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(Laws  1893,  chapter  16,  page  150.) 


Section  1.  The  gupreme  court  of  the  state,  immedi- 
ately upon  the  taking  effect  of  this  act,  shall  appoint 
three  persons,  no  two  of  whom  shall  be  adherents  to  the 
same  political  party,  and  who  shall  have  attained  the  age 
of  thirty  years  and  are  citizens  of  the  United  States  and 
of  this  state,  and  regularly  admitted  as  attorneys  at  law 
in  this  state,  and  in  good  standing  of  the  bar  thereof,  as 
commissioners  of  the  supreme  court 

Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of 
its  duties  in  the  disposition  of  the  numerous  cases  now 
pending  in  said  court,  or  that  shall  be  brought  into  said 
court  during  the  term  of  oflBce  of  such  commissioners. 

Sec.  3.  The  said  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the 
same  time  and  in  the  same  manner  as  salaries  of  the 
judges  of  the  supreme  court  are  paid.  Before  entering 
upon  the  discharge  of  their  duties  they  shall  each  take 
the  oath  provided  for  in  section  one  (1)  of  article  fourteen 
(14)  of  th^  constitution  of  this  state.  All  vacancies  in 
this  commission  shall  be  filled  in  like  manner  as  the  orig- 
inal appointment  Provided,  That  upon  the  expiration  of 
the  terms  of  said  commissioners  as  hereinbefore  provided, 
the  said  supreme  court  shall  appoint  three  persons  hav- 
ing the  same  qualifications  as  required  of  those  first  ap- 
pointed as  commissioners  of  the  supreme  court  for  a  fur- 
ther period  of  three  years  from  and  after  the  expiration 
of  the  term  first  herein  provided,  whose  duties  and  sala- 
ries shall  be  the  same  as  those  of  the  commissioners  origi- 
nally appointed.  (Amended,  Laws  1895,  chapter  30,  page 
155.) 
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The  syllabus  in  each  case  was  prepared  by  the  judge  or 
commissioner  writing  the  opinion. 
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Keens  y.  Buffalo  County. 


Kyan,  0. 

This  cause  was  broiij^nt  into  this  court  upon  the  peti- 
tion in  error  of  F.  G.  Keens  for  the  reversal  of  a  judg- 
ment of  the  district  court  of  Buffalo  county  afiflrming  the 
action  of  the  board  of  county  commissioners  of  said 
county  with  reference  to  the  assessment  of  said  Keens  in 
the  year  1893.  The  record  of  the  county  board  recites 
the  proceedings  with  reference  to  the  subject-matter  just 
indicated,  as  follows: 

"Consideration  of  the  matter  of  the  assessment  of  F.  G. 
Keens  being  in  order,  his  attorney,  Mr.  Moore,  being 
present,  stated  that  his  client,  Mr,  Keens,  would  come 
before  the  board  to  be  questioned  relative  to  off-set 
claimed  by  him,  but  that  he  refused  to  bring  books  or 
papers  or  other  evidence  to  substantiate  his  word  in  the 
matter. 

"Moved  by  Stuckey  and  seconded  by  Hoag  that  this 
board  refuse  to  allow  the  prayer  of  F.  G.  Keens  in  the 
matter  of  his  assessment  on  the  ground  that  there  is  not 
suflScient  evidence  before  them  on  which  to  act,  and  that 
this  board  have  requested  said  Keens  to  appear  with 
his  books  and  his  witnesses  and  be  examined  under  oath 
as  to  the  nature,  extent,  and  character  of  said  alleged 
indebtedness,  and  he  refused  to  do  so.  Ayes  and  nays 
being  called  for  resulted  as  follows:  Ayes — Aron,  Brady, 
Bennett,  Collard,  Day,  Deets,  Elliott,  Ferris,  Fisher, 
Hoag,  Ihde,  Johnson,  Lambert,  Lunger,  Mohring,  Morti- 
mer, McNeal,  Pickett,  Pokorny,  Kichards,  Salisbury,  and 
Stuckey;  total,  23.  Nays — Bowie  and  Millett;  total,  2. 
Absent — Towers,  Fritz,  and  Jones.  Mr.  Moore,  as  attor- 
ney for  Mr.  Keens,  then  stated  that  he  should  take  the 
matter  of  his  assessment  to  the  district  court  on  writ  of 
error." 

From  this  record  it  seems  that  the  plaintiff  in  error 
failed  before  the  board  of  county  commissioners  because 
he  adduced  no  evidence  to  sustain  his  claim  for  the  reduc- 
tion of  his  assessment.     In  the  record  there  are  found 
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copies  of  three  affidavits  certified  by  the  county  clerk  of 
Buffalo  county  as  having  been  filed  and  offered  as  evi- 
dence before  the  board.  The  proceedings  sought  to  be 
reviewed  were  had  July  16,  1893.  At  that  time  there 
was  no  provision  for  the  settlement  of  a  bill  of  exceptions 
in  matters  heard  by  a  board  of  county  commissioners, 
and  therefore  no  means  existed  for  preserving  the  evi- 
dence upon  which  questions  of  fact,  by  such  board,  had 
been  determined.  (Eopkim  v.  Scott,  38  Neb.,  661.)  The 
district  court  for  this  reason  could  not  consider  these 
affidavits,  and,  upon  the  record  of  the  county  board,  could 
not  do  otherwise  than  sustain  its  action.  The  judgment 
of  that  court  is  therefore 

Affirmed. 


John  H.  Wright  v.  Frank  Morse. 

Filed  December  9, 1897.    No.  7649.     * 

1.  Beview:  Conflicting  Evidence.    The  verdict  of  a  Jury  reached  on 

consideration  of  merely  conflicting  evidence  will  not  be  disturbed 
in  the  supreme  court. 

2.  Evidence:  Offeb  to  Compromise.    An  offer  to  compromise  a  matter 

in  dispute  cannot  be  given  in  evidence  against  the  party  by  whom 
such  offer  was  made. 

3.  Execution  Sale:  Purchase  for  Defendant's  Benefit:   Rights  of 

BuYEiu  Where  a  party  purchased  property  at  an  execution  sale 
and  paid  the  purchase  price  therefor,  at  the  request  of  the  executioa 
defendant  to  whom  such  property  was  subsequently  delivered,  such 
party  is  entitled  to  recover  the  amount  of  such  payment  from  the 
execution  defendant,  even  though  the  execution  sale,  in  law,  was 
unauthorized  and  void. 

Error  from  the  district  court  of  Boyd  county.     Tried 
below  before  Kinkaid,  J.    Affirmed. 


H.  M.  Vttleyy  for  plaintiff  in  error. 
John  H.  Mosiery  contra. 
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This  action  was  broup^ht  in  the  county  court  of  Boyd 
county,  wherein  the  plaintiff  Morse  recovered  judgment, 
from  w^hich  Wright  appealed  to  the  district  court  of  said 
county,  wherein  a  judgment,  similar  to  that  appealed 
from,  was  rendered,  upon  the  verdict  of  a  jury.  By  his 
petition  in  error  Wright  seeks  the  reversal  of  this  judg- 
ment. 

By  his  petition  in  the  district  court  Morse  alleged  that, 
upon  the  oral  request  of  Wright,  Morse  had  attended  a 
certain  sale  of  cattle  upon  an  execution  against  Wright; 
had  purchased  said  cattle  for  the  sum  of  $128,  which  he 
had  paid,  and  that  Wright,  though  he  had  received  the 
said  cattle  from  Morse,  had  refused  to  reimburse  Morse 
as  said  Wright  had  agreed  to  when  the  aforesaid  request 
to  purchase  was  made.  The  answer  of  Wright  put  in 
issue  the  averments  of  the  petition  and  contained  aver- 
ments that  the  execution  sale  was  a  nullity  for  reasons 
which  hereafter  shall  be  more  fully  stated.  It  admits 
of  some  doubt  whether  or  not  Morse,  by  his  own  testi- 
mony given  in  chief,  sustained  all  the  averments  of  his 
petition,  but  from  a  consideration  of  all  the  evidence  the 
jury  was  justified  in  finding  the  verdict  which  it  returned. 
Plaintiff  in  error  complains  because  he  was  not  permitted 
on  cross-examination  of  Morse  to  show  that  Morse  had 
offered  to  accept  one-half  the  amount  he  had  paid  on  his 
bid  if  Wright  would  pay  that  sum  to  him.  This  w^as 
evidently  an  offer  to  compromise  and  was  properly  ex- 
cluded. It  is  also  urged  as  error  that  the  trial  court 
refused  to  permit  Wright  to  show  that  the  court  by 
which  judgment  had  been  rendered  against  him  for  the 
satisfaction  of  which  the  cattle  were  sold  to  Morse  had 
no  legal  existence  at  the  time  such  judgment  was  ren- 
dered. We  agree  with  the  district  court  that,  if  ^Morso 
bought  the  cattle  upon  the  procurement  of  Wright,  it 
was  immaterial  whether  the  sale  was  authorized  by  law 
or  not.     Morse,  as  the  jury  found  upon  conflicting  evi- 
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dence,  purchased  these  cattle  at  this  sale  purely  to  sub- 
serve some  unexplained  purpose  of  Wright,  and  Wright 
cannot  complain  that  the  sale,  technically,  was  without 
authority  of  law.  Wright  in  his  testimony  admitted 
that,  even  after  the  sale  had  been  made,  he  directed 
Morse  to  give  his  check  for  the  purchase  price,  but  re- 
quired that  it  should  be  made  non-negotiable,  due  in  ten 
days,  and  that,  meantime,  payment  thereof  should  be 
forbidden.  From  Wrighf  s  own  testimony  it  further  ap- 
pears that  he  himself  gave  notice  not  to  pay  the  check, 
as  he  claims  in  pursuance  of  the  advice  of  one  or  more 
lawyers  whom  he  had  consulted.  Morse,  after  this,  vol- 
untarily paid  the  amount  of  his  bid  to  the  constable  who 
had  conducted  the  sale  on  the  execution  against  Wright, 
and  we  cannot  say  that  Morse  was  without  justification 
in  doing  this,  for  neither  the  neighborly  sympathy,  nor 
the  contract  undertakings,  disclosed  in  the  trial  of  this 
case,  required  of  Morse  that  he  should,  as  a  matter  of 
accommodation,  engage  in  litigation  for  the  benefit  of 
Wright.     We  have  found  no  error  in  the  record  and  the 

judgment  of  the  district  court  is 

Affirmed. 


WiLiriAM  J.  Maxwell  v.  Frank  L.  Gregory. 

F11.ED  December  9, 1897.    No.  7620. 

1.  Vendor  and  Vendee:  Failure  to  Make  Title:  Repayment  op  Pur- 
chase Money.  A  party  who,  under  the  terms  of  an  executory  writ- 
ten contract,  is  conditionally  entitled  to  receive  a  good  title  to  real 
property,  upon  its  being  made  certain  that  the  other  party  cannot 
make  such  title,  may  recover  such  payments  as  he  has  meantime 
made  pursuant  to  the  terms  of  the  contract  to  which  he  is  a  party. 

2. :  : :  Evidence.  It  is  not  competent  for  a  defend- 
ant sought  to  be  compelled  to  make  restitution  as  above  indicated, 
to  show  his  own  solvency,  or  that  he  has  been  empowered  by  virtue 
of  negotiations  with  the  holders  of  the  outstanding  title  to  make  a 
good  and  sufficient  warranty  deed,  no  such  ability  or  readiness 
having  been  averred  in  his  answer. 
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Error  from  the  district  court  of  Douj^las  county. 
Tried  below  before  Ferguson,  J.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

B.  N.  Robertson,  for  plaintiff  in  error: 

A  court  of  equity  will  allow  a  reasonable  time  to  per- 
fect a  title,  and  when  valid,  in  the  absence  of  fraud,  will 
compel  the  vendee  to  accept  it.  (See  Front  t\  Bninson,  6 
Yerg.  [Tenn.],  35;  Bri/antv,  MeCoUum,  4  Heisk.  [Tenn.], 
520;  Elliott  V.  Blair,  5  Cold,  [Tenn.],  193.) 

Where  the  vendor  is  complainant  it  is  not  necessary 
for  him  to  show  that  he  w^as  able  to  give  a  good  title  at 
the  time  of  making  the  agreement  to  sell  or  at  the  time 
of  the  comn)encement  of  the  suit.  It  will  be  sufficient 
if  he  can  give  a  perfect  title  at  the  time  of  the  decree. 
(Coffin  t\  Cooper,  14  Ves.  [Eng.],  205;  Hepburn  v.  Auldy  5 
Cranch  [U.  S.],  262;  Bro\cnv.  Haff,  5  Paige  Ch.  [N,  Y.], 
235;  28  Am.  &  Eng.  Ency.  Law,  74;  Jenkins  v.  Fahey,  73 
N.  Y.,  355.) 

Lake,  Hamilton  &  Maxwell,  contra : 

Under  an  agreement  by  the  vendor  of  lands  to  execute 
a  good  and  sufficient  conveyance  the  purchaser  may  de- 
mand a  clear  title,  as  well  as  that  it  be  assured  to  him  by 
proper  covenants.  {Davis  i\  Henderson,  17  Wis.,  108;  Taft 
V.  Kessel,  16  Wis.,  291;  Davidmn  v.  Van  Pelt,  15  Wis.,  375; 
Bateman  v.  Johnson,  10  Wis.,  1;  Falkner  v.  Ouild,  10  Wis., 
563.) 

A  purchaser  under  an  executory  contract  may  recover 
the  money  paid  without  alleging  or  proving  readiness  to 
perform  on  his  part,  where  the  vendor  is  unable  to  per- 
form. {Clark  r.  Weis,  87  111.,  438;  Runkle  v.  Johnson,  30 
111.,  328;  Miner  v,  Hilton,  44  N.  Y.  Supp.,  155;  Wright  v. 
Dickinson,  11  Am.  St.  Rep.  [Mich.],  602;  Linton  v.  Allen, 
28  N.  E.  Rep.  [Mass.],  780.) 


Vol.  53]  SEPTEMBER  TERM,  1897.  7 

Maxwell  t.  Gregory. 

Ryan,  C.  ' 

Frank  L.  Gregory  filed  his  petition  in  the  district  court 
of  Douglas  county  alleging  that  William  J.  Maxwell, 
pretending  and  representing  himself  to  be  the  owner  in 
fee  of  lot  3,  block  21,  in  West  Omaha,  had  sold  said  lot 
to  said  plaintiff  and  had  entered  into  a  written  agree- 
ment with  said  plaintiff  evidencing  such  sale.  By  the 
terms  of  this  agreement,  pleaded  in  the  petition,  Maxwell 
agreed  to  sell  to  Gregory  the  whole  of  the  lot  above  de- 
scribed for  the  consideration  of  $1,500,  of  which  consid- 
eration |500  was  to  be  paid  at  the  date  of  the  delivery  of 
the  contract,  which  was  June  2, 1887,  and  the  balance  in 
three  equal  annual  payments  to  be  made  June  1  of  each 
of  the  years  indicated.  By  this  contract  Gregory  was 
required  to  pay  and  discharge  all  taxes  and  assessments 
imposed  on  said  property  from  the  date  of  said  agree- 
ment, within  three  months  from  such  times  as  the  same 
should  fall  due.  There  was  contained  in  this  contract 
the  following  provisions:  "Forthwith  after  second  pay- 
ment of  said  purchase  money,  taxes,  and  interest  as 
aforesaid,  time  being  of  the  essence  of  this  contract,  the 
party  of  the  first  part  [Maxwell]  agrees  to  execute,  or 
cause  to  be  executed,  to  the  party  of  the  second  part  a 
good  and  sufficient  warranty  deed  for  the  said  lot  three, 
to  be  delivered  on  the  surrender  of  the  duplicate  con- 
tract." The  petition  contained  averments  that,  at  the 
date  of  the  contract,  Gregory,  relying  upon  the  repre- 
sentations of  Maxwell  that  he  could  and  would  make 
good  title,  had  paid  the  sum  of  |500  as  required,  and  in 
1888  and  1889  had  paid- taxes  and  assessments  to  the 
amount  of  J30.47;  that  on  August  10,  1893,  he  had  ten- 
dered to  Maxwell  the  sum  of  $1,599.52,  the  amount  due 
under  the  contract,  and  requested  that  a  deed  be  ex- 
ecuted in  accordance  with  the  provisions  of  said  contract 
whereby  Maxwell  had  bound  himself  to  make  such  con- 
veyance. It  was  alleged  that  Maxwell  had  not  made  the 
conveyance  demanded,  and  was  unable  to  do  so  by  reason 
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of  the  fact  that  he  was  the  owner  of  but  one-half  of  the 
lot  bargained  to  be  conveyed,  as  had  been  adjudicated  by 
a  court  having  jurisdiction  of  the  subject-matter  and  of 
the  parties,  of  whom  said  Maxwell  was  one.  The  prayer 
of  the  petition  was  for  the  recovery  of  the  payments 
above  described  as  actually  having  been  made  and  re- 
ceived on  the  faith  of  the  provisions  of  said  contract, 
with  seven  per  cent  per  annum  interest  thereon  from 
the  several  dates  when  the  said  payments  respectively 
had  been  made,  and  for  the  enforcement  of  a  lien  for  said 
amount  prayed,  against  the  interest  of  Maxwell  in  the 
real  property  described  in  the  contract  between  Maxwell 
and  Gregory.  In  his  answer  Maxwell  admitted  the  ex- 
ecution of  the  contract,  but  denied  that  he  had  made  any 
false  representations  in  respect  thereto.  He  further 
averred  that  Gregory,  at  the  time  of  the  making  of  the 
written  contract  described  in  the  petition,  had  full  knowl- 
edge of  the  condition  of  the  title  of  Maxwell  and  of  the 
adverse  claims  of  other  parties  to  the  lot  which  was  the 
subject-matter  of  said  contract  and  of  the  nature  of  such 
claim  of  adverse  title  as  set  forth  in  the  pleadings  and  de- 
cree in  Maxwell  against  Higgins  et  al.,  the  case  to  which 
Gregory  had  referred  in  his  i)etition.  It  was  further 
answered  that  more  than  four  years  had  elapsed  before 
this  action  was  begun  and  that,  therefore,  the  statute  of 
limitations  had  fully  barred  it.  In  the  answer  it  was 
also  alleged  that,  notwithstanding  the  duty  of  Gregory 
under  the  provisions  of  said  contract  to  pay  taxes  and 
assessments,  he  had  failed  to  make  such  payments,  to 
which  failure  was  attributable  the  sale  of  said  lot  for 
taxes  and  in  pursuance  of  such  sale  the  issuance  of  a  tax 
deed  which  remains  outstanding.  There  was  also  a 
denial  of  each  averment  of  the  petition  which  had  not 
been  admitted  in  an  earlier  part  of  said  answer.  A  reply 
in  denial  of  each  averment  in  the  answer  completed  the 
issues  upon  which  a  trial  was  had  to  the  court.  There 
was  a  judgment  as  prayed  by  Gregory,  for  the  reversal 
of  which  Maxwell  prosecutes  these  proceedings  in  error. 
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In  effect,  this  action  was  one  brought  by  Gregory  for 
the  recovery  of  money  which  he  had  paid  on  an  executory 
contract  which  Maxwell,  the  other  party  thereto,  was 
unable  to  carry  out.  Under  these  circumstances  Greg- 
ory was  justified  in  rescinding,  and  upon  such  rescission 
was  entitled  to  recover  what  he  had  been  compelled  to 
pay  in  performance  of  the  conditions  which  by  the  terms 
of  said  contract  had  been  imposed  upon  him  and  by  the 
default  of  the  other  party  had  been  rendered  unavailing, 
with  interest.  {Clark  v.  Wm,  87  111.,  438;  Miner  v.  Hilton^ 
44  N.  Y.  Supp.,  155;  Wright  t?.  Dickinson,  67  Mich.,  580; 
Linton  v.  Allen,  154  Mass.,  432.)  On  the  trial  there  was 
an  offer  to  show  that  Maxwell  was  able  to  obtain  credit 
for  the  sum  at  least  of  $10,000.  We  cannot  conceive  how 
this  fact,  if  established  or  conceded,  impaired  the  right 
of  Gregory  to  a  return  of  his  money  with  seven  per  cent 
interest  thereon.  It  was  also  attempted  to  be  shown 
that  Maxwell  had  negotiated  with  the  parties  who  had 
prevailed  against  him  with  reference  to  the  undivided 
one-half  of  the  lot  he  had  agreed  to  sell  to  Gregory.  Fol- 
lowing this  offer  the  following  question  was  propounded 
to  Maxwell:  "You  may  state  now  whether  or  not  these 
negotiations  have  given  you  full  power  to  execute  a  war- 
ranty deed  to  this  lot  three  to  plaintiff."  This  was 
answered  in  the  afiBrmative,  but  on  motion  the  answer 
was  stricken  out.  By  this  ruling  the  court  gave  it 
to  be  understood  that  in  the  decision  of  the  case  pre- 
sented no  consideration  would  be  given  to  the  fact  that, 
by  virtue  of  negotiations  between  Maxwell  and  the 
holders  of  the  outstanding  title  adverse  to  his  claim  of 
title.  Maxwell  had  been  given  power  to  execute  a  war- 
ranty deed  to  Gregory.  In  this  view  the  court  was  right. 
No  offer  to  convey  had  been  made  in  the  answer,  neither 
had  there  been  an  averment  of  a  willingness  to  make  a 
conveyance.  The  question  and  its  answer  did  not  imply 
that  Maxwell  had  obtained  the  outstanding  title  and  was 
therefore  prepared  to  perform.    They  elicited  merely  the 
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fact  that  Maxwell's  late  adversaries  had  given  him  power 
to  make  a  warranty  deed  to  Gregory.  If  by  this  it  was 
meant  that  Max>vell,  as  the  agent  of  these  parties,  or  as 
their  attorney  in  fact,  had  power  to  execute  the  deed  in 
question,  this  would  not  meet  the  requirements  of  the 
contract  with  Gregory.  The  question  simply  called  for 
MaxwelPs  conclusion  as  to  whether  the  negotiations  con- 
ferred power  upon  him  to  execute  a  warranty  deed,  and 
hence  the  answer  elicited  no  material  fact.  By  these 
considerations  we  are  led  to  the  conclusion  that  the  court 
properly  refused  to  consider  this  question  and  answer. 

It  is  urged  that  Gregory  acquiesced  in  the  delay  neces- 
sary to  settle  the  litigation  between  Maxwell  and  Hig- 
gins.  An  examination  of  the  evidence  discloses  the  facts 
that  he  was  ready  to  perform  at  any  time,  and  repeatedly 
signified  this  willingness  to  Maxwell  and  Maxwell's 
agent  in  this  matter,  but  was  put  off  from  time  to  time 
by  one  excuse  and  another  until  the  final  adjudication 
was  had  in  the  case  of  Maxwell  against  Higgins.  The 
plaintiff  in  error  cannot  be  heard  to  found  objections 
upon  this  forbearance  for  his  own  benefit  and  at  his  own 
instance. 

There  was  no  attempt  whatever  to  show  the  existence 
of  any  tax  deed,  so  that  we  are  not  called  upon  to  discuss 
questions  which  the  existence  of  such  a  title  under  the 
circumstances  pleaded  in  the  answer  might  have  raised. 
The  judgment  of  the  district  court  is 

Affirmed. 


,  Joseph  Brinckle  v.  Nellie  Stitts. 

Filed  Decembeb  9, 1897.    No.  7662. 

1.  Assignments  of  Error:  Motion  for  New  Trial.  Errors  In  a  peti- 
tion in  error  must  be  assigned  separately  and  this  rule  is  not  com- 
plied with  by  an  assignment  that  there  was  error  in  overruling  the 
motion  for  a  new  trial  where  such  motion  embraces  several  dis- 
tinct complaints  of  errors. 
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2.  Instructions:  Exceptions:  Review.    Where  a  party  did  not  except 

to  the  refusal  of  the  trial  court  to  give  an  instruction  requested  by 
such  party  he  cannot  be  heai'd  to  complain  of  the  refusal  in  the  su- 
preme court. 

3.  Beview:  Exclusion  of  Evidence:  Bill  of  Exceptions.    Error  al- 

leged as  to  the  exclusion  from  the  jury  of  the  whole  or  a  part  of  an 
alleged  book  of  original  entries  cannot  be  considered  in  the  su- 
preme court  when  the  book  is  not  to  be  found  in  connection  with 
the  bill  of  exceptions. 

4.  Depositions:  Objection  to  Answer.    An  answer  to  an  interrogatory 

in  a  deposition  contained  both  competent  and  incompetent  testi- 
mony. Held,  That  an  objection  was  properly  sttstained  to  the  en- 
tire answer. 

Error  from  the  district  court  of  Fillmore  county. 
Tried  below  before  Hastings,  J.     Affirmed. 

John  D.  Carson,  for  plaintiff  in  error. 

Charles  H.  Sloan^  contra. 

Ryan,  C. 

This  was  an  action  for  compensation  for  personal  ser- 
vices rendered  for  plaintiff  in  error  by  the  defendant  in 
error.  There  was  a  verdict  as  prayed  to  the  amount  of 
$200,  for  which  amount,  with  costs,  a  judgment  was  duly 
rendered  by  the  district  court  of  Fillmore  county.  In 
the  petition  in  error  there  was  no  assignment  as  to  the 
suflBciency  of  the  evidence  to  sustain  the  verdict.  It  is 
true  this  was  made  the  ground  of  one  of  the  several  com- 
plaints  urged  in  the  motion  for  a  new  trial,  and  in  the  peti- 
tion in  error  the  overruling  of  the  motion  for  a  new  trial 
in  a  general  way  was  assigned  as  error.  This,  however, 
presented  no  question  as  to  any  one  of  the  several  errors 
alleged  in  the  motion  for  a  new  trial.  {City  of  Chadron 
17.  GJotcr,  43  Neb.,  732;  GJazev.  Parcel,  M^ eh. ,732;  Stein 
r.  Vannice,  44  Neb.,  132;  Sigler  v.  McConnell,  45  Neb.,  598; 
Conger  v.  Dodd,  45  Neb.,  36.) 

It  is  urged  in  argument  that  the  district  court  erred 
in  its  refusal  to  give  the  fourth  instruction  asked  by  the 
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plaintiff  in  error.  There  was  no  exception  to  this  ruling; 
hence  we  cannot  determine  whether  or  not  there  was 
tiTor  in  such  refusal.  It  is  urged  that  an  alleged  book 
of  original  entries  was  improperly  excluded  from  the 
consideration  of  the  jui-y.  Unfortunately,  this  book  does 
not  appear  in  connection  with  the  bill  of  exceptions,  and 
we  therefore  cannot  determine  whether  or  not  there  was 
error  in  excluding  portions  of  it. 

The  final  assignment  is  that  there  was  error  in  exclud- 
ing as  evidence  the  answer  to  the  fourth  interrogatory 
in  the  deposition  of  J.  F.  Steenrod.  In  this  answer  there 
was  some  conapetent  testimony,  but  this  was  in  connec- 
tion with  testimony  which  was  clearly  incompetent. 
The  district  court  therefore  properly  excluded  the  entire 
answer  of  the  witness. 

There  was  assigned  no  other  error,  and  it  follows  that 
the  judgment  of  the  district  court  is 

Affirmed. 


Joseph  W.  Shabata  et  al.  v.  John  E.  Johnston  bt  al. 

Feled  December  9, 1897.    No.  7615. 

1.  Appearance:  Jurisdiction.    A  defendant  who  has  voluntarily  sub- 

mitted his  person  to  the  jurisdiction  of  a  district  court  cannot 
afterwards  be  heard  by  answer  to  question  such  Jurisdiction. 

2.  Banking  Corporations:  EStidence  of  Existence.    A  finding  adverse 

to  the  contention  that  a  banking  corporation  had  ceased  to  exist  by 
lapse  of  time  will  be  sustained  where,  on  each  side,  the  evidence  is 
of  like  character  with  a  preponderance  in  favor  of  the  finding 
rather  than  against  it 

3.  Set-OflP.    A  claim  on  the  part  of  a  defendant,  which  he  will  be  en- 

titled to  set  off  against  the  claim  of  a  plaintiff  against  him,  must  be 
one  upon  which  such  defendant  could,  at  the  date  of  the  commence- 
ment of  the  suit,  have  maintained  an  action  on  his  part  against  the 
plaintiff. 

4.  Joint  Assignments  of  Error.    A  Joint  assignment  of  errors,  in  a 

petition  in  error  made  by  two  or  more  persons,  which  is  not  good 
as  to  all  who  Join  therein  must  be  overruled  as  to  all. 
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5.  Bills  and  Notes:  Rights  of  Pubchasers.  Where,  upoa  a  sufficient 
consideration  moving  to  himself,  a  party  has  given  his  promissory 
note  to  the  cashier  of  a  hank  to  take  up  the  indebtedness  of  an- 
other person  due  to  said  bank,  such  maker  will  be  held  liable  to  one 
who  subsequently  purchases  said  note,  even  after  due;  not  neces- 
sarily because  of  any  right  to  protection  on  account  of  being  such 
purchaser,  but  because  the  note  could  be  enforced  by  the  bank  for 
whose  benefit  It  was  originally  made. 

6. : :  Assets  of  Insolvent  Bank.  In  an  action  by  the  pur- 
chaser of  a  note  sold  to  him  by  the  receiver  of  an  insolvent  bank 
under  an  order  of  court  directing  such  sale,  the  fact  that  the  entire 
capital  stock  of  such  bank  was  held  by  its  cashier  at  the  time  of  the 
making  of  such  note,  or  thereafter,  constitutes  no  defense. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Keysor,  J.    Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

Hastings  d  McOintie,  Hall  d  McCulloch,  F.  I.  Foss,  and 
W,  R.  Matson,  for  plaintiffs  in  error: 

The  court  erred  in  excluding  evidence  to  sustain  the 
allegations  of  the  answer  that  the  court  was  without 
jurisdiction.  {Coffman  v.  BradJiocffer,  33  Neb.,  279;  Car- 
lisle V.  Corran,  2  S.  W.  Kep.  [Tenn.],  26.) 

The  court  erred  in  not  considering  that  the  notes  sued 
on  were  long  overdue  and  were  taken  subject  to  all  pre- 
existing equities  and  defenses.  {Sturges  i\  Bank  of  Gir- 
cleville,  11  O.  St.,  153;  Haiighton  v.  First  Nat.  Bank  of 
Elkhom,  26  Wis.',  663;  Mercliants  Bank  v.  Rudolf,  5  Neb., 
527;  First  Nat.  Bank  of  Cedar  Rapids  v.  Erickson,  20  Neb., 
580;  Myers  v.  Btaler,  30  Neb.,  280;  Clute  v.  Frasier,  58 
la.,  268.) 

The  agreement  between  Foss  on  the  one  side  and  Ste- 
vens and  Johnston  on  the  other,  that  a  note  should  be 
executed  for  the  full  amount  of  anotlier's  indebtedness 
to  the  bank  and  signed  by  Stevens  and  Foss  as  a  matter 
of  accommodation  to  the  bank,  may  be  shown  by  parol 
evidence.  {Edncy  v.  Willis,  23  Neb.,  56;  Davis  i\  Neligh^ 
7  Neb.,  78;  Bridge  v.  Jfihifson,  5  Wend.  [N.  Y.],  355;  Mor- 
gan V.  United  States,  113  U.  S.,  500;  Speck  v.  Pullman  Pal- 
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ace  Car  Co.,  121  111.,  57;  Sinwns  v.  Morris,  53  Mich.,  155; 
Wood  V,  McKean,  64  la.,  18.) 

The  court  erred  in  not  finding  that  the  charter  of  the 
State  Bank  had  expired  and  that  it  was  not  a  corpora- 
tion. {Louisville  Banling  Co.  v,  Eisenman,  21  S.  W.  Rep. 
[Ky.],  531;  Sicift  v.  Smith,  65  Md.,  428.) 

The  corporation  was  extinct.  {Sturges  v.  Vanderbilty  73 
N.  Y.,  384;  People  v.  Walker,  17  N.  Y.,  503;  Greeley  v. 
S7nith,.S  Story  [U.  S.  C.  C],  657;  Eagle  Chair  Co.  v.  Kelsey, 
23  Kan.,  632;  Krutz  v.  Paola  Town  Co.,  20  Kan.,  397; 
Merrill  v.  Suffolk  Bank,  31  Me.,  57;  Bank  of  Mississippi 
V.  Wrenn,  3  S.  &  M.  [Miss.],  791.) 

No  title  passed  to  the  purchaser  of  the  note  until  the 
performance  of  the  condition  on  which  it  w^as  held. 
{Patrick  v.  McCormick,  10  Neb.,  1;  Roherson  v.  Reiter,  38 
Neb.,  198;  Cincinnati,  W.  d  Z.  R.  Co.  v.  Iliff,  13  O.  St.,  235; 
Worrall  v.  Munn,  5  N.  Y.,  229;  Fairbanks  v.  Metcalf,  8 
Mass.,  230;  Soutliern  lAfe  Ins.  d  Trust  Co.  v.  Cole,  4  Fla., 
359;  Baiik  of  Healdshurg  v.  Bailhache,  65  Cal.,  327;  An- 
dretrs  v.  Thayer,  30  Wis.,  228.) 

A  receiver  is  not  a  bona  fide  holder  of  negotiable  instru- 
nients.  {Bates  v.  Wiggin,  37  Kan.,  44;  Iti  re  North  Amer- 
ican  Gvtta  Percha  Co.,  17  How.  Pr.  [N.  Y.],  549;  Lorch  v. 
Avltvian,  75  Ind.,  162;  Pittsburgh  Carbon  Co.  v.  McMillin, 
119  N.  Y.,  46;  Hope  Mutual  Ufe  Tns.  Co.  v.  Taylor,  2  Rob. 
[N.  Y.],  278;  Litchfield  Nat.  Bank  v.  Peck,  29  Conn.,  384.) 

The  rule  of  caveat  emptor  applies  to  receivers'  sales. 
(High,  Receivers,  sec.  199&;  Beach,  Receivers,  sec.  734; 
Hackcnsavk  Water  Co.  v.  De  Kay,  36  N.  J.  Eq.,  549;  In  re 
Third  Nat.  Bank,  9  Biss.  [U.  S.],  535;  Alexander  v.  Relfe, 
74  Mo.,  495;  Pringle  v.  Woolworth,  90  N.  Y.,  511;  Barron 
V.  Mullin,  21  Minn.,  374;  Foster  v.  Barnes,  81  Pa.  St.,  377; 
Manning  r.  Monaghan,  23  N.  Y.,  544;  Arnold  v.  Weimer,  40 
Neb.,  216.) 

Charles  Offutt,  contra: 

Defendants  entered  a  general  appearance,  and  proof  of 
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want  of  jurisdiction  was  properly  excluded.  {Aultman  v. 
Steinan,  8  Neb.,  109;  Raymond  v.  Strine^  14  Keb.,  236.) 

References  as  to  question  of  escrow:  Wicr  v.  Batdorf, 
24  Neb.,  86;  Scoti  v.  IStatr  Bank,  9  Ark.,  36;  Massmann  i\ 
Hohclier,  49  Mo.,  87;  Ilenshaic  i\  Button,  59  Mo.,  139; 
Jones  V.  Shaw,  67  Mo.,  667;  Walker  v.  Craivford,  56  111.,  449. 

References  to  question  of  consideration  and  as  to  inad- 
missibility of  evidence  to  show  conditions  on  which  the 
note  was  held:  Adams  v.  Wilson,  12  Met.  [Mass.],  138; 
Barlow  v.  Ocean  Ins.  Co.,  4  Met.  [Mass.],  270;  Russell  v. 
Cook,  3  Hill  [N.  Y.],  504;  Yates  v.  Donaldson,  61  Am.  Dec. 
[Md.],  290;  Renwick  v.  Williams,  2  Md.,  356;  Joms  r. 
Berryhilly  25  la.,  289;  Thompson  v.  ShepJierd,  12  Met. 
[Mass.],  311;  Allen  v.  First  Nat.  Bank,  17  Atl.  Rep.  [Pa.], 
886;  Kasermun  v.  Fries,  33  Neb.,  427;  Hubbard  v.  Mar- 
shall, 50  Wis.,  322;  Dickson  v.  Hanis,  60  la.,  727; 
Brouwer  v.  Appleby,  1  Sandf.  [N.  Y.],  158;  Gillett  r. 
Ballou,  29  Vt,  296;  Bromi  v.  Hull,  1  Denio  [N.  Y.],  400; 
McSherry  v.  Brooks,  46  Md.,  103;  Brown  v.  Spofford,  95 
U.  S.,  480;  Bumes  v.  Scott,  117  U.  S.,  582. 

The  pretended  escrow  agreement  was  insufficient  in 
law.  Even  if  established  it  would  constitute  no  de- 
fense. Whatever  rights  the  receiver  had  passed  to  plain- 
tiff. That  plaintiff's  purchase  was  made  after  maturity 
is  immaterial.  Set-off  cannot  be  pleaded  against  the 
receiver.  {Harrington  v.  Connor,  51  Neb.,  214;  Barker  r. 
Liehtenberger,  41  Neb.,  751;  Koehler  v.  Dodge,  31  Neb.,  337; 
State  V.  Commercial  State  Bank,  28  Neb.,  677;  State  v.  Ex- 
change Bank  of  Milligan,  34  Neb.,  198;  State  v.  Commercial 
&  Savings  Bank,  37  Neb.,  174;  Eastern  Bank  v.  Capron, 
22  Conn.,  639;  Haxtun  v.  Bishop,  3  Wend.  [N.  Y.],  13; 
Hayes  v.  Kenyan,  7  R.  I.,  136;  Oilkt  v.  Philips,  13  N.  Y., 
114;  Alexander  v.  Relfe,  74  Mo.,  516;  Button  v.  Hoffman, 
61  Wis.,  20;  Winona  &  St.  P.  R.  Go.  v.  St.  Paul  &  S.  C.  R. 
Co.,  23  Minn.,  359;  Baldwin  v.  Can  field,  26  Minn.,  43; 
Millsups  V.  Merchants  &  Planters  Bank,  13  So.  Rep.  [Miss.], 
903;  Louisville  Banking  Co.  v.  Eisenman,  21  S.  W.  Rep 
[Ky.],  531;  Swift  v.  Smith,  5  Atl.  Rep.  [Md.],  534;  Pitts-, 
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hirgh  Carbon  Oo.  v.  McMillin,  119  N.  Y.,  46;  Foley  v.  Eoltry, 
41  Neb.,  563;  In  re  Perm  Bank,  25  Atl.  Rep.  [Pa.],  310; 
Tuckerman  v.  Brown^  33  N.  Y.,  297.) 

Ryan,  C. 

In  the  district  court  of  Douglas  county  there  were 
commenced  two  actions,  in  each  of  which  John  R.  John- 
ston and  Frank  H.  Connor,  receiver  of  the  State  Bank  of 
Nebraska  at  Crete,  Nebraska,  were  plaintiffs.  In  one  of 
these  Joseph  W.  Shabata  and  Fayette  I.  Foss  were  the 
defendants,  and  in  the  other  Mr.  Foss  was  the  sole  de- 
fendant. They  were  tried  to  the  court  upon  evidence, 
a  large  part  of  which  was  applicable  to  both  cases. 
There  was  a  judgment  against  Mr.  Foss  and  Mr.  Shabata 
in  the  sum  of  $3,014.34  in  one  case,  and  against  Mr.  Foss 
in  the  other  case  in  the  sum  of  $11,638.89.  To  review 
these  judgments  separate  petitions  in  error  have  been 
filed,  but  both  are  argued  and  submitted  as  in  one  case. 
We  shall  not  discuss  whether  the  court  by  the  service  of 
its  summons  obtained  jurisdiction  of- the  defendants,  for 
there  was  a  voluntary  submission  to  such  jurisdiction 
before  its  existence  was  denied  by  the  answer. 

The  action  against  Shabata  and  Foss  was  instituted 
upon  a  promissory  note  alleged  to  have  been  made  by 
the  former  to  the  latter  and  by  the  latter  indorsed,  "De- 
mand and  notice  waived,  F.  I.  Foss,"  and  transferred  to 
the  State  Bank  of  Nebraska.  John  R.  Johnston,  by  pur- 
chase of  the  assets  of  the  aforesaid  bank  from  its  receiver, 
became  the  owner  of  this  note  and  thereon  brought  suit 
against  the  maker  and  the  indorser  above  indicated.  It 
was  contended  by  the  defendants  in  the  district  court  in 
both  actions  that  the  State  Bank  of  Nebraska  had 
originally  been  organized  to  exist  twenty  years  and  that 
this  period  having  expired,  the  bank  had  ceased  to  exist, 
and  that,  therefore,  John  R.  Johnston,  by  his  purchase  of 
the  two  notes,  had  obtained  no  title.  In  the  first  place 
we  note  that  there  was  introduced  in  evidence  no  copy 


Vol.  53]  SEPTEMBER  TERM,  1897.  It 


Shabata  v.  Johnston. 


of  the  original  articles  of  incorporation  of  the  bank  in 
question.  By  oral  evidence  it  was  sought  to  be  shown 
the  ultimate  fact  above  stated  as  to  the  organization  of 
the  bank;  but  by  testimony  of  the  same  character  it 
was  shown  that  bv  an  amendment  of  the  articles  of  in- 
corporation of  this  bank  the  period  of  its  existence  was 
extended  so  as  to  cover  the  transactions  involved  in  this 
litigation.  This  latter  testimony  is  corroborated  by  a 
copy  of  a  record  of  the  proceedings  of  the  stockholders 
of  said  State  Bank  whereby  an  amendment  extending 
the  term  of  the  existence  of  said  bank  was  adopted,  and 
it  was  shown  that  this  amendment  had  been  filed  as 
required  by  law  before  the  transactions  under  review 
took  place.  Not  only  was  this  the  case,  but  it  was 
shown,  without  question,  that  the  bank  had  been  ad- 
judged insolvent;  that  a  receiver  therefor  had  been 
appointed,  who  had  duly  qualified,  and  under  the  direc- 
tion of  this  court  had  sold  the  assets  of  the  said  bank  to 
John  R.  Johnston,  by  whom,  as  such  purchaser,  the  suits 
had  been  brought  on  the  notes  involved  in  these  proceed- 
ings. In  this  condition  of  affairs  it  was  proper  to  find 
that  the  transfer  vested  title  in  Johnston. 

It  is  complained  that  the  court  did  not  find  that  John- 
ston as  the  purchaser  of  overdue  paper  did  not  stand  in 
the  same  position  as  did  George  D.  Stevens  to  whom 
Foss  transferred  the  note  of  Shabata.  There  could  be 
no  question,  from  a  consideration  of  the  evidence,  that 
the  district  court  was  fully  justified  in  assuming  that  a 
concession  of  this  position  would  not  aid  the  defendants. 
It  may  be  conceded,  as  Mr.  Foss  testified,  that  this  note 
was  originally  placed  in  the  bank  with  the  express  under- 
standing between  Foss  and  the  cashier  that  an  attorney's 
fee  due  Foss  from  J.  R.  Johnston  and  said  cashier  would 
be  adjusted  at  a  subsequent  time  instead  of  being  de- 
ducted from  the  amount  for  which  the  note  was  given, 
but  this  is  immaterial,  for,  on  Mr.  Foss'  own  statement, 
this  fee  was  not  owing  to  him  by  the  bank.  It  is,  how- 
ever, insisted  that  this  attorney's  fee  was  properly 
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pleaded  as  a  set-off  to  the  right  of  Johnston  to  recover 
on  this  note  against  Foss.  We  shall  assume,  for  the  pur- 
poses of  this  ease,  that  when  Johnston  brought  suit  on 
the  note  against  Foss  as  an  indorser,  Foss  might  prop- 
erly plead  as  a  set-off  against  Johnston  whatever  right 
he  had  to  recover  attorney's  fees  due  him  from  Johnston. 
It  was  shown,  without  leaving  room  for  doubt,  that,  at 
the  time  the  services  as  an  attorney  are  claimed  to  have 
been  rendered  for  Johnston,  Foss  was  a  member  of  the 
firm  of  Dawes  &  Foss,  under  articles  of  agreement  which 
required  payment  of  such  fees  to  be  made  to  said  firm  as 
such.  Had  an  action  been  begun  against  Johnston  it 
must  have  been  on  behalf  of  the  firm  of  Dawes  &  Foss, 
for  it  was  due  to  that  firm  and  not  to  an  individual  mem- 
ber thereof.  Since  Foss  could  not  have  maintained  an 
action  in  his  own  name  for  his  own  benefit  for  this  attor- 
ney's fee,  he  could  not  plead  and  establish  it  as  a  set-off 
against  a  cause  of  action  held  by  Johnston  against  him. 
(Simpson  v.  Jennings^  15  Neb.,  671;  Wilbur  v.  Jeep,  37 
Neb.,  604;  Buj^ge  v.  Gaudy,  41  Neb.,  149;  Riclmrdson  v. 
Doty,  44  Neb.,  73.) 

It  is  complained  that  the  district  court  excluded  proof 
that  the  words  "demand  and  notice  waived"  were  not 
on  the  note  of  Shabata  when  Foss  placed  his  indorsement 
thereon.  There  was  no  motion  for  a  new  trial  filed  by 
Shabata.  The  petition  in  error  was  filed  by  Shabata  and 
Foss  jointly.  The  assignment  that  the  waiver  of  de- 
mand and  notice  was  not  on  the  note  when  it  was 
indorsed  and  that  Foss  never  consented  to  those  words 
being  placed  over  his  indorsement  was  one  which  was 
available  to  Foss  alone.  It  has  been  repeatedly  held  by 
this  court  that  a  joint  assignment  of  errors  in  a  petition 
in  error,  made  by  two  or  more  persons,  which  is  not  good 
as  to  all  who  join  therein  must  be  overruled  as  to  all. 
{O onion  V.  Little,  41  Neb.,  250;  Harold  v,  Moline,  Milbufm 
ct  Stoddard  Co,,  45  Neb.,  618;  Small  v.  Sandall,  45  Neb., 
306.)  This  assignment,  therefore,  raises  no  question 
which  we  can  consider.     The  trial  was  to  the  court; 
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hence  the  assignments  with  reference  to  the  admission 
of  incompetent  evidence  in  either  of  the  two  cases  under 
consideration  will  not  be  considered.  This  principle  is 
so  well  settled  in  this  court  that  it  requires  no  citation 
of  authorities  to  secure  its  recognition. 

In  the  case  against  Mr.  Foss  alone  the  recovery  was 
sought  upon  a  promissory  note  for  $10,000,  dated  June 
17 J  1892,  due  three  months  after  date,  with  interest  at 
ten  per  cent  per  annum  from  maturity,  payable  to  George 
D.  Stevens.  It  has  already  been  stated  how  Mr.  John- 
ston became  the  owner  of  this  note.  There  is  no  merit 
in  the  contention  that  Mr.  Johnston  should  have  been 
held  to  have  taken  this  note  subject  to  whatever  defenses 
existed  in  favor  of  the  maker  against  the  original  payee, 
for  we  are  satisfied  that  the  district  court  was  justified 
in  finding  that  this  note  was  enforceable  against  Foss 
even  in  favor  of  the  bank  for  which  Stevens  was  acting 
in  taking  and  indorsing  it.  Mr.  Foss  had  been  president 
and  Mr.  Stevens  cashier  of  this  bank  when  there  had 
been  sufiFered  to  accumulate  the  indebtedness  of  $10,037 
against  a  customer  of  the  bank.  The  directors  were 
dissatisfied  with  this  transaction,  and  it  was  agreed  that 
Foss  and  Stevens  should  taSe  up  this  claim  by  giving 
their  note  for  $7,500,  and  accordingly  the  $10,037  note 
with  its  chattel  mortgage  security  was  assigned  to  Foss 
and  Stevens.  There  were  renewals  of  the  $7,500  note 
during  the  period  of  several  years,  sometimes  the  pay- 
ment of  interest  being  made,  but  more  often  being  in- 
cluded in  the  renewals.  There  was  not  an  entire  uni- 
formity observed  in  these  renewals  as  to  the  relations  of 
the  parties  thereto;  hence  it  was  we  find  that  the  note 
sued  on  was  made  by  Foss  &  Stevens,  whose  liability 
thereon  to  the  bank  was  apparently  that  of  an  indorser. 
This  fact,  however,  in  no  degree  tended  to  constitute  a 
defense  in  favor  of  Foss  in  this  action. 

It  was  pleaded  and  sought  to  be  proved  that  the  entire 
capital  stock  of  the  State  Bank  of  Nebraska  at  Crete 
was  in  fact  owned  by  George  D.  Stevens,  and,  therefore. 
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i1  was  urged  in  argument  this  action  should  have  been 
treated  as  though  the  rights  of  the  bank  with  respect  to 
this  note  had  never  existed.  It  was  disclosed  by  the 
evidence,  that  at  the  time  the  indebtedness  was  assumed 
by  Mr.  Foss  and  Mr.  Stevens,  then  respectively  president 
and  cashier  of  the  bank,  its  capital  stock  was  held  by 
various  parties,  and,  as  already  indicated,  its  affairs  were 
supervised  by  its  directors — ^at  least  to  the  extent  of 
requiring  Mr.  Foss  and  Mr.  Stevens  to  assume  the  pay- 
ment of  an  indebtedness,  which,  as  managing  officers  of 
the  bank,  they  had  permitted  to  arise.  At  the  time  this 
liability  was  assumed  the  capital  stock  of  the  bank  was 
not  held  by  Stevens.  If  he  ever  acquired  control  of  all 
the  stock,  it  was  after  the  indebtedness  under  considera- 
tion had  been  assumed  by  himself  and  Mr.  Foss.  For 
the  purposes  of  this  case  we  shall  assume  that  the  ac- 
quisition of  the  entire  capital  stock  by  Stevens  and  his 
T\  ife  in  fact  vested  the  complete  ownership  of  it  in  Stev- 
ens. When  this  ownership  was  acquired  he,  with  Mr. 
Foss,  was  owing  the  bank  nearly,  if  not  quite,  $10,000, 
and,  it  seems,  the  bank  was  insolvent.  If  the  result  now 
contended  for  should  be  sanctioned  under  these  circum- 
stances, the  rule  would  be  recognized  that  the  cashier  of 
an  insolvent  bank,  by  acquiring  its  capital  stock,  could 
l>revent  the  collection  from  himself  of  any  amount  which 
he  might  owe  the  bank,  even  though  such  indebtedness 
might  have  arisen  from  his  own  dereliction  in  the  per- 
formance of  his  duties  as  such  cashier.  In  the  case 
under  consideration  the  bank  was  placed  in  the  hands  of 
a  receiver  because  of  its  insolvency.  His  duties  were  on 
behalf  of  the  creditors  of  the  bank,  and  except  for  the 
purpose  of  treating  its  capital  stock  as  a  means  of  col- 
lecting funds  for  the  payment  of  the  creditors  of  the 
bank  if  resort  thereto  should  be  necessary,  he  had  no 
concern  with  such  capital  stock.  Certainly,  under 
orders  of  the  court  by  which  he  had  been  appointed  as 
in  this  case,  he  had  power  to  sell  the  assets  of  the  bank, 
thereby  conferring  on  purchasers  the  right  to  enforce 
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payment  of  evidences  of  indebtedness  to  the  bank  pur- 
chased, by  suits  in  their  own  names.  In  actions  of  this 
chiss  it  is  entirely  immaterial  how,  or  by  whom,  the  cap- 
ital stock  of  the  insolvent  bank  is  owned.  Even  in 
actions  to  recover  an  ordinary  indebtedness  this  defense 
pleaded  has  been  held  unavailable.  {Harrington  v.  Con- 
7iory  51  Neb.,  214.) 

This  disposes  of  all  the  errors  of  which  complaint  is 
made,  except  an  assignment  that  the  findings  are  not 
sustained  by  sufficient  evidence.  As  there  is  no  good 
ground  for  this  contention  the  judgment  of  the  district 
court  is 

Affirmed. 

Bagan,  C,  dissenting. 


Jambs  H.  MoMurtry  v.  Columbia  National  Bank  of 

Lincoln. 

Filed  December  9, 1897.    No.  7664. 

1.  Execution:  Afpeaibement:  Review.  This  court  will  not  review  the 
appraisement  made  of  real  estate  sold  on  execution,  for  the  purpose 
of  determining  whether  such  appraisement  is  too  high  or  too  low, 
unless  objections  on  that  ground  be  made  and  filed  in  the  court 
from  which  the  execution  issued,  before  the  sale  occurred,  and  such 
objections  be  ruled  upon  by  said  court. 

2. :  Sale:  Review.    Evidence  examined  and  held  to  sustain  the 

finding  of  the  district  court  that  the  execution  creditor  had  not 
caused  the  real  estate  in  controversy  to  be  levied  upon  and  sold 
contrary  to  a  valid  agreement  existing  between  himself  and  the 
execution  defendant. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.    Affirmed. 

Field  &  Broioii,  for  plaintiff  in  error. 
Brown  &  Leese,  contra. 
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Kagan,  C. 

This  is  a  pro(*ee(ling  in  error  to  review  a  judgment  of 
the  district  court  of  Lancaster  county  confirming  an  exe- 
cution sale  of  real  estate. 

1.  The  first  assignment  is  that  the  value  placed  upon 
th('  property  by  the  appraisers  was  very  much  less  than 
its  fair  value.  We  cannot  review  this  assignment  for 
the  reason  that  no  objections  to  the  appraisal  were  made 
and  filed  in  the  court  from  which  the  execution  issued, 
before  the  sale  occurred.  {Overall  v.  McShanCy  49  Neb., 
64,  and  cases  there  cited.) 

2.  The  plaintiff  in  error  insisted  in  the  court  below, 
as  a  ground  for  setting  aside  the  sale,  that  the  execution 
creditor  had  caused  the  real  estate  to  be  seized  and  sold 
contrary  to  a  valid  agreement  existing  between  himself 
and  the  plaintiff  in  error,  in  and  by  which,  for  a  certain 
consideration,  execution  was  not  to  issue  until  after  a 

.  year  from  the  date  of  said  agreement;  and  that  the  exe- 
cution on  which  the  sale  in  controversy  was  made  was 
issued  before  the  expiration  of  the  year,  in  violation 
of  the  terms  of  such  agreement.  The  plaintiff  in  error 
now  insists  that  the  district  court  erred  in  finding  and 
lioldiug  that  no  such  an  agreement  existed.  To  sustain 
his  contention  as  to  said  agreement  the  plaintiff  in  error 
filed  in  the  court  below  his  affidavit.  The  execution 
cretlitor  in  answer  to  this  filed  his  affidavit,  in  which  he 
does  not  deny  the  making  of  the  agreement  claimed  by 
the  plaintiff  in  error,  but  alle^:;es  that  it  has  no  reference 
to  the  property  in  controversy  heie,  and  specifically 
points  out  what  property  was  embraced  within  that 
agreement.  These  two  affidavits  constitute  all  the  evi- 
dence on  the  subject.  We  cannot  say  that  the  district 
court  reached  the  wrong  conclusion  from  the  evidence 

before  it,  and  its  judgment  is 

Affirmed. 


Vol.  53]  SEPTEMBER  TEKM,  1897.  23 


Wakefield  v.  Van  Dorn. 


John  A.  Wakefield  et  al.,  appellees,  v.  Theodore  fS^ 
L.  Van  Dorn  et  al.,  Impleaded  with  Fred  Men-  ' 

GEDOHT,  appellant. 

Filed  December  9, 1897.    No.  7658. 

1.  Mechanics'  Liens:  Foreclosure:  Parties.  Where  two  contractors 
furnish  lahor  and  material  towards  the  erection  of  an  Improve- 
ment on  real  estate  in  pursuance  of  separate  contracts  with  the 
owner  therefor,  and  one  of  said  contractors  files  his  claim  for  a 
lien  under  the  statute,  and  then  brings  suit  to  have  es.ablished  and 
foreclosed  such  lien,  the  other  contractor  is  a  proper  and  necessary 
party  to  such  suit,  although  at  the  time  the  action  was  brought  he 
had  not  filed  his  claim  for  a  lien. 


:  :  :  Decree.    And  the  decree  rendered  in  such 

case  is,  as  to  the  contractor  not  made  a  party,  a  nullity;  and,  alter 
completing  his  contract  and  complying  with  the  statute,  he  may 
bring  suit  to  have  established  and  foreclosed  a  lien  against  the 
real  estate  upon  which  the  improvement  was  erected. 

:  :  :  Estoppel.    And  in  case  he  does  so,  the  fact 


that  the  first  suit  was  pending,  to  his  knowledge,  at  the  time  he 
filed  his  claim  for  a  lien  under  the  statute  does  not  estop  him  from 
maintaining  the  action. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.     Affirnud, 

Joel  W.  Westj  for  appellant. 

Gregory^  Day  &  Day,  and  MonUjomcry  &  Hally  contra. 

Ragan,  C. 

This  is  an  appeal  by  Fred  Mcngedoht  from  a  decree 
of  the  district  court  of  Douglas  county  awarding  John 
A.  Wakefield  a  contractor's  lien  upon  certain  real  es- 
tate for  labor  and  material  furnished  by  him  for  the 
erection  of  an  improvement  thereon  in  pursuance  of  a 
contract  therefor  with  one  Theodore  Van  Dorn,  the  then 
owner  of  said  real  estate.  Mengedoht  now  owns  the 
said  real  estate.  While  Van  Dorn  was  the  owner  of 
said  real  estate  he  undertook  the  erection  of  extensive 
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buildings  thereon,  and  in  the  execution  of  such  project 
he  made  a  contract  with  one  Specht  to  furnish  certain 
labor  and  material  towards  the  construction  of  said  im- 
provement. Van  Dorn  also  made  a  contract  with  Wake- 
field to  furnish  the  labor  and  material  for  the  erection 
of  another  part  of  said  improvement.  Within  four 
months  of  the  date  of  furnishing  the  last  item  of  labor 
or  material  by  Specht  he  took  the  steps  required  by 
statute  to  obtain  a  contractor's  lien  against  the  real  es- 
tate, and  subsequently  brought  suit  to  have  established 
and  foreclosed  his  lien.  Wakefield  was  not  made  a 
party  to  this  action,  although  his  contract  with  Van 
Dorn  antedated  the  bringing  of  the  Specht  suit;  and 
he  began  furnishing  labor  and  material  towards  the  con- 
struction of  the  improvement  before  the  Specht  suit  was 
brought,  and  completed  his  contract,  and  filed  in  the 
office  of  the  register  of  deeds  an  itemized  account  of  the 
labor  and  material  which  he  had  furnished  toward  the 
improvement  in  pursuance  of  his  contract  with  Van 
Dorn,  and  claimed  a  lien  upon  the  premises  while  the 
Specht  suit  was  pending.  The  Specht  suit  proceeded  to 
decree  in  his  favor.  The  real  estate  of  Van  Dorn  was 
appraised,  advertised,  and  ^old,  Mengedoht  becoming  the 
purchaser.  Some  time  after  this  sale  was  confirmed 
Wakefield  brought  the  present  action  to  have  established 
and  foreclosed  a  lien  against  the  premises  for  the  labor 
and  material  which  he  had  furnished  Van  Dorn  toward 
the  erection  of  the  improvement  on  said  real  estate.  As 
a  defense  to  this  action  Mengedoht  interposed  the  bring- 
ing of  the  Specht  suit;  that  at  that  time  Wakefield  had 
not  filed  any  claim  for  a  lien  upon  the  premises  in  the 
office  of  the  register  of  deeds;  that  when  he  did  file  his 
claim  for  a  lien  the  Specht  suit  was  pending,  was  notice 
to  him,  and  that  he  was  bound  by  the  decree  in  that 
action  and  estopped  from  now  asserting  a  lien  upon  the 
premises  involved  in  that  decree.  This  is  the  argument 
relied  upon  here  by  Mengedoht  for  a  reversal  of  the  de- 
cree appealed  from.     We  think  the  contention  is  unten- 
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able.  Since  Wakefield,  in  pursuance  of  a  contract  with 
the  owner,  began  the  furnishing  the  labor  and  material 
towards  the  erection  of  this  improvement  prior  to  the 
date  of  the  bringing  of  the  Specht  suit,  his  lien,  when 
finally  perfected,  dated  back  and  attached  to  the  real 
estate  on  the  date  when  he  furnished  the  first  labpr  or 
material.  {Hmry  &  Coatstoorth  Co.  v.  Fisherdick,  37  Neb., 
207.)  Wakefield,  then,  was  a  proper  and  necessarj'  party 
to  the  suit  brought  by  Specht  to  foreclose  his  mechanic- s 
lien;  and  as  he  was  not  made  a  party  he  was  not  af- 
fected or  bound  by  the  decree  rendered  in  the  Specht 
case.  {Steigleman  v.  McBride^  17  111.,  300;  Kelly  v.  Chap- 
man^ 13  111.,  530;  Whitney  v.  Higgins,  10  Cal.,  547;  Jones 
V.  Hartsock,  42  la.,  147.)  But  it  is  said  that  Specht,  at  the 
time  he  brought  his  suit,  did  not  know  that  Wakefield 
had  furnished  any  labor  or  material  towards  the  erec- 
tion of  the  improvement;  and  that,  as  he  had  filed  no 
claim  in  the  oflice  of  the  register  of  deeds  for  a  lien  upon 
the  premises,  Specht  had  no  means  of  ascertaining  that 
Wakefield  had  a  claim  upon  these  premises  or  a  right 
to  perfect  a  lien  against  them.  The  answer  to  this  ar- 
gument is  that  Specht  was  bound  to  know,  at  the  time 
he  brought  his  suit^  of  the  claims  of  all  the  parties  for 
liens  against  the  premises  for  labor  and  material  fur- 
nished in  the  erection  of  the  improvement,  whether  such 
parties  had  at  that  time  filed  claims  for  their  liens  or 
not.  If  one  mortgage  be  given  to  secure  the  payment  ^ 
of  two  negotiable  promissory  notes  and  the  mortgagee 
assign  one  of  these  notes  to  one  person  and  the  other 
note  to  a  second  person  and  the  second  person  brings 
suit  to  foreclose  the  mortgage  for  the  collection  of  the 
note  held  by  him,  he  is  bound  to  know  of  the  existence 
of  the  assignee  of  the  first  note  and  make  him  a  party 
to  the  suit  or  the  decree  will  be  void  as  to  such  assignee. 
(Stiulehakei*  Bros,  Mfg.  Co.  v.  McCargur,  20  Neb.,  500.)  We 
do  not  think  Wakefield  was  obliged  to  intervene  in  the 
Specht  suit,  though  he  may  have  had  actual  knowledge 
ui  its  pendency  at  the  time  he  filed  his  claim  for  a  lien,^ 
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nor  do  we  know  of  any  principle  of  law  upon  which  it 
can  be  held  that  his  failure  to  do  so  estops  him  from 
maintaining  his  present  action. 

Affirmed. 


Frank  B.  Sheldon,  Receiver,  appellant,  v.  James  D. 
eussell  et  al.,  appellees. 

Filed  December  9, 1897.    No.  7625. 

Fraudulent  Conveyances:  Evidence:  Liens  on  Insurance  Policy: 
Review.  The  record  examined,  and  held  that  the  findings  made 
and  the  decree  rendered  are  the  only  ones  that  could  have  properly 
been  made  and  rendered  under  the  evidence  in  the  case. 

Appeal  from  the  district  court  of  Nemaha  county. 
Heard  below  before  Babcock,  J.     Affirmed. 

W.  H.  KclligaVy  F.  B.  Sheldon,  and  E.  0.  Kretsinger^  for 
appellant. 

T.  Appelfjef,  G.  B.  Beveridge,  A.  W.  Field,  and  E.  P, 
Brown,  contra. 

Ragan,  C. 

Frank  B.  Sheldon,  as  receiver  of  the  State  Bank  of 
Johnson,  Nebraska,  brought  this  suit  in  equity  in  the 
district  court  of  Nemaha  county  alleging  in  his  petition, 
in  substance,  that  Russell  &  Holmes,  copartners,  were 
indebted  to  the  bank  of  which  he  was  receiver;  that  said 
indebtedness  had  been  reduced  to  judgment,  execution  is- 
sued and  return  unsatisfied;  that  the  judgment  remained 
wholly  unpaid,  and  that  Both  Russell  and  Holmes  were 
insolvent.  The  petition  then  alleged  that  on  a  certain 
date  Russell  &  Holmes  became  the  owners  of  a  paid-up 
life  insurance  policy  for  $5,000,  which  had  been  issued 
to  one  Hickman,  and  at  the  same  time  became  the  owners 
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of  certain  promissory  notes  of  said  Hickman,  calling  for 
a  large  sum  of  money;  that  these  notes  and  this  insur- 
ance policy  were  assets  of  the  said  copartnership  of 
Russell  &  Holmes.  The  petition  then  alleged  that  Rus- 
sell &  Holmes,  or  one  of  them,  wrongfully  converted  the 
Hickman  insurance  policy  and  notes  to  his  own  use  and 
had  made  a  pretended  assignment  of  them  to  the  Farm- 
ers &  Merchants  National  Bank  of  Auburn,  Nebraska, 
and  that  subsequently  said  Russell  &  Holmes,  or  one  of 
them,  had  fraudulently  assigned  said  Hickman  notes 
and  insurance  policy  to  the  First  National  Bank  of  Lin- 
coln, Nebraska.  The  petition  contained  the  usual  alle- 
gations that  these  assignments  to  the  banks  were  fraud- 
ulent and  made  for  the  purpose  of  defrauding  the 
creditors  of  Russell  &  Holmes  and  prayed  that  the 
assignment  might  be  set  aside,  and  that  the  said  in- 
surance policy  and  the  notes  might  be  decreed  assets 
of  the  firm  of  Russell  &  Holmes,  sold,  and  the  proceeds 
applied  to  the  payment  of  the  receiver's  judgment  against 
them.  Both  said  banks  and  Hickman  appeared  and 
answered  this  petition,  and  from  the  decree  rendered 
by  the  district  court  the  receiver  has  appealed. 

The  district  court  found  that  Hickman  was  largely 
indebted  at  one  time  to  Russell  &  Holmes,  as  an  evidence 
of  which  he  executed  to  them  the  notes  mentioned  by 
the  receiver  in  his  petition,  and  to  secure  the  payment 
of  these  notes  he  assigned  them  the  insurance  policy  in 
controversy;  that  Russell  &  Holmes  subsequently  be- 
came largely  indebted  to  the  Bank  of  Auburn,  as  evi- 
dence of  which  they  executed  to  said  bank  their  notes, 
and  to  secure  their  payment  Russell  &  Holmes  assigned 
to  that  bank  the  Hickman  notes,  together  with  the  in- 
surance i)olicy  which  secured  their  payment;  and  that 
Russell  &  Holmes  were  also  largely  indebted  to  the  First 
National  Bank  of  Lincoln,  and  to  secure  the  payment  of 
that  debt  they  made  another  assignment  of  this  insur- 
ance policy.  From  these  findings  the  court  decreed 
that   Hickman   had   the   legal   title   to   the   insurance 
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policy,  but  that  the  Bank  of  Auburn  had  a  first  lien 
thereon  to  secure  the  debt  of  Russell  &  Holmes  to  it; 
that  the  First  National  Bank  of  Lincoln  had  a  second 
lien  upon  the  insurance  policy  to  secure  what  Russell 
&  Holmes  owed  it,  and  that  the  receiver  was  entitled  to 
the  equities  of  Hickman  in  the  insurance  policy.  These 
findings  and  this  decree  are  the  only  ones  that  could 
have  properly  been  rendered  under  the  evidence  in  the 
record.     The  decree  of  the  district  court  is 


Affibmed. 


Ernest  Van  Skikb  v.  Darius  0.  Potter  bt  al. 

Filed  Deoembeb  9«  1897.    No.  7667. 

1.  Physicians  and  Surgeons:  Contracts  with  Patients:  Bvidenob. 
The  evidence  examined  and  held  to  sustain  the  findings  of  the  jury 
that  defendants  did  not  contract  with  plaintiff  to  effect  for  him  a 
permanent  cure;  did  not  contract  to  visit  and  treat  htm  until  he 
was  cured;  that  defendants  were  not  guilty  of  negligence  in  the 
treatment  given  the  plaintiff  nor  in  adopting  and  pursuing  the 
method  of  treatment  followed  by  them. 

2. :  Degree  of  Skill  Required.    The  law  does  not  require  of  a 


surgeon  absolute  accuracy  eithjer  in  his  practice  or  his  judgment. 
It  does  not  hold  him  to  the  standard  of  infallibility,  nor  require  of 
him  the  utmost  degree  of  care  or  skill,  but  that  in  the  practice  of 
his  vocation  he  shall  exercise  that  degree  of  knowledge  and  skill 
ordinarily  possessed  by  menfbers  of  his  profession. 

3. :    Malpractice:   Pleading  and  Proof.    A  petition  alleged 

that  defendants  agreed  to  visit  and  treat  plaintiff  until  he  recov- 
ered. The  answer  was  a  general  denial.  The  defendants  were 
permitted  to  testify  that,  at  the  date  of  their  last  visit  to  plaintiff, 
they  informed  him  that  they  should  not  return  unless  they  should 
be  requested  so  to  do;  that  they  received  no  such  request  and  did 
not  revisit  plaintiff.  Held,  That  this  evidence  was  relevant  under 
the  pleadings. 

4.  Jurors:  Qualification:  Examination.  In  a  suit  against  a  surgeon 
for  damages  for  alleged  negligence  in  operating  upon  and  treating 
plaintiff's  fractured  kneecap,  the  district  court  refused  to  permit 
persons  called  as  jurors  to  answer,  on  their  voir  dire  examination, 
whether  they  were  members  of  any  church  organization  or  secret 
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society.  Held,  That  It  does  not  appear,  nor  can  it  be  inferred  from 
any  fact  in  the  record,  that  the  district  court  abused  its  discretion 
or  erred  in  its  ruling  in  this  matter. 

5. :  :  .    A  litigant  has  the  right  to  examine  a  person 

called  as  a  juror  for  the  purpose  of  ascertaining  whether  or  not 
there  exist  grounds  for  challenging  such  person  for  cause;  but 
what  questions  may  be  asked  such  a  person,  or  what  range  or 
scope  such  an  examination  may  take,  is  a  matter  committed  to  the 
sound  discretion  of  the  trial  court;  and  its  ruling  will  not  be  dis- 
turbed unless  there  has  been  an  abuse  of  discretion  to  the  preju- 
dice of  the  party  complaining. 

6. : : .    A  juror's  voir  dire  examination  set  out  in  the 

opinion,  and  held  that  the  district -court  did  not  err  In  overruling 
the  plaintiff's  challenge  lodged  against  him  on  the  ground  of  his 
bias  and  prejudice. 

7.  Physicians  and  Surgeons:  Malpractice:  Evidence.  In  a  suit  for 
damages  against  a  surgeon  for  alleged  negligence  in  operating 
upon  and  treating  plaintiff's  fractured  kneecap,  text-books  on  sur- 
gery, though  standard  authority  on  the  subject,  cannot  be  read  to 
the  Jury  as  independent  evidence  of  the  opinions  and  theories 
therein  expressed  or  advocated. 

Error  from  the  district  court  of  Seward  county.  Tried 
below  before  Wheeler,  J.    Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

F.  I.  Fos8,  J.  D.  Pope,  Biggs  &  Thomas,  and  W.  R.  Mat- 
soUy  for  plaintiff  in  error: 

Defendants  did  not  plead  that  they  were  discharged. 
Evidence  that  the  physicians  were  discharged  is  not  ad- 
missible under  a  general  denial.  (1  Ency.  PI.  &  Pr,  849, 
850;  Burlington  &  M.  R.  R.  Co.  v.  Kearney  County,  17  Neb. 
511;  Peet  V.  O'Brien,  5  Neb.  362;  Haggard  v.  Hay,  13  B. 
Mon.  [Ky.]  175;  Clark  v.  Finnell,  16  B.  Mon.  [Ky.]  329; 
Francis  v.  Francis,  18  B.  Mon.  [Ky.]  57;  Crirtis  v.  Rich- 
ards, 9  Oal.  33;  Schenk  v.  Evoy,  24  Cal.  104;  Levns  v.  Coulter, 
10  O.  St.  451;  Atchison  d  N.  R.  Co.  v.  Washhurn,  5  Neb.  125; 
City  of  Lincoln  v.  Walker,  18  Neb.  244;  Quick  v.  Sachsse, 
31  Neb.  312;  City  of  South  Omaha  v.  Cunningham,  31  Neb. 
316;  Smith  v.  Wigtm,  35  Neb.  460;   Staley  v.  Hmsd,  35 
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Neb.  160;  Powdet^  River  Live  Stock  Co.  v.  Lamb,  38  Neb. 
340;  ninwwre  v.  Stimbcrt,  12  Neb.  434.) 

Standard  books  on  medicine  and  surgery  were  errone- 
ously excluded  from  the  evidence.  (Code  of  Civil  Pro- 
cedure, sec.  342;  Sioux  Citj/  tf  I\  R,  Co.  v.  Finlnysm,  \i\ 
Neb.  578;  MeCamlhm  v.  M(\yh(u  22  Pa.  St.  261;  Carpenter 
r.  Blake,  60  Barb.  [N.  Y.]  488;  Bowman  v.  Woods,  1 
Greene  [la.]  441.) 

The  court  erred  in  refusing  to  require  jurors  upon 
their  voir  dire  to  answer  questions  as  to  membership  in 
secret  societies  and  church  organizations.  (12  Am.  & 
Eng.  Ency.  Law  350;  City  of  Bosion  v.  Baldwin,  139  ilass. 
315;  Commonirealth  v.  Moore.  143  Mass.  136;  Donovan  v. 
People,  28  N.  E.  Kep.  [111.]  964;  lAirin  v.  People,  69  111. 
303;  Monaghan  v.  Ayrieultnral  Fire  Ins.  Co.,  18  N.  AV.  Rep. 
[Mich.]  797;  Pinder  v.  State,  8  So.  Kep.  [Fla.]  837;  Peavry 
V.  Miehiijan  Mutual  Life  fns.  Co,,  111  Ind.  59;  People  v. 
(rNeill,  16  N.  E.  Kep.  [N.  Y.]  68;  Piople  r.  Keefer,  56  N. 
W.  Rep.  [ilich.]  105;  (hrens  v.  State,  32  Neb.  167;  People 
V.  Wheeler,  55  N.  W.  Kep.  [Mich.]  371;  Omaha  S.  R.  Co.  v. 
Craig,  39  Neb.  601;  Ifaugen  v.  Chicago,  M.  d  St.  P.  R.  Co., 
53  N.  W.  Kep.  [S.  Dak.]  769.) 

References  as  to  degree  of  skill  required  and  as  to  lia- 
bility of  physicians  and  surgeons:  Lgnch  v.  Davis,  12  How. 
Pr.  [N.  Y.]'323;  Carpenter  v.  Blake,  m  Karb.  [N.  Y.]  488; 
Dale  V.  Donaldson,  48  Ark.  188;  Ballon  v.  Preseott,  64  Jle. 
305;  Potter  v.  Mrgil,  67  Barb.  [N.  Y.]  578;  Barhour  v. 
Martin,  62  ]\Ie.  536;  Bemus  v.  Howavd,  3  Watts  [Pa.]  255; 
Gates  r.  Fleischer,  67  Wis.  504;  Jlihhavd  v.  Thompson,  109 
Mass.  286;  Wilmot  v.  Howard,  39  Vt.  447;  O'Ifara  v.  Wells, 

14  Neb.  403;  (Jraves  v.  Sautwag,  6  N.  Y.  Supp.  892;  Cav- 
penter  r.  Blake,  10  Hun  [N.  Y.]  358;    Becker  v.  JaninskL 

15  N.  Y.  Supp.  675. 

An  error  of  judgment  may  be  so  gross  as  to  be  incon- 
sistent with  i(*asonable  care,  skill,  and  diligence.  (West 
V.  Martin,  31  xMo.  375;   Howard  v.  (Ivorer,  28  Me.  97.) 

Physicians  and  surgeons  engaged  in  practice  as  part- 
ners are  all  liable  for  malpractice  by  a  member  of  the 
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film.     {Hyrm  v.  Encin,  55  Am.  Rep.  [S.  Car.]  15;  Whit- 
taker  V.  Collins,  34  Minn.  299.) 

Norval  Bros.,  George  W.  Lowley,  D,  G.  McKillip,  and 
J.  L,  McPlieely,  contra: 

Evidence  that  the  physicians  stated  they  would  not 
again  visit  plaintiff  unless  requested  to  do  so,  that  they 
did  not  receive  such  request,  and  did  not  revisit  him,  was 
admissible  under  the  pleadings.  {OniaJka  &  R.  T,  R.  Go. 
V.  Wright,  49  Neb.  456;  8  Ency.  PL  &  Pr.  218,  226,  250; 
Smith  V.  Phelan,  40  Neb.  765.) 

References  as  to  qualification  of  jurors  and  as  to 
correctness  of  the  rulings  on  challenges:  People  v.  Thiede, 
39  Pac.  Rep.  [Utah]  845;  People  v.  Gotta,  49  Cal.  168; 
People  V.  Fong  Ah  Sing,  70  Cal.  8;  People  v.  McGonegal,  32 
N.  E.  Rep.  [N.  Y.]  616;  Spies  v.  Illinois,  123  U.  S.  131; 
State  V.  Pike,  49  N.  H.  399;  Scott  v.  Ghope,  33  Neb.  95; 
Basye  v.  State,  45  Neb.  261;  Detroit  W.  T.  R,  Go.  v.  Grane, 
50  Mich.  182;  Brumback  v.  German  Nat.  Bank,  46  Neb. 
540;  Blenkiron  v.  State,  40  Neb.  664;  McLain  v.  Moi^se,  42 
Neb.  52;  Tan  Etten  v.  Test,  49  Neb.  725;  Wilcox  v.  Saun- 
ders, 4  Neb.  570;  Garneau  v.  Palmer,  28  Neb.  307. 

Text-books  on  medicine  and  surgery  are  not  books  of 
science,  nor  competent  as  evidence.  {Union  P.  R.  Go.  v. 
Yates,  79  Fed.  Rep.  584;  Gollier  v.  Simpson,  5  Car.  &  P. 
[Eng.]  73;  Ashcorth  r.  Kitridgc,  12  Cush.  [Mass.]  193; 
Ware  v.  Ware,  8  Me.  42;  State  v.  O'Brkn,  7  R.  I.  336; 
People  V.  Hall,  48  Mich.  482;  Gallagher  v.  Market  St^-eet 
R.  Go.,  67  Cal.  13;  Epps  v.  State,  102  Ind.  539;  Common- 
MoeaUh  v.  Wilson,  1  Gray  [Mass.]  337;  Afelvin  v.  Ensley,  1 
Jones  [N.  Car.]  386;  Payson  v.  Everett,  12  Minn.  216; 
St.  Louis,  A.  d  T.  R.  Go.  v.  Jones,  14  S.  W.  Rep.  [Tex.]  309; 
People  V.  Donald,  12  N.  W.  Rep.  [Mich.]  669;  McKinnon 
V.  Bliss,  21  N.  Y.  210;  M(yrris  v.  Harmer,  7  Pet.  [U.  S.]  558; 
Bogardus  v.  Trinity  Church,  4  Sand.  Ch.  [N.  Y.]  633;  Mis- 
souri V.  Kentucky,  11  Wall.  [U.  S.]  395;  Boeliringer  v. 
Richards  Medicine  Co.,  29  S.  W.  Rep.  [Tex.]  508;  City  of 
Blooniington  v.  Shrock,  110  111.  219.) 
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Ragan,  0. 

On  July  4,  1890,  Ernest  Van  Skike,  while  playing 
baseball,  fractured  his  kneecap.  For  negligently  treat- 
ing this  wound  he  sued  Drs.  Potter  &  Eeynolds  in  the 
district  court  of  Seward  county  for  damages.  The  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  the  doc- 
tors, to  reverse  which  the  plaintiff  below  has  filed  here  a 
petition  in  error. 

1.  The  first  assignment  of  error  is  that  thie  verdict  is 
not  sustained  by  sufficient  evidence.  The  undisputed 
facts  in  the  case  are  that  plaintiff's  kneecap  was  frac- 
tured at  Cordova,  Nebraska.  One  Dr.  Doty  was  imme- 
diately called,  dressed  the  wound,  and  put  the  plaintiff's 
leg  in  a  temporary  splint;  and  he  was  then  taken  to  Bea- 
ver Crossing,  which  appears  to  have  been  his  home.  That 
night  Dr.  Greedy  was  called  to  treat  the  plaintiff's 
wound.  He  applied  adhesive  plasters  to  the  knee,  put 
it  in  roller  bandages  and  a  fracture  box,  and  continued 
to  visit  and  treat  the  plaintiff.  On  July  7  the  defend- 
ants, with  Dr.  Greedy  and  at  his  request,  called  to  see 
the  plaintiff,  and  made  an  examination  of  the  plaintiff's 
wound,  and  one  of  the  defendants  then  expressed  the 
opinion  that  a  necessary,  or  at  least  a  proper,  method 
of  treating  the  plaintiff's  wound  would  be  to  make  in- 
cisions in  the  skin  and  flesh  of  the  knee  and  wire  the 
two  pieces  of  the  fractured  kneecap  together  with  silver 
wire.  On  July  10  the  defendants,  in  company  with  Dr. 
Greedy  and  a  man  named  Evans,  visited  the  plaintiff 
and  performed  an  operation  upon  his  knee.  They  sub- 
jected the  plaintiff  to  the  influence  of  chloroform,  made 
incisions  in  the  skin  and  flesh  covering  the  kneecap,  ex- 
posed the  same,  drilled  holes  in  the  two  fractured  parts 
thereof,  and  wired  them  together  with  a  silver  wire. 
While  one  of  the  defendants  was  drilling  a  hole  in  one 
of  the  pieces  of  the  kneecap,  a  movement  of  the  plain- 
tiff's leg  occurred,  causing  the  drill  to  break,  leaving  the 
l)oint  thereof  in  the  bone.     The  broken  point  of  this 
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drill  was,  by  the  defendants,  left  imbedded  in  the  knee- 
cap. The  defendants  visited  the  plaintiff  on  July  14, 
22,  25,  and  on  August  1,  but  did  not  return  after  the  last 
date.  The  plaintiff,  however,  did  not  recover  until  after 
the  spring  of  1891,  at  which  time  other  surgeons  per- 
formed another  operation  upon  his  knee.  At  the  time 
this  suit  was  brought,  and  at  the  time  the  trial  occurred, 
the  muscles  of  the  plaintiff's  leg  and  thigh  were 
shrunken,  and  his  knee-joint  enlarged  and  stiff.  In  other 
words,  the  plaintiff  appears  to  be  permanently  injured, 
and  his  claim  in  this  suit  is  that  his  permanent  injury 
is  the  result  of  the  negligent  treatment  given  his  wound 
by  the  defendants. 

Under  the  assignment  that  the  verdict  is  not  sustained 
by  suflacient  evidence  a  specific  argument  of  the  plain- 
tiff is  that,  in  consideration  of  a  certain  reward  promised 
the  defendants,  they  undertook  and  promised  not  only 
to  treat  his  fractured  knee  but  to  effect  a  perfect 
cure  thereof,  so  that  he  should  have  as  healthy  a  limb 
and  as  perfect  use  thereof  as  he  had  prior  to  the  time 
the  injury  occurred.  The  evidence  on  the  part  of  the 
plaintiff  tends  to  sustain  his  contention.  The  defend- 
ants, however,  deny  that  they  entered  into  any  contract 
with  the  plaintiff  in  and  by  which  they  guarantied  to 
cure  him,  and  the  evidence  on  their  behalf  tends  to  sup- 
port their  theory.  We  cannot  say  that  the  jury's  finding 
that  the  defendants  did  not  undertake  or  agree  to  effect 
a  permanent  and  complete  cure  of  the  plaintiff  is  unsup- 
ported by  the  evidence. 

Another  special  argument  of  the  plaintiff,  under  the 
assignment  being  considered,  is  that  the  defendants  un- 
dertook and  promised  the  plaintiff  after  performing  the 
operation  upon  his  knee  on  July  10  to  continue  to  visit 
him  and  treat  him  until  he  should  recover.  The  evidence 
on  behalf  of  the  plaintiff  tends  to  sustain  this  conten- 
tion. The  defendants,  however,  deny  that  they  made 
such  an  agreement,  and  allege  that  they  made  no  agree- 
ment whatever  with  the  plaintiff  as  to  how  often  or  how 
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long  they  should  visit  and  treat  him,  but  that  they 
did  visit  him  in  connection  with  Dr.  Greedy,  examined 
and  treated  his  wound  until  and  including  August  1, 
at  which  time  they  informed  the  plaintiff  that  in  their 
opinion  he  was  doing  well,  and  their  further  visits  would 
be  unnecessary,  and  that  they  should  not  return  again 
unless  he  or  Dr.  Greedy  should  request  them;  and  that 
they  were  never  requested  to  visit  the  plaintiff  after  said 
August  1.  The  evidence  of  the  defendants  tends  to  sup- 
port their  contention  in  this  respect,  and  again  we  can- 
not say  that  the  jury's  finding  in  favor  of  the  defend- 
ants on  this  question  is  not  supported  by  sufficient  evi- 
dence. 

As  a  part  of  the  assignment  under  consideration,  a 
third  special  argument  of  the  plaintiff  is  that  the  de- 
fendants were  guilty  of  negligence  in  adopting  and  pur- 
suing the  method  of  wiring  the  plaintiff's  fractured 
kneecap  together  with  silver  wire;  and  the  finding  of 
the  jury  that  the  defendants  were  not  guilty  of  negli- 
gence in  adopting  and  pursuing  the  method  they  did 
lacks  evidence  to  support  it.  On  behalf  of  the  plaintiff 
numerous  physicians  and  surgeons  testified  as  experts 
that  the  method  adopted  and  pursued  by  the  defendants 
in  setting  the  plaintiff's  kneecap — that  is,  by  wiring  the 
fractured  portions  together — was  not  the  proper  method. 
On  the  other  hand,  the  defendants  themselves  and  the 
physicians  and  surgeons  called  as  experts  in  their  be- 
half testified  that  the  method  adopted  and  pursued  by 
the  defendants  in  treating  the  plaintiff's  kneecap  was  a 
proper  and  safe  one.  In  other  words,  as  is  usual,  the 
experts  for  the  plaintiff  agreed  with  his  contention  and 
the  experts  on  behalf  of  the  defendants  agreed  with 
their  contention.  Whether  the  method  adopted  and  pur- 
sued by  the  defendants  was  the  proper  one  was  a  ques- 
tion of  fact  for  the  jury,  and  they,  upon  conflicting  evi- 
dence, have  acquitted  the  defendants  of  negligence  in 
adopting  and  pursuing  the  method  they  did,  and  we 
cannot  say  that  they  reached  the  wrong  conclusion. 
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Another  special  argument  is  that  the  finding  of  the 
jury  that  the  defendants  were  not  guilty  of  negligence 
in  leaving  the  broken  drill  in  the  bone  lacks  evidence  to 
support  it.     Whether  leaving  this  broken  drill  in  the 
bone  was  negligence  or  not  was  likewise  a  question  of 
fact  for  the  jury,  and  the  evidence  of  the  surgeons  and 
experts  who  testified  for  the  plaintiff  tends  to  show  that 
leaving  this  broken  drill  in  the  bone  was  not  good  sur- 
gery.    The  evidence  of  the  defendants  on  the  point  under 
consideration  was,  in  substance,  that  after  the  opera- 
tion of  wiring  the  fractured  kneecap  was  completed  the 
plaintiff  was  suffering  greatly;    that  the  temperature 
of  his  body  was  abnormally  high,  and  his  pulse  abnor- 
mally rapid,  and  that  the  knee  was  highly  inflamed; 
that  it  was  impossible  to  remove  the  drill  point  without 
breaking  the  bone;  that  the  drill  point  as  well  as  all  other 
instruments  used  in  the  operation  had  been  antisepti- 
cized,  and  it  was  the  unanimous  opinion  of  all  surgeons 
and  physicians  who  testified  in  behalf  of  the  defendants 
that  under  the  circumstances  the  leaving  of  the  drill 
point  in  the  bone  was  proper.     We  cannot  say  that  the 
jury  was  wrong  in  agreeing  with  the  defendant's  theory. 
A  final  special  argument,  under  the  assignment  that 
the  verdict  is  not  sustained  by  sufficient  evidence,  is  that 
the  defendants  were  guilty  of  negligence  in  not  advising 
the  plaintiff  of  the  -fact  that  the  drill  had  been  broken 
and  the  point  left  in  the  bone  of  his  kneecap.     Tliis,  like 
the  other  questions  discussed,  was  a  question  of  fact  for 
the  jury.    When  the  defendants  found  themselves  con- 
fronted wth  the  emergency  it  was  a  question  of  profes- 
sional judgment  whether  the  plaintiff  should  be  advised 
of  the  presence  of  this  drill  point  in  his  kneecap.     It  was 
undoubtedly  the  honest  opinion  of  tlie  defendants  that 
the  plaintiff  would  receive  no  harm  from  the  presence 
of  this  drill  point  in  his  kneecap,  and  they  may  have  been 
of  opinion  that  his  ignorance  of  the  presence  of  the  drill 
point  could  do  him  no  harm  while  if  he  knew  the  fact 
his  anxiety  upon  the  subject  might  work  him  an  injury. 
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The  jury  have  found,  and  the  evidence  sustains  the  find- 
ing, that  the  defendants  in  keeping  the  plaintiff  ignorant 
of  the  presence  of  the  drill  point  in  his  kneecap  were,  in 
good  faith,  exercising  their  best  professional  judgment, 
and  when  they  did  this  they  cannot  be  held,  as  a  matter 
of  law,  to  have  been  guilty  of  negligence,  though  it  after- 
wards turned  out  that  they  were  mistaken  as  to  the 
effect  that  the  drill  point  in  the  bone  would  have  upon 
the  plaintiff's  knee.  The  law  does  not  require  of  a  phy- 
sician or  surgeon  absolute  accuracy  either  in  his  practice 
or  his  judgment.  The  law  does  not  hold  physicians  and 
surgeons  to  the  standard  of  infallibility,  nor  does  it  re- 
quire of  them  the  utmost  degree  of  care  or  skill  of  which 
the  human  mind  is  capable;  but  that,  while  in  the  prac- 
tice of  their  vocation,  they  shall  exercise  that  degree  of 
knowledge  and  skill  ordinarily  possessed  by  members  of 
their  profession.  {O'Hara  v.  Wells,  14  Neb.  403;  Hewitt  v. 
Kisenharty  36  Neb.  794;  Grisicold  v.  Hutchinson,  47  Neb. 
727.) 

2..  A  second  assignment  of  error  is  that,  on  the  trial 
below,  the  defendants  were  permitted  to  prove  that  they 
were  discharged  by  the  plaintiff  from  further  attend- 
ance upon  him  without  such  discharge  being  specially 
pleaded.  After  a  careful  perusal  of  the  entire  record 
we  have  failed  to  find  that  any  such  an  issue  as  a  dis- 
charge was  presented  to  the  district  court  or  that  the 
defendants  were  permitted  to  prove  a  discharge  by  the 
plaintiff.  The  plaintiff  alleged  in  his  petition  that  he 
had  employed  the  defendants  to  treat  him  until  his  in- 
jury was  healed.  This  allegation  the  defendants  met 
with  a  general  denial.  On  the  trial  the  plaintiff  intro- 
duced evidence  which  tended  to  support  the  allegation 
of  his  petition,  and  the  defendants  were  permitted  to 
deny  this  and  to  state  at  what  times  they  visited  the 
plaintiff,  and  tlie  last  time  they  visited  him,  to-wit, 
August  1,  and  thnt  they  tlien  told  the  plaintiff  that  they 
sliould  not  return  again  unless  he  or  Dr.  Greedy,  his 
attending  physician,  should  so  request  them,  and  that 
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after  that  time  they  were  never  requested,  either  by  the 
plaintiff  or  Dr.  Greedy,  to  revisit  the  plaintijBf.  This  evi- 
dence was  all  relevant  under  the  issues  made  by  the 
pleadings. 

3.  A  third  assignment  of  error  relates  to  the  refusal 
of  the  district  court  to  permit  persons  called  as  jurors 
to  answer  on  their  voir  dire  examination  certain  ques- 
tions. The  plaintiff's  counsel  propounded  to  such  per- 
sons the  following  questions:  "Do  you  belong  to  any 
religious  society?  Do  you  belong  to  any  secret  society?" 
Counsel  for  the  defendants  objected  to  these  questions 
and  the  court  sustained  the  objections,  and  it  is  now 
insisted  that  in  so  doing  the  court  committed  an  error. 
To  sustain  their  contention  counsel  cite  us  to  the  follow- 
ing authorities: 

Donovan  v.  People,  28  N.  E.  Rep.  [111.]  964.  In  that 
case  the  trial  judge  refused  to  permit  the  counsel  for  the 
defendant  to  subject  the  persons  called  as  jurors  to  any 
examination  whatever,  saying:  "Except  you  examine 
the  jurors  for  cause  through  the  mouth  of  the  court  you 
cannot  examine  them  at  all."  The  case  cited  is  not  in 
point 

Another  case  is  Lavin  v.  People,  69  111.  303.  Counsel 
for  the  defendant  in  that  case  asked  the  persons  called 
as  jurors  on  their  voir  dire  whether  they  were  members 
of  a  temperance  society  or  connected  with  any  society  or 
league  organized  for  the  purpose  of  carrying  on  prose- 
cutions under  the  temperance  laws  of  the  state.  The 
defendant  was  about  to  be  put  on  trial  under  an  indict- 
ment charging  him  with  selling  intoxicating  liquors  con- 
trary to  the  statutes  of  the  state,  and  the  supreme  court 
held,  and  we  think  properly,  that  the  district  court  erred 
in  refusing  to  permit  the  question  asked  to  be  answered. 

Another  case  cited  is  Pearcy  v.  Michigan  Mutual  Life 
Ins.  Co.y  12  N.  E.  Rep.  [Ind.]  98.  This  was  a  suit  upon 
a  life  insurance  policy,  and  one  of  the  persons  called  as 
a  juror  was  asked  on  his  voir  dire  whether  he  held  a  policy 
issued  by  the  defendant  company,  and  answered  "No." 
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It  afterwards  turned  out  that  the  juror  had  insured  his 
life  in  the  defendant  company  for  the  benefit  of  his  wife, 
and  the  court  held  that  the  defeated  party  by  reason 
of  this  false  answer  of  the  juror  was  entitled  to  a  new 
trial. 

Another  case  cited  is  People  v.  Whcvlcr,  55  N.  W.  Rep. 
[Mich.]  371.  In  this  case  the  people  prosecuted  Wheeler 
for  kei^piu}^  a  saloon  open  on  Sunday,  and  a  juror  testified 
on  his  coir  dux  that  he  had  always  been  "down  on  liquor 
selling,''  and  that  when  sitting  as  a  juror  in  a  case  where 
a  liquor  seller  was  interested  as  a  defendant  or  a  witness 
he  had  a  prejudice  against  such  person.  Wheeler  then 
challenged  this  juror  for  cause.  The  trial  court  over- 
ruled the  challenge  and  the  supreme  court  reversed  the 
judgment  for  that  reason. 

We  are  unable  to  see  that  these  cases  are  authority  for 
the  contention  of  tlie  plaintiff  here.  In  this  case  was 
involv(»(l,  neither  directly  nor  indirectly,  any  religious 
or  secret  society,  and  we  are  unable  to  understand  what 
useful  or  just  purpose  of  the  plaintiff  could  have  been 
subserved  by  permitting  the  jurors  to  state  whether  or 
not  they  were  members  of  a  cliurch  organization  or  a 
secret  society.  It  is  true  that  a  litigant  has  the  right  to 
examine  a  person  called  as  a  juror  for  the  purpose  of 
ascertaining  whether  or  not  there  exists  grounds  for 
challenging  such  person  for  cause.  But  what  questions 
may  be  asked  such  a  person,  or  what  range  or  scope  such 
an  examination  may  take,  is  a  matter  committed  to  the 
sound  discretion  of  the  trial  judge.  No  rule  can  be  laid 
dow^n  that  would  be  a  safe  guide  in  all  cases;  and  the 
scope  of  such  an  examination,  and  the  pertinency  of  the 
questions  i)r()pounded,  are  to  be  determined  from  the 
nature  of  the  case  on  trial.  {liasyc  v.  titate,  45  Neb.  261.) 
We  must  not  be  understood  as  holding  that  in  no  case 
is  it  proper  to  ask  a  juror  on  his  voir  dire  whether  he 
belongs  to  a  church  organization  or  a  secret  society.  All 
we  decide  here  is  that  the  district  court  did  not  abuse 
its  discretion  in  this  case  in  refusing  to  permit  the  per- 
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sons  called  as  jurors  to  state  whether  they  belonged  to 
any  secret  society  or  church  organization. 

4.  Another  assignment  of  error  argued  relates  to  the 
action  of  the  district  court  in  overruling  a  challenge  for 
cause  submitted  by  the  plaintiff  to  one  Fuller  who  was 
called  and  examined  as  a  juror,  the  contention  of  the 
plaintiff  being  that  Fuller's  examination  disclosed  that 
he  was  biased  or  prejudiced  in  favor  of  the  defendants. 
Fuller  stated  that  he  was  a  married  man  having  a  wife 
and  one  child;  that  he  was  then,  and  had  been  for  ten 
years,  residing  on  a  farm  in  Seward  county;  that  he  was 
acquainted  with  the  defendants,  but  not  with  the  plain- 
tiff; that  he  was  not  present  at  the  former  trial  of  this 
case;  that  he  had  heard  something  about  the  case  from 
parties  who  were  present  at  the  former  trial;  that  these 
parties  pretended  to  relate  the  facts  to  some  extent;  that 
from  what  he  had  heard  he  had  not  formed  or  exi)ressed 
any  opinion  as  to  the  merits  of  the  case;  that  the  facts 
related  to  him  made  no  impression  upon  his  mind,  and 
would  nat  influence  his  verdict  in  the  present  trial ;  that 
one  of  the  defendants  had  been  his  family  physician  be- 
fore his,  Fuller's,  marriage.  The  other  had  been  his 
physician  since  he  was  married,  but  neither  of  the  de- 
fendants was  his  physician  at  this  time.  He  was  then 
asked  by  plaintiff's  counsel  this  question : 

Would  the  fact  that  Dr.  Reynolds  has  been  your  family 
physician, 'and  Dr.  Potter  since  you  were  married,  have 
any  effect  upon  you,  if  you  sit  as  a  juror  in  this  case? 

A.  It  might. 

Q.  If,  after  you  had  all  the  evidence,  the  fact  of  your 
acquaintanceship  with  them  might  be  overcome  by  the 
same,  might  it  not? 

A.  It  plight;  yes. 

The  plaiutiflTs  counsel  then  challenged  the  juror  for 
cause.  The  challenge  was  resisted  by  the  defendants 
and  their  counsel  propounded  to  him  the  following  ques- 
tions: 


40  NEBRASKA  REPORTS.  [Vol.  53 


Van  Skike  v.  Potter. 


Q.  Notwithstanding  this  st<iteinent  that  you  have 
heard,  you  have  formed  or  expressed  no  opinion? 

A.  I  have  expressed  no  opinion. 

Q.  Formed  no  opinion? 

A.  I  don't  think  I  have  formed  any  opinion. 

Q.  Have  you  any  opinion  now  as  to  the  rights  of  the 
parties? 

A.  No;  I  have  not. 

Q.  Have  you  any  bias  or  prejudice  for  or  against  either 
of  the  parties? 

A.  No;  I  have  not. 

Q.  Notwithstanding  your  acquaintance  with  the  de- 
fendants in  this  action,  can  you  render  a  fair  and  im- 
partial verdict  upon  the  evidence  (the  testimony)  of  the 
court? 

A.  I  believe  I  could. 

Q.  And  the  fact  that  you  are  acquainted  with  Drs. 
Reynolds  &  Potter  and  that  you  have  employed  them 
in  your  family,  would  not  interfere  with  your  rendering 
a  fair  and  impartial  verdict  on  the  evidence,  would  it? 

A.  Well,  I  don't  hardly  believe  it  would.  I  believe  I 
said  once  that  it  might,  but  I  don't  believe  it  would. 

At  this  point  the  court  took  the  juror  in  hand  and  the 
following  occurred : 

Q.  You  say  they  are  your  family  physicians  at  this 
time? 

A.  They  are  not. 

Q.  How  long  since  either  of  them  was  employed  by 
you? 

A.  About  eighteen  months. 

Q.  Have  they  or  either  of  them  been  employed  fre- 
quently by  you  in  your  family? 

A.  Up  to  that  time  all  the  medical  assistance  we 
needed. 

Q.  Your  relations  w^ere  very  friendly  with  them? 

A.  Yes,  sir. 

Q.  Well,  now,  what  do  you  say?  Would  the  fact  that 
they  have  been  your  family  physicians, — would  that  fact 
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of  your  relations  with  them, — have  any  influence  on  your 
verdict  in  this  case? 

A.  I  believe  not. 

And  thereupon  the  court  overruled  the  challenge.  We 
do  not  think  the  examination  of  this  juror  disclosed  that 
he  was  biased  or  prejudiced  either  against  the  plaintiff 
or  in  favor  of  the  defendants,  and  therefore  we  think  the 
court  did  not  err  in  overruling  the  challenge. 

5.  On  the  trial  the  plaintiff  offered  in  evidence  ex- 
tracts from  certain  standard  text-bdoks  on  surgery. 
These  offers  of  evidence  the  district  court  excluded,  and 
this  ruling  is  the  next  assignment  of  error  argued. 
These  text-books  were  offered  "for  the  purpose  of  show- 
ing the  practice  of  reducing  fractures  of  the  patella, — 
simple  transverse  fractures,'' — "and  for  the  purpose  of 
showing  that  the  authors  of  the  books  offered  in  evidence 
condemn  the  practice  of  wiring,  and  that  it  should  never 
be  resorted  to  except  in  cases  where  the  chances  of  life 
are  equal  to  that  of  death,  that  it  is  dangerous,  and  that 
the  results  following  in  the  greater  portion,  and  in  far 
more  than  a  majority  of  the  cases,  have  proved  fatally, 
and  of  very  bad  results."  It  is  to  be  noted  that  these 
text-books  w^ere  offered  for  the  purpose  of  showing  that 
in  the  opinion  of  their  authors  the  wiring  of  a  fractured 
kneecap  was  not  good  surgery.  They  were  not  offered 
for  the  purpose  of  fortifying  an  opinion  which  had  been 
expressed  by  an  expert  upon  the  witness  stand  and  whose 
opinion  was  predicated  upon  the  text-books  offered,  nor 
were  they  offered  for  the  purpose  of  showing  that  they 
contradicted  the  opinion  expressed  by  such  expert.  But 
they  were  offered  as  independent  evidence  to  sustain  the 
plaintiff's  contention  that  the  wiring  of  the  fractured 
kneecap  by  tlie  defendants  was  not  good  surgery  and 
therefore  negligence.  Was  this  evidence  competent? 
We  think  that  the  great  weight  of  authority,  both  Eng- 
lish and  American,  is  to  the  effect  that  text-books  on 
surgery,  though  standard  authority,  are  not  competent, 
independent  evidence. 
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In  Union  P.  R,  Go.  r.  Yatvn,  79  Fed.  Rep.  584,  it  was  dis- 
tinctly held  that  medicnl  books  could  not  be  read  to  the 
jury  as  independent  evidence  of  the  opinions  therein  ex- 
pressed. The  opinion  is  by  Thayer,  circuit  judge,  and, 
like  all  that  eminent  jurist's  opinions,  it  is  an  able  and 
exhaustive  one.  Most,  if  not  all,  the  authorities  on  the 
question  are  cited  and  reviewed;  and  we  cannot  better 
express  our  own  views  on  the  subject  under  considera- 
tion than  to  quote  that  opinion.  The  learned  judge 
said:  "The  authorities,  both' English  and  American,  are 
practically  unanimous  in  holding  that  medical  books, 
even  if  they  are  regarded  as  authoritative,  cannot  be 
read  to  the  jury  as  independent  evidence  of  the  opin- 
ions and  theories  therein  expressed  or  advocated.  One 
objection  to  such  testimony  is  that  it  is  not  delivered 
under  oath;  a  second  objection  is  that  the  opposite  party 
is  thereby  deprived  of  the  benefit  of  a  cross-examination; 
and  a  third  and  perhaps  a  more  important  reason  for 
rejecting  such  testimony  is  that  the  science  of  medicine 
is  not  an  exact  science.  There  are  different  schools  of 
medicine,  the  members  of  which  entertain  widely  differ- 
ent views,  and  it  frequently  happens  that  medical  prac- 
titioners belonging  to  the  same  school  will  disagree  as 
to  the  cause  of  a  particular  disease,  or  as  to  the  nature 
of  an  ailment  with  which  a  patient  is  afflicted,  even  if 
they  do  not  differ  as  to  the  mode  of  treatment.  Besides, 
medical  theories,  unlike  the  truths  of  exact  science,  are 
subject  to  frequent  modification  and  change,  even  if  they 
are  not  altogether  abandoned.  For  these  reasons  it  is 
very  generally  held  that  when,  in  a  judicial  proceeding, 
it  becomes  necessary  to  invoke  the  aid  of  medical  experts 
it  is  safer  to  rely  on  the  testimony  of  competent  wit- 
nesses who  are  produced,  sworn,  and  subjected  to  a 
cross-examination,  than  to  permit  medical  books  or 
pamphlets  to  be  read  to  the  jury."  We  cheerfully  yield 
to  this  case  as  authority.  But  it  is  said  in  this  connec- 
tion that  this  evidence  was  admissible  by  virtue  of  sec- 
tion 342,  Code  of  Civil  Procedure  of  this  state,  which 
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provides  that  "historical  v^^orks,  books  of  science  or  art, 
and  published  maps  or  charts  when  made  by  persons 
indifferent  between  the  parties  are  presumptive  evidence 
of  facts  of  general  notoriety  and  interest."  This  is  the 
exact  language  of  section  1906  of  the  Code  of  Civil  Pro- 
cedure of  the  state  of  California,  and  in  Gallagher  r. 
Market  Street  R.  Co.,  6  Pac.  Rep.  869,  this  provision  of  the 
Code  was  construed,  and  it  was  held  that,  by  the  adop- 
tion of  this  section  of  the  Code,  the  legislature  intended 
to  extend  the  common-law  rule  of  evidence  rather  than 
restrict  it,  but  that  the  extension  was  limited  by  the 
phrase  "facts  of  general  notoriety  and  interest."  The 
court  said:  "What  are  facts  of  general  notoriety  and  in- 
terest? We  think  the  terms  stand  for  facts  of  a  public 
nature,  either  at  home  or  abroad,  not  existing  in  the 
memory  of  men,  as  contradistinguished  from  facts  of  a 
private  nature,  existing  within  the  knowledge  of  living 
men,  and  as  to  which  they  may  be  examined  as  witnesses. 
It  is  of  such  public  facts,  including  historical  facts,  facts 
of  the  exact  sciences,  and  of  literature  or  art,  when  rel- 
evant to  a  cause,  that,  under  the  provisions  of  the  Code, 
proof  may  be  made  by  the  production  of  books  of  stand- 
ard authority.  ♦  ♦  ♦  But  medicine  is  not  considered 
as  one  of  the  exact  sciences.  It  is  of  that  character  of 
inductive  sciences  which  are  based  on  data  which  each 
successive  year  may  correct  and  expand  so  that  what  is 
considered  a  sound  induction  last  year  may  be  considered 
an  unsound  one  this  year,  and  the  very  book  which  evi- 
dences the  induction,  if  it  does  not  become  obsolete,  may 
be  altered  in  material  features  from  edition  to  edition,  so 
that  we  cannot  tell,  in  citing  from  even  a  living  author, 
whether  what  we  read  is  not  something  that  this  very 
author  now  rejects."  We  conclude,  therefore,  that  text- 
books on  surgery,  though  of  standard  authority,  are  not 
competent  evidence  except  as  to  matters  of  general 
notoriety  or  interest  within  the  meaning  of  said  section 
342  of  our  Code. 

6.  A  final  assignment  of  error  argued  relates  to  the 
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action  of  the  district  court  in  giving  and  refusing  to  give 
certain  instructions.  The  charge  of  the  court  is  quite 
lengthy,  and  it  seems  to  have  been  prepared  with  great 
care,  and  correctly  laid  down  the  law  applicable  to  the 
facts  in  evidence  in  the  case  on  trial.  It  would  subserve 
no  useful  purpose  to  set  out  the  instructions  about  which 
complaint  is  made;  and  it  must  suffice  to  say  that  after 
a  careful  examination  of  the  record  we  are  of  opinion 
that  no  error,  of  which  the  plaintiff  has  a  right  to  com- 
plain, was  committed  by  the  district  court  either  in  giv- 
ing or  refusing  to  give  instructions.     The  judgment  of 

the  district  court  must  be  and  is 

Affikmbd. 
NORVAL,  J.,  not  sitting. 


Bankers  Life  Insurance  Company,  appellant,  v.  A.  M. 
Bobbins,  Executor,  appellee,  et  al.* 

'53~44l  Filed  December  9, 1897.    No.  7628. 

66    234| 

®  ,jj|i  1.  Life  Insurance:  Action  on  Policy:  Venue.    A  cause  of  action,  or 
some  part  thereof,  on  a  Ufe  insurance  poUcy  arises,  within  the 

meaning  of  section  55  of  the  Code  of  Civil  Procedure,  in  the  county 

where  the  insured  died. 


2.  : :  .    A  life  insurance  company  created  under  the 

laws  of  this  state  is  situated,  within  the  meaning  of  section  55  of 
the  Code  of  Civil  Procedure,  in  any  county  of  the  state  in  which  it 
maintains  an  agent  or  servant  engaged  in  transacting  the  business 
for  which  it  exists. 

3.  Principal  and  Agent:  Evidence  op  Relation.    Whether  the  rela- 

tion of  principal  and  agent  exists  between  two  parties  is  generally 
a  question  of  fact,  and,  while  it  is  not  necessary  to  prove  an  express 
contract  between  the  parties  to  establish  such  relation,  either  that 
must  be  done,  or  the  eonduct  of  the  parties  must  be  such  that  the 
relation  may  be  inferred  therefrom. 

4.  :  :  Insurance  Companies.  Section  8,  chapter  16,  Com- 
piled Statutes,  declares  what  conduct  on  the  part  of  a  person  shall 
be  conclusive  evidence  of  the  fact  that  he  is  an  agent  of  a  foreign 
insurance  company.  The  section  has  no  application  to  an  agent  of 
an  insurance  company  created  under  the  laws  of  this  state. 

♦Rehearing  allowed. 
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6. :  :  .    The  fact  that  a  bank  collects  and  remits  to 

a  domestic  Insurance  company  premiums  due  from  its  policy- 
holders, but  transacts,  and  is  authorized  to  transact,  no  other  busi- 
ness for  the  insurance  company,  is  not  evidence  which  will,  of 
itself,  sustain  a  finding  that  such  bank  is  the  agent  of  such  insur- 
ance company  within  the  meaning  of  section  74  of  the  Code  of 
Civil  Procedure. 

6.  Void   Judgment:   Injunction:    Pleading   and   Proof.     A   party 

against  whom  a  judgment  has  been  rendered  by  default,  which 
Judgment  is  void  for  want  of  jurisdiction  over  the  i>erson  of  the 
defendant,  is  not  entitled  to  an  injunction  to  restrain  the  enforce- 
ment of  such  judgment  unless  he  makes  it  appear,  both  from  his 
pleadings  and  proof,  (1)  that  he  has  a  meritorious  defense  to  the 
cause  of  action  on  which  the  judgment  is  based;  (2)  that  he  has  no 
adequate  remedy  at  law;  and  (3)  that  his  plight  is  in  nowise  at- 
tributable to  his  own  neglect.     . 

7.  Adequate  Bemedy  at  Law.    An  adequate  remedy  at  law  within  said 

rule  is  one  that  is  as  practical  and  efficient  to  the  ends  of  justice 
and  its  prompt  administration  as  the  remedy  in  equity. 

8. .    The  remedies  at  law  available  to  the  appellant,  the  adequacy 

of  such  remedies,  and  whether  the  plight  of  appellant  was  due  to 
his  own  negligence,  discussed  in  the  opinion. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Strode,  J.    Reversed. 

See  opinion  for  statement  of  the  case. 

John  H.  Ames  and  E.  F.  Pettis^  for  appellant: 

Service  of  summons  in  Valley  county  was  not  made 
upon  any  agent  of  the  insurance  company.  There  is  no 
evidence  that  the  company  ever  had  an  agent  in  that 
county,  but  the  contrary  is  alBfirmatively  shown.  The 
judgment  in  the  district  court  of  Valley  county  is  void. 
(Enewold  v,  Olsen^  39  Neb.  59;  Chamhers  v.  Bridge  Mann- 
factory,  16  Kan.  270;  Carntliers  v.  Hartsfield,  3  Yerg. 
[Tenn.]  366;  Ridgeicajf  v.  Bank  of  Tennessee,  11  Humph. 
[Tenn.]  523;  Bond  v.  ivilson,  8  Kan.  228;  StarJcweathcr  r. 
Morgan.  15  Kan.  274;  (11a ss  r.  i^mith,  66  Tex.  548;  Rickets 
V.  liitclwns,  34  Tnd.  348;   Dohson  v,  Pearce,  12  N.  Y.  15().) 

Ilelief  should  be  granted  when  a  judgment  is  shown 
to  be  void.     (Blakeslce  i\  Murphy,  44  Conn.  188;   Brickley 


46  NEBRASKA  REPORTS.  [Vol.  53 


Bankers  Life  Ins.  Co.  t.  Bobbins. 


V.  Ecilhrnner,  7  Ind.  488;  Grass  v.  Hess,  37  Ind.  193;  Ch<im- 
bers  V.  Hodges,  23  Tex.  110;  Cooke  v.  Bm^nham,  32  Tex.  129; 
Glass  r.  Smith,  66  Tex.  548;  Collins  v.  Fraiser,  27  Ind.  477; 
McXiell  V.  Edie,  24  Kan.  108.) 

Appellant  in  this  action  pleaded  a  sufficient  defense  to 
the  alleged  cause  of  action  in  which  the  void  judgment 
was  rendered.  The  fact  that  assured,  in  violation  of  the 
policy,  concealed  the  danger  to  which  he  was  exposed, 
was  sufficient  to  avoid  the  contract  of  insurance. 
{North  American  Fire  Ins.  Co.  v.  Throop,  22  Mich.  146; 
Xcw  York  Bowery  Fire  Ins.  Co.  t\  New  York  Fire  Ins.  Co.  of 
the  City  of  New  York,  17  Wend.  [N.  Y.]  359;  Hartman  v. 
Keystone  Ins.  Co.,  21  Pa.  St.  466;  Swift  v.  MassachuMtts 
Mutual  Life  Ins.  Co.,  63  N.  Y.  186;  Commonwealth  Tns.  Co. 
V.  Monninger,  18  Ind.  352;  Goddard  i\  Monitor  Mutual  Fire 
Ins.  Co.,  108  Mass.  56;  Kclscy  v.  Universal  Life  Ins.  Co.,  35 
Conn.  225;  Ring  v.  Phoanix  Assurance  Co.,  145  Mass.  426; 
Jennings  v.  Chenango  County  Mutual  Ins.  Co.,  2  Uenio  [N. 
Y.]  75;  Brady  v.  United  Ufe  Ins.  Ass'n,  60  Fed.  Rep.  727; 
McFarland  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  46  Minn.  519; 
Singleton  v.  St.  Louis  Mutual  Ins.  Co.,  66  Mo.  63;  Smith  v. 
National  Benefit  Society,  123  N.  Y.  85;  IJwight  v.  Genminin 
Ufe  Ins.  Co.,  103  N.  Y.  341.) 

A.  M.  Rohbins  and  Reese  &  Gilkeson,  contra: 

The  original  action  w^as  pr()i)erly  brought  in  Valley 
county,  and  that  was  the  proper  place  to  bring  the  action. 
(Code  of  Civil  Procedure  soc.  55;  Union  Central  TAfe  Ins. 
Co.  V.  Pyers,  36  O.  St.  544;  Bniil  v.  Northwestern  Mutual 
Relief  Ass'n,  39  N.  W.  Eep.  [Wis.]  529;  Insurance  Co.  of 
North  America  v.  McIAmans,  28  Neb.  657;  Harvey  v.  Park- 
ersburgh  Ins.  Co.,  1€  S.  E.  Rep.  [W.  Va.]  580.) 

There  was  proper  service  in  Valley  county  upon  agents 
of  the  company.  (Compiled  Statutes,  ch.  16,  sec.  8;  State 
V,  United  States  Mutual  Accident  Ass'n,  31  N.  W.  Rep. 
[Wis.]  229;  Southirestcrn  Mutual  Benefit  As.s'n  v.  Surnson, 
30  Pac.  Rep.  [Kan.]  405;   ]'oorhees  v.  Peoplv^s  Mutual  Ben- 
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ifi  Society,  48  N.  W.  Rep.  [Mich.]  1087;  Paciiic  Mutml 
Life  Ins.  Co.  v.  Williams,  15  S.  W.  Rep.  [Tex.]  478;  Sotith- 
€711  Ins.  Go.  V.  Woherton  Hardware  Co.,  19  S.  W.  Rep. 
[Tex.]  615;  Reyer  v.  Odd  Fellows'  Fraternal  Acci^Jent  Ass% 
32  N.  E.  Rep.  [Mass.]  469;  Gibson  t\  Manufavtnrers'  Fire 
(t  Marine  Ins.  Co.,  10  N.  E.  Rep.  [Mass.]  730;  St.  Louis  db 
a.  F.  R.  Go.  V.  Deford,  16  Pac.  Rep.  [Kan.]  442;  State  v. 
Northwestern  Endmcment  d  Legacy  Ass%  22  N.  W.  Rep. 
[Wis.]  135;  State  v.  Farmer,  5  N.  W.  Rep.  [Wis.]  892; 
State  V.  Farmers  d  Mechanics  Mutual  Benevolent  Ass^n,  18 
Neb.,  276.) 

The  petition  for  injunction  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  but  does  show  that 
appellant  had  an  adequate  remedy  at  law.  {Hurlhurt  v. 
Palmer,  39  Neb.  158;  Anheusef^-Busch  Brewing  Assort  i\ 
Peterson,  41  Neb.  897;  Marine  Ins.  Go.  v.  Hodgson,  7  Cranoh 
[U.  S.]  332;  Mastick  v.  Thorp,  29  Cal.  447;  Englehrecht  v. 
Shade,  47  Cal.  627;  Hopkins  v.  Keller,  16  Neb.  571;  1  High, 
Injunction  sees.  29,  125,  129,  131;  Patterson  v.  Hill,  16 
N.  W.  Rep.  [la.]  599;  Horn  v.  Queen,  4  Neb.  108;  Pope  v. 
Hooper,  6  Neb.  178;  Kittle  v.  Wilson,  7  Neb.  76;  Pilger  v. 
Torrence,  42  Neb.  903;  Paul  v.  Davidson,  43  Neb.  505; 
Massachusetts  Benefit  Life  Ass^n  v.  Lohmiller,  74  Fed.  Rep. 
23;  Woodward  v.  Pike,  43  Neb.  777;  Langlvy  v.  Ashe,  38 
Neb.  53;  Norwegian  Plow  Co.  v.  Bollman,  47  Neb.  ltS6; 
San  Antonio  d  A.  P.  R.  Co.  v.  Cockvill,  10  S.  W.  Rep.  [Tex.] 
702.) 

Receipt  and  retention  of  premiums  after  loss  consti- 
tute a  waiver  of  forfeiture  of  the  policy.  An  insurer 
cannot  hold  the  fruits  of  a  fraudulent  transaction  and 
at  the  same  time  plead  the  fraud  of  insured.  (Rice  v. 
New  England  Mutual  Aid  Society,  146  Muss.  248;  McOurk 
V.  Metropolitan  Life  Ins.  (V>.,  56  Conn.  528;  Billings  v. 
German  Ins.  Co.,  34  Neb.  502;  Farmers  Union  Mutual  Ins. 
Co.  V.  Wilder,  35  Neb.  573;  Zell  v.  Herman  Farmers  Mutual 
Ins.  Co.,  44  N.  W.  Rep.  [Wis.]  829;  Smith  r.  St.  Paul  Fire 
d  Marine  Ins.  Co.,  13  N.  W.  Rep.  [Dak.]  355.) 

There  was  no  competent  evidence  that  statements  in 
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assured's  application  for  insurance  were  untrue,  or  that 
the  risk  was  hazardous.  (Fraternal  Mutual  Life  Iiis,  Co. 
V.  Applegate,  7  O.  St.  297;  Washington  Life  Ins,  Co.  v. 
Haney,  10  Kan.  403;  Rawls  v.  American  Life  Ins,  Co.,  36 
Barb.  [N.  Y.]  357;  John  Hancock  Mutual  Life  Ins.  Co.  v. 
Daly,  65  Ind.  6.) 

Ragan,  0. 

The  Bankers  Life  insurance  Company  is  a  corporation 
created  and  subsisting  under  and  by  virtue  of  the  laws 
of  this,  state,  having  its  domicile  and  principal  place  of 
transacting  its  business  in  the  city  of  Lincoln,  in  Lan- 
caster county.  In  October,  1891,  it  insured  the  life  of 
John  C.  Morrow  in  the  sum  of  |5,000,  payable  on  his 
death  to  his  wife,  Anna  B.  Morrow.  Morrow  at  this  time 
was  a  resident  of  Valley  county,  Nebraska,  in  which 
county  he  subsequently  died.  In  the  district  court  of 
said  county  Mrs.  Morrow  brought  suit  on  said  insurance 
policy  against  the  insurance  company,  and  a  summons 
was  issued  for  the  insurance  company  and  delivered  to 
the  sheriff  of  said  county  for  service.  This  summons 
said  sheriff  duly  returned,  reciting  that  he  had  served 
it  upon  the  insurance  company  in  said  Valley  county  by 
delivering  a  true  copy  thereof  to  one  J.  L.  McDonough, 
the  agent  of  said  insurance  company  in  said  county,  and 
that  he  had  served  it  upon  the  insurance  company  in 
said  Valley  county  by  delivering  a  true  copy  of  said 
summons  to  J.  A.  Patton,  the  cashier  of  the  Ord  State 
Bank,  situate  in  said  county,  the  chief  officer  of  said  bank 
not  being  found  in  the  county,  and  said  bank  being  then 
and  there  the  agent  of  said  insurance  company.  The 
insurance  company  made  no  appearance  wiiatever  to 
this  action.  In  November,  1892,  the  district  court  of 
said  Valley  county  rendered  a  judgment  by  default  in 
favor  of  Mrs.  Morrow,  and  against  the  insurance  com- 
pany, on  said  insurance  policy.  Subsequently  Mrs.  Mor- 
row died  testate,  and  A.  h.  llobbins  was  a])pointed  her 
executor;    antl,  subsequent  to  this,  Kobbius  caused  an 
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execution  to  be  issued  on  said  judgment  and  placed  in 
the  hands  of  the  sheriff  of  Lancaster  county,  and  the 
insurance  company  thereupon  instituted  in  the  district 
court  of  said  Lancaster  county  this  action  against  the 
sheriff  of  said  county  and  Robbins,  the  executor,  to  en- 
join the  collection  of  said  execution  and  the  enforcement 
of  said  judgment  on  the  ground  that  the  district  court  of 
Valley  county  had  no  jurisdiction  over  the  person  of  the 
insurance  company  and  that  the  judgment  was  therefore 
absolutely  void.  The  trial  in  the  district  court  of  Lan- 
caster county  resulted  in  a  dismissal  of  the  insurance 
company's  action  and  it  appeals. 

1.  Since  the  insured  died  in  Valley  county  the  cause 
of  action  upon  the  insurance  policy,  or  some  part  thereof 
at  least,  arose  in  that  county  within  the  meaning  of  sec- 
tion 55  of  the  Code  of  Civil  Procedure.  {Unioji  Central 
Life  Ins.  Co.  v.  Pyers,  36  O.  St.  544;  Bruil  v.  Northwestern 
Mutual  Relief  Ass'n,  39  N.  W.  Rep.  [Wis.]  529.)  And 
since  the  insurance  company  was  a  corporation  created 
by  the  laws  of  this  state,  if  it  was  situate  in  said  Valley 
county  within  the  meaning  of  said  section  55  of  the  Code 
of  Civil  Procedure,  then  the  action  of  Mrs.  Morrow  on 
the  insurance  policy  was  properly  brought  in  Valley 
county,  and  the  insurance  company  was  situate  in  Valley 
county  within  the  meaning  of  said  section  55  of  the  Code 
of  Civil  Procedure,  if,  at  that  time,  it  had  and  maintained 
in  said  county  a  place  of  business  and  an  agent  or  servant 
engaged  in  conducting  and  carrying  on  the  business  for 
which  it  existed.  {Fremont  Butter  &  Egg  Co.  v.  Snyder^ 
39  Neb.  632.)  And  if  McDonough,  or  the  State  Bank  of 
Ord  upon  whom  the  summons  was  served,  or  either  of 
them,  was  then  and  there  the  agent  or  servant  of  the 
insurance  company  in  and  for  said  Valley  county,  en- 
gaged in,  and  conducting  and  carrying  on,  the  business 
of  the  insurance  company,  the  summons  was  properly 
served  upon  such  agent  or  agents,  the  court  had  jurisdic- 
tion of  the  insurance  company,  and  its  judgment  was  not 
void. 
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2.  The  evidence  in  the  record  shows  without  dispute 
that  at  the  time  this  summons  was  served  upon  McDon- 
ough  he  was  not,  and  had  never  been,  the  agent  of  the 
insurance  company.  He  had  never  taken  an  insurance 
application  for  it,  nor  had  he  ever  claimed  to  be  the  insur- 
ance company's  agent.  At  the  time  Morrow's  policy  of 
insurance  was  applied  for  an  agent  of  the  insurance 
company  was  in  Valley  county  and  McDonough  intro- 
duced this  agent  to  a  number  of  persons  in  that  county, 
and  the  insurance  company  desired  McDonough  to  act 
as  its  agent  in  that  county,  but  he  never  agreed  to  so  act, 
and  he  was  never  appointed  by  the  company,  nor  did  he 
ever  do  anything  for  it  from  which  his  agency  could  pos- 
sibly be  inferred.  Whether  the  relation  of  principal  and 
agent  exists  between  two  parties  is  generally  a  question 
of  fact;  and  while  it  is  not  necessary  to  prove  an  express 
contract  between  the  parties  to  establish  such  relation, 
either  that  must  be  done,  or  the  conduct  of  the  parties 
must  be  such  that  such  relation  may  be  inferred  there- 
from. Here  the  record  discloses  affirmatively  that  no 
express  contract  existed  between  these  parties  that 
would  create  such  a  relation,  and  there  is  a  total  want  of 
evidence  from  which  such  a  relation  might  be  inferred. 
The  district  court  of  Valley  county  then  obtained  no 
jurisdiction  over  the  insurance  company  by  the  service 
of  this  summons  upon  McDonough. 

3.  This  brings  us  to  the  contention  of  the  appellee  that 
the  Ord  State  Bank  was  the  agent  of  the  insurance  (com- 
pany. At  all  times  after  Morrow's  insurance  policy  was 
issued  the  insurance  company  would  transmit  to  the  Ord 
State  Bank  the  calls  or  assessments  for  the  premiums 
due  from  its  policy  holders  living  in  Valley  county,  at 
the  same  time  notifying  the  policy-holder  that  he  could 
pay  his  premium,  or  call,  to  the  Ord  State  Bank,  and  that 
that  institution  would  give  him  a  receipt  for  such  call  or 
premium.  The  insurance  company,  when  transmitting 
these  calls  for  premiums  to  the  bank,  would  forward  to 
it  receipts  for  the  policy-holder  for  the  premium,  instruct- 
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ing  the  bank  that  when  the  premium  was  paid,  and  it 
delivered  the  receipts,  to  countersign  the  same.  Nu- 
merous policy-holders — among  them  Morrow  himself — 
paid  their  premiums  to  this  bank  under  this  arrange- 
ment between  it  and  the  insurance  company,  and  the 
bank  accounted  to  the  insurance  company  for  the  pre- 
miums thus  received.  This  is  the  only  business  or 
service  performed  by  the  bank  for  the  insurance  com- 
pany; and  the  contention  of  the  appellee  is  that  the  con- 
duct of  the  insurance  company  and  the  bank  in  the  matter 
of  the  collection  and  remittance  of  these  premiums  is 
evidence  which  establishes  that  the  relation  of  principal 
and  agent  existed  between  them,  and  that  the  bank  was 
an  agent  of  the  insurance  company  upon  whom  service 
of  summons  might  be  had,  within  the  meaning  of  the 
statutes  of  this  state.  In  support  of  its  contention  that 
the  bank  was  such  agent  of  the  insurance  company  the 
appellee  contends  that  inasmuch  as  the  bank  was  collect-, 
ing  and  remitting  the  premiums  on  calls  which  the  insur- 
ance company  forwarded  its  policy-holders,  section  8, 
chapter  16,  Compiled  Statutes,  made  the  bank  an  agent* 
of  the  insurance  company  upon  whom  service  of  sum- 
mons might  be  had.  This  chapter  16,  Compiled  Statutes, 
is  entitled  "Corporations,"  and  the  first  14  sections  of  it 
deal  with  insurance  companies.  The  first  section  pro- 
vides that  every  insurance  company  incoi-porated  under 
the  laws  of  this  state  shall  make  specific  statements  to 
the  auditor  of  public  accounts,  which  statements  shall 
contain  a  list  of  its  assets  and  liabilities,  the  names  of 
its  officers  and  agents,  and  their  place  of  residence,  etc. 
The  second  section  makes  it  the  duty  of  such  an  insurance 
company  to  make  these  statements  to  the  auditor  semi- 
annually and  prescribes  what  the  statements  shall  con- 
tain. The  third  section  denounces  a  penalty  against  the 
president  and  secretary  of  any  such  an  insurance  com- 
pany that  shall  fail  to  comply  with  the  act.  The  fifth 
section  of  the  act  provides  that  no  agent  of  any  insurance 
company  created  under  the  laws  of  any  other  state  or  ter- 
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ritory  shall  take  any  risk  or  transact  any  business  of  in- 
surance in  the  state  without  first  procuring  a  certificate 
of  authority  from  the  auditor  of  public  accounts,  and  be- 
fore he  shall  be  entitled  to  such  a  certificate  such  an 
agent  shall  furnish  the  auditor  with  a  statement  under 
oath,  signed  by  the  president  or  secretary  of  the  foreign 
insurance  company,  showing  certain  things  enumerated 
in  the  section.     Section  6  of  the  act  provides,  in  sub- 
stance, that  no  agent  of  any  insurance  company  created 
under  the  laws  of  any  foreign  government  other  than  one 
of  the  states  of  the  nation  shall  transact  any  business  in 
this  state  without  first  procuring  a  certificate  of  authority 
therefor  from  the  auditor  of  the  state,  and  then  the  sec- 
tion prescribes  what  such  an  agent  shall  do  in  order  to 
obtain  such  a  certificate.     Section  7  of  the  act  provides 
for  an  annual  renewal  of  the  statements  required  to  be 
made  to  the  auditor.     Section  8  of  the  act  relied  upon  by 
appellee  provides  that:  "Any  person  or  firm  in  this  state 
who  shall  receive  or  receipt  for  any  money  on  account 
pf  or  for  any  contract  of  insurance  made  by  him  or  them 
*     *     *    or  who  shall  receive  or  receipt  for  money  from 
other  persons  to  be  transmitted  to  any  such  company  or 
individual  aforesaid,  for  a  policy  or  policies  of  insurance 
or  any  renewal  thereof,     *     *     *    or  who  shall  in  any- 
wise directly  or  indirectly  make  or  cause  to  be  made  any 
contract  or  contracts  of  insurance  for  or  on  account  of 
such  company  aforesaid,  shall  be  deemed  to  all  intents 
and  purposes  an  agent  or  agents  of  such  company  and 
shall  be  subject  and  liable  to  all  the  provisions  of  this 
chapter."    Section  10  of  said  act  denounces  a  penalty  of 
a  fine  of  |1,000,  or  imprisonment  in  the  county  jail  for 
thirty  days,  or  both,  for  violation  of  the  act.     Now  it  is 
quite  evident  that  this  section  8  simply  declares  what 
conduct  on  the  part  of  a  person  shall  be  evidence  of  the 
fact  that  he  is  an  agent  of  a  foreign  insurance  company. 
The  section  was  designed  to  aid  the  state  in  prosecuting 
agents  of  foreign  insurance  companies  for  transacting 
the  business  of  insurance  in  this  state  without  first  hav- 
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ing  procured  from  the  auditor  of  this  state  a  certificate 
of  authority  therefor.  It  was  never  designed  nor  in- 
tended by  the  legislature  by  this  section  that  it  should 
apply  to  an  agent  of  an  insurance  company  created  under 
the  laws  of  this  state.  We  conclude,  therefore,  that  if 
the  fact  that  a  bank  collects  and  remits  to  a  domestic 
insurance  company  premiums  due  from  its  policy-holders 
is,  of  itself  and  alone,  evidence  which  would  sustain  a 
finding  that  the  relation  of  principal  and  agent  exists 
between  the  parties  in  such  sense  that  such  an  insurance 
company  might  be  properly  served  with  summons  by 
leaving  a  copy  of  summons  with  such  agent,  this  result 
does  not  flow  from,  or  depend  in  any  manner  upon,  said 
section  8. 

Counsel  for  the  appellee  have  cited  us  to  numerous 
eases  which  they  claim  hold  that  this  said  section  8,  or 
statutes  in  all  respects  similar,  apply  alike  to  persons 
or  banks  acting  for  foreign  and  domestic  insurance  com- 
panies. It  is  not  necessary  to  review  these  authorities. 
Not  one  of  them  is  in  point.  They  are  all  cases  in  which 
some  person  or  some  bank  had  received  or  collected  and 
remitted  premiums  due  a  foreign  insurance  company 
from  its  policy-holder;  and  the  court  simply  held,  in 
accordance  with  the  plain  provisions  of  the  statute,  that 
the  receiving  and  receipting  for  the  premium  by  the  bank 
or  person,  and  transmitting  the  money  received  to  the 
insurance  company,  made  such  bank  or  person  an  agent 
of  such  foreign  insurance  company  upon  whom  a  service 
of  summons  might  properly  be  had.  Among  the  cases 
cited  is  Southtoestern  Mutual  Benefit  Ass^n  v.  Swenson,  30 
Pac.  Rep.  [Kan.]  405. 

4.  A  furfher  contention  of  the  appellee  in  support  of 
ihe  validity  of  the  judgment  of  the  district  court  of  Val- 
ley county  is  that,  independently  of  said  section  8,  chap- 
ter 16,  the  Ord  State  Bank  was  an  agent  of  the  insurance 
company  within  the  meaning  of  section  74,  Code  of  Civil 
Procedure.  This  section  is  as  follows:  "When  the  de- 
fendant is  an  incorporated  insurance  company,  and  an 
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action  is  brought  in  a  county  in  which  there  is  an  a;;ency 
thereof,  the  service  may  be  upon  the  chief  officer  of  such 
ngency."  The  argument  is  that  the  conduct  of  the  bank 
in  receivinj;,  receipting  for,  and  transmitting  the  pre- 
miums due  tlie  insurance  company  from  its  policy- 
hohlers,  with  tlie  knowledge  and  consent  of  tlie  insurance 
company,  made  the  bank  the  agent  of  the  insurance  com- 
pany within  the  meaning.of  said  section  74.  We  cannot 
agree  to  tliis  contention.  It  is  true  that  the  bank,  in 
doing  what  it  did,  was  acting  as  the  agent  of  the  insur- 
ance company,  but  it  was  a  special  agent  for  a  special 
purpose.  It  was  not  transacting  for  the  insurance  com- 
pany the  business  for  which  the  insurance  company  was 
organized,  to-wit,  the  taking  of  risks,  the  issuance  of 
policies,  or  the  renewal  of  policies.  If  the  insurance 
company  had  sent  a  call  against  the  policy-holder  to  an 
attorney  in  Valley  county  for  collection,  that  attorney, 
wliile  engaged  in  attempting  to  collect  this  call  or  pre- 
mium, would  have  been  an  agent  of  the  insurance  com- 
pany; but  he  would  have  been  a  special  agent,  and  we 
do  not  think  any  one  would  contend  that  the  insurance 
company  might  be  brought  into  the  district  court  of  Val- 
ley county  and  subjected  to  its  jurisdiction  by  a  service 
of  summons  upon  such  an  attorney  as  its  agent.  To  sus- 
tain his  contention  that  the  bank  w^as  an  agent  of  the 
insurance  company,  within  the  meaning  of  said  section 
74  of  the  Code,  or  was  situate  in  said  Valley  county  at 
the  time  of  the  se^rvice  of  the  summons  upon  the  bank 
within  the  meaning  of  section  55  of  the  Code,  appellees 
rely  upon  Fremont  Butter  £  Egg  Co.  v.  Hnyder^  39  Neb.  632. 
But  that  case  is  distinguishable  from  the^  one  at  bar. 
In  the  Butter  &  Egg  Case  the  corporation  was  a  domestic 
ones  with  its  principal  place  of  business  in  Dodge 
county.  It  was  a  trading  corporation  engaged  in  buy- 
ing, packing,  and  shipping  butter  and  eggs.  It  rented 
a  building  and  had  a  place  of  business  in  Saunders 
county.  It  had  a  man  named  Darrah  there  in  its  employ 
who  was  buying  and  shipping  butter  and  eggs  for  it  and 
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drawing  on  it  for  what  lie  paid  out  on  its  behalf.  Snyder 
&  Co.  sued  the  corporation  in  Saunders  county,  and  one 
contention  of  the  corporation  was  that  the  district  court 
of  Saunders  county  had  no  jurisdiction  over  it,  as  it  cauld 
not  be  sued  in  that  county,  its  principal  place  of  business 
being  in  Dodge  county.  But  this  court  said,  construing 
;;ection  55  of  the  Code,  that  it  was  situated  where  it  had 
and*  maintained  a  place  of  business  and  servants,  em- 
ployes, and  agents  engaged  in  conducting  and  carrying 
on  the  business  for  which  it  existed.  If  the  Ord  State 
Bank  at  the  time  it  was  served  with  summons  as  the 
agent  of  the  insurance  company  had  been  engaged  in 
soliciting  insurance  the  case  would  be  an  authority  in 
point.  We  reach  the  conclusion  that  the  Ord  State 
Bank,  at  the  time  of  the  service  upon  it  of  the  summons 
of  the  Valley  county  district  (*ourt,  was  not  the  agent  of 
the  insurance  company;  that  the  district  court  of  Valley 
county,  by  the  service  of  such  summons,  accjuired  no 
jurisdiction  over  the  insurance  company,  and  that  the 
judgment  pronounced  by  it  was  and  is  absolutely  void. 

5.  But  it  does  not  necessarily  follow  be^cause  this  judg- 
ment is  void  for  want  of  jurisdiction  over  the  insurance 
company  that  the  latter  is  entitled  to  an  injunction  to 
restrain  its  enforcement.  Injunction  suits  to  restrain 
the  enforcement  of  judgments  have  been  many  times 
before  the  courts,  as  will  be  seen  from  an  examination  of 
the  following  cases  out  of  the  many  in  the  books:  Hoim 
v.  Queen,  4  Neb.  108;  Scofkld  v.  State  Nat.  Bank,  9  Neb. 
316;  Colby  v.  Brown,  10  Neb.  413;  Young  v.  Morgan,  13 
Neb.  48;  Gould  v.  Jjoughran,  19  Neb.  392;  Johnson  t\  Van 
Cleve,  23  Neb.  559;  Proctor  v.  Pcttitt,  25  Neb.  9G;  Winters 
r.  Means,  25  Neb.  241;  Liningvr  v.  Glenn,  33  Neb.  187; 
Janes  v.  Howell,  37  Neb.  320;  Langley  v.  Ashe,  38  Neb.  53; 
Norwegian  Plow  Co.  v.  Bollman,  47  Neb.  186;  Uendriclison 
V.  Hinckley,  17  How.  [U.  S.]  442;  Knox  County  v.  Harsh- 
man,  133  U.  S.  152;  Massachusetts  Benefit  Life  Ass^n  v.  Loh- 
miller,  74  Fed.  Rep.  23;  Fickes  v.  Tick,  50  Neb.  401;  Losey 
V.  Niedig,  52  Neb.  167.     Without  attempting  to  review 
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all  or  any  of  these  cases  we  think  they  are  authority  for 
the  following  rule:  A  party  against  whom  a  judgment 
has  been  rendered  by  default,  which  judgment  is  void 
for  want  of  jurisdiction  over  the  person  of  the  defend- 
ant, is  not  entitled  to  an  injunction  to  restrain  the  en- 
forcement of  such  judgment  unless  it  appears,  both  from 
his  pleadings  and  proof,  (1)  that  he  has' a  meritorious 
defense  to  the  cause  of  action  on  which  the  judgment  is 
based;  (2)  that  he  has  no  adequate  remedy  at  law;  and 
(3)  that  his  plight  is  in  nowise  attributable  to  his  own 
neglect.  The  eminent  counsel  who  represents  the  ap- 
pellant in  this  case  concedes  that  the  rule  in  many 
jurisdictions,  and  in  this,  is  that  an  injunction  will  not 
be  granted  to  restrain  the  collection  of  a  judgment  void 
for  want  of  jurisdiction  over  the  defendant  thereto,  un- 
less such  defendant  makes  it  appear  that  he  had  a  meri- 
torious defense  to  the  cause  of  action  on  which  the  judg- 
ment IS  based.  But  the  counsel  says  that  the  court  has 
fallen  into  an  error  in  establishing  this  rule,  and  that 
he  is  satisfied,  if  we  will  review  the  authorities  and  re- 
consider the  principles  upon  which  those  cases  rest,  we 
will  overrule  them.  We  have  re-examined  these  au- 
thorities and  reconsidered  the  principles  upon  which 
they  rest  and  instead  of  departing  from  the  rule  an- 
nounced by  them,  we  feel  satisfied  in  adhering  to  it. 

One  reason  for  the  rule  is  that  equity  will  not  do  a 
useless  thing,  and  it  would  subserve  no  useful  purpose 
to  set  aside  a  judgment  void  for  want  of  jurisdiction,  if 
the  party  asking  this  had  no  defense  to  the  action  upon 
which  it  was  based. 

Another  reason  for  this  rule  is  that  it  is  not  enousfh 
that  the  judgment  assailed  be  unlawful.  It  must  be 
against  conscience  as  well.  We  now  proceed  to  apply 
the  rule  just  stated  to  the  case  at  bar,  and  the  first 
inquiry  is  whether  the  appellant  has  made  it  appear 
from  the  pleadings  and  evidence  that  he  had  a  meri- 
torious defense  to  the  cause  of  action  upon  which  this 
judirinent  is  based.     The  district  court  found  that  the 
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appellant  had  such  a  defense.  This  finding  is  based 
upon  the  evidence  in  the  record  that  Morrow,  at  the 
time  he  made  application  for  and  received  the  insurance 
policy  involved  herein,  was  at  enmity  with  certain  per- 
sons who  had  threatened  to  take  his  life,  and  he  was 
then  in  constant  fear  and  expectation  that  these  parties 
would  murder  him;  that  he  fraudulently  concealed  these 
facts  from  the  insurance  company  and  thereby  induced 
them  to  take  the  risk  upon  his  life  which  they  would 
not  have  taken  had  they  been  advised  of  the  facts,  and 
that  Morrow  came  to  his  death  at  the  hands  of  these 
parties  who  had  threatened  his  life.  It  is  true  that  the 
finding  of  the  district  court  is  that  the  appellant  had 
made  out  a  prima  facie  defense.  This  was  all  the  dis- 
trict court  was  required  to  and  probably  all  he  should 
have  found  on  the  subject.  It  was  not  his  duty  to  go 
into  the  merits  of  the  alleged  defense  of  the  insurance 
company  any  further  than  to  ascertain  that  the  appel- 
lant had  made  out  a  prima  facie  valid  defense,  and  that 
it  was  urging  the  same  in  good  faith.  (Western  Assurance 
Co.  V.  Kleitiy  48  Neb.  904.)  We  conclude,  therefore,  that 
the  finding  of  the  district  court  that  the  appellant,  both 
by  his  pleading  and  evidence,  had  made  a  prima  facie 
meritorious  defense  to  the  cause  of  action  upon  which 
the  void  judgment  was  based  is  correct. 

A  second  question  under  the  rule  is,  had  the  appel- 
lant a  remedy  at  law?  The  insurance  company  knew 
that  Mrs.  Morrow  had  sued  it  in  Valley  county  and  ob- 
tained this  information  before  the  time  fixed  for  it  to 
answer  by  the  summons  issued  in  that  case.  It  might 
have  appeared  specially  in  that  court  and  objected  to  its 
jurisdiction  on  the  ground  that  the  summons  had  not 
been  served  upon  it  in  that  county,  nor  upon  any  one 
who  was  its  agent.  After  the  judgment  was  rendered 
it  might  have  prosecuted  an  error  proceeding  therefrom 
to  this  court,  and  we  think  it  might  have  moved  the 
court,  under  section  602  of  the  Code  of  Civil  Procedure, 
to  set  the  judgment  aside.     If  the  execution  issued  on 
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the  judgment  had  been  levied  upon  its  personal  property, 
the  insurance  company  might  have  replevied  the  same. 
If  the  execution  had  been  levied  upou  its  real  estate,  it 
might  have  resisted  a  suit  in  ejectment  brought  by  the 
purchaser  at  the  execution  sale.  Here,  then,  is  not  only 
a  remedy  but  several  remedies  at  law.  But  were  these 
remedies  adequate  ones  within  the  meaning  of  the  rule 
and  the  law?  In  Wclton  v.  nicJcson,  39  Neb.  707,  this 
court,  following  the  rule  laid  down  by  the  supreme  court 
of  the  United  States  in  }yats()n  t\  Hutherland,  72  U.  S.  74, 
said:  "It  is  not  enough  that  there  is  a  remedy  at  law. 
It  must  be  plain  and  adequate,  or,  in  other  words,  as 
practical  and  eflficieut  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in  equity.'^  If  the 
insurance  company,  on  being  informed  that  it  had  been 
sued  in  Valley  county,  had  appeared  specially  in  that 
court,  objected  to  its  jurisdiction  over  it,  and  put  in  the 
proof  that  it  has  in  this  case,  then,  had  the  district  court 
ruled  in  favor  of  its  jurisdiction,  the  insurance  company 
might  have  prosecuted  an  error  i>roceeding  to  this  court, 
which  would  have  resulted  in  a  dismissal  of  the  action 
brought  in  Valley  county.  But  if  the  insurance  com- 
pany was  not  situated  in  and  had  no  agent  in  Valley 
county,  within  the  meaning  of  sections  55  or  74  of  the 
Code  of  Civil  Procedure,  it  was  entitled  to  have  the  suit 
against  it  tried  in  the  district  court  of  Lancaster  county; 
and  while  by  appearing  specially  in  Valley  county  and 
objecting  to  the  jurisdiction  of  the  court  and  prosecuting 
a  proceeding  in  error,  if  unsuccessful,  to  this  court,  it 
would  have  obtained  the  same  result  that  it  seeks  to 
obtain  by  this  injunction  proceeding,  still  we  do  not 
think  the  insurance  company's  remedies  by  special  ap- 
pearance or  motion  under  section  602  of  thia  Code  were 
adequate  ones.  A  remedy  is  not  adequate,  within  the 
meaning  of  this  rule,  which  compels  the  citizen  to  go 
from  the  county  of  his  residence  into  a  foreign  jurisdic- 
tion in  which  he  has  never  been  present  and  in  which 
he  has  never  Been  lawfully  summoned.     The  right  of  the 
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insurance  company  to  be  sued  in  the  county  where  its 
principal   place  of  business  was  located,   or  in  some 
county  in  which  it  was  situated  or  had  an  agent,  was 
and  is  a  legal  right;  and  it  is  a  strained  construction  of 
language  to  say  that  because  a  litigant  may  go  into  a 
foreign  jurisdiction  and  enter  a  special  appearance  to 
an  action,  that  that  remedy  is  adequate,  when,  beside 
the  costs,  expenses,  and  time  spent  in  attending  court 
in  the  foreign  jurisdiction,  he  is  compelled  to  surrender 
valuable  legal  rights.     The  insurance  company  might 
have  taken  this  judgment  to  the  supreme  court  on  error 
proceeding  at  any  time  within  one  year  after  its  rendi- 
tion, but  that  remedy  would  not  have  been  adequate, 
because  the  record  discloses  on  its  face  that  the  in- 
surance company  had  been  duly  summoned  in  Valley 
county,  and  in  that  proceeding  it  could  not  have  intro- 
duced evidence  to  show  that  it  in  fact  had  no  agent  or 
agency  in  that  county  upon  whom  service  of  process 
could  be  made.      Had  the  insurance  company  waited 
until  the  i^heriff  levied  upon  its  personal  property  and 
replevied  it,  or  had  it  waited  and  resisted  an  ejectment 
suit  by  the  purchaser  of  its  real  estate  at  execution  sale, 
then  the  record  discloses  that  it  would  have  had  no 
redress  for  the  costs  expended  by  it  in  prosecuting  the 
replevin  action  or  in  resisting  the  ejectment  suit,  as  the 
appellees  were  wholly  insolvent.     In  this  connection  we 
deem  it  proper  to  say  we  do  not  think  that  the  provisions 
of  section  G02  of  the  Code  contemplate  a  void  judgment, 
but  one  which  is  voidable  by  reason  of  some  fraud  or 
irregularity.     Such  a  construction  indeed   has  by  the 
supreme  court  of  the  state  of  Iowa  been  placed  upon  a 
section  of  the  Iowa  Code  identical  with  said  section  602. 
(See  Uonard  v.  Capital  Ins.  Co.,  70  N.  W.  Kep.  [la.]  629.) 
Yet,  while  we  think  that  the  provisions  of  said  section 
of  the  Code  specially  apply  to  voidable  judgments,  we 
do  not  doubt  that  one  against  whom  a  judgment  has 
been  rendered,  which  is  void  for  want  of  jurisdiction 
over  it,  may  have  such  judgment  set  aside  under  the 
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third  subdivision  of  said  section  of  the  Code,  as  having 
been  irregularly  obtained.  Our  conclusion  is,  that  while 
the  insurance  company  had  a  remedy  at  law,  such 
remedy  was  not  an  adequate  one;  that  in  order  to  avail 
itself  of  some  of  these  remedies  it  would  have  been  com- 
pelled to  sacrifice  other  legal  valuable  rights;  and  to 
have  resorted  to  others  it  would  have  suffered  damages 
for  which  it  could  have  received  no  redress. 

A  final  inquiry  under  the  rule  is  whether  the  plight  or 
condition  in  which  the  insurance  company  finds  itself 
is  in  anywise  attributable  to  its  own  neglect.  We  do 
not  think  it  is.  It  is  true  that  while  it  had  been  advised 
that  it  had  been  sued  in  Valley  county  it  made  no  move 
to  defend  itself;  but  we  are  clearly  of  opinion  that  this 
was  neither  negligence  nor  evidence  of  negligence.  It 
was  a  state  corporation  domiciled  in  Lancaster  county; 
and  by  the  very  law  of  its  creation  could  be  sued  only 
in  that  county,  unless  it  had  voluntarily  established 
a  place  of  business  or  appointed  an  agent  in  some  other 
county  for  the  transaction  of  its  business.  It  was  not 
guilty  of  negligence  in  failing  to  take  notice  of  rumors, 
or  even  correct  information,  that  it  had  been  sued  in  a 
jurisdiction  in  which  it  did  not  reside,  in  which  it  was 
not  suable,  and  in  which  it  had  no  agent  on  whom  service 
of  process  could  be  made.  It  was  compelled  to  presume 
that  the  district  courts  knew  the  law  of  the  land  and  it 
had  the  right  to  suppose  that  they  would  rule  in  ac- 
cordance with  that  law. 

The  decree  of  the  district  court  is  reversed  and  a  judg- 
ment will  be  entered  here  decreeing  the  judgment  of 
the  district  court  of  Valley  county  to  be  absolutely  void 
for  want  of  jurisdiction  over  the  person  of  the  defendant 
therein,  and  perpetually  enjoining  the  appellees  and 
those  claiming  under  them  from  enforcing,  or  attempt- 
ing to  enforce,  the  collection  of  such  judgment. 


Decree  accordingly. 
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John  P.  Higgins,  appbij.ee,  v.  Kent  K.  Hayben, 
Receiver,  appellant. 

Filed  December  9, 1897.    No.  7622. 

1.  Banks  and  Banking:  Biix  op  Exchange:  Collection:  Title.    Evi- 

dence examined  and  held  to  show  that  a  bill  of  exchange,  drawn  to 
the  order  of  a  bank  by  its  customer,  the  amount  of  which  was 
placed  to  the  customer's  credit,  became  the  property  of  the  bank, 
and  was  not  entrusted  to  it  merely  for  collection. 

2.  :    Insolvency:    Tbusts:    Pleading.     A   petition   seeking   to 

charge  a  trust  on  property  in  the  hands  of  the  defendant,  the  re- 
ceiver of  an  insolvent  bank,  may  allege  that  the  bank  obtained  the 
property  as  bailee,  and  at  the  same  time  charge  that  it  was  ob- 
tained by  fraudulent  concealment  of  insolvency,  and  relief  may  be 
granted  on  the  latter  ground,  although  the  former  be  not  proved. 

3.  :  :  Fraud:  Deposits.    Where  a  bank  remains  open  and 


holds  itself  out  as  ready  to  transact  business,  this  is  an  implied 
representation  of  solvency,  and  for  its  officers  to  then  receive  a 
deposit,  knowing  it  to  be  hopelessly  insolvent,  is  a  fraud. 

:  :   :   :   Rescission.    The  depositor  under 


such  circumstances  may  rescind  the  contract  of  deposit  and  re- 
cover back  the  thing  deposited,  while  it  or  its  proceeds  may  be  dis- 
tinguished in  specie,  and  before  they  have  become  commingled 
with  the  general  assets  of  the  bank. 

:  :  :  :   Evidence.    Certain  stipulations  in 


the  record  AeW  to  justify  a  finding  that  the  proceeds  of  the  deposit 
in  question  had  been  preserved  separate,  and  not  commingled  with 
the  general  assets. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Tibbets,  J.    Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

Cdbh  d  Harvey  and  G.  M.  Lambertson,  for  appellant: 

The  draft  was  not  deposited  for  collection  but  for 
credit,  and  the  only  relation  between  the  parties  is  that 
of  debtor  and  creditor.  {National  Commercial  Bank  r. 
Miller,  77  Ala.  168;  St.  Louis  d  S.  F,  R.  Go.  v.  Johnston, 
27  Fed.  Rep.  243;  Ditch  v.  Western  Nat.  Bank,  10  Banking 
L.  J.  354.) 
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The  alleged  insolvency  of  the  bank  affords  the  plain- 
tiff no  ground  of  action.  {Redington  v.  Roberts^  25  VI. 
686;  Patton  v.  Campbell,  70  111.  72;  Smith  v.  Smith,  21 
Pa.  St.  367;   Nichols  v.  Pimwr,  18  N.  Y.  295.) 

The  court  erred  in  rendering  judgment  for  interest. 
{^Yhite  V.  Knox,  111  U.  S.  784.) 

A.  G.  Greenlee,  contra: 

The  draft  remained  the  pr()perty  of  the  appellee,  as 
did  also  the  proceeds.  {Freeh ohltrx  r.  State  Bank,  32  N.  J, 
Eq.  467;  Hazlett  i\  Commercial  Nat.  Bank,  19  Atl.  Rep. 
[Pa.]  55;  National  Gold  Bank  c6  Trmt  Co.  v.  McDonald, 
51  Cal.  64;  Scott  r.  Ocean  Bank,  23  N.  Y.  289;  Beal  v.  Citj/ 
of  Somerville,  50  Ved.  Rep.  647.) 

The  bank  did  not  become  the  owner  of  the  draft  in 
controversy  for  the  reason  that  it  was  hopelessly  in- 
solvent at  the  time,  and  was  known  to  be  so  by  the 
president  who  received  this  draft.  Its  receipt  for  any 
purpose  was  such  a  fraud  upon  the  appellee  as  would 
prevent  the  bank  from  acquirino:  title.  {Williams  v,  Loice, 
4  Neb.  394;  St.  Louis  d  S.  F.  R.  Co.  r.  Johnston,  133  U.  S. 
576;  Wilson  v.  Coburn,  35  Neb.  530.)    • 

The  appellee  is  entitled  to  interest  from  the  time  re- 
ceiver obtained  the  money.  {Thompson  v.  Gloucester  Citi/ 
Savings  Institution,  8  Atl.  Rep.  [N.  J.]  97;  Moors  v.  Wash- 
burn, 34  N.  E.  Rep.  [Mass.]  182;  Judd  v.  Dike,  15  N,  W. 
Rep.  [Minn.]  672.) 

Irvine,  C. 

The  plaintiff,  Higgins,  was  a  customer  and  depositor 
of  the  Capital  National  Bank  of  Liu(U)ln,  and  on  the 
morning  of  January  19,  1893,  drew  a  bill  of  exchange 
on  George  Burke  &  Frazier,  of  South  Omaha,  for  $2,000, 
to  the  order  of  the  bank,  and  tendered  it  to  the  teller, 
saying  that  he  had  checks  outstanding  which  would 
overdraw  his  account  and  that  he  desired  credit  for  the 
draft.     The  teller  referred  him  to  the  president  of  thi^ 
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bank,  who  at  first  hesitated  to  allow  credit  for  the  draft, 
but  on  plaintiff's  informing  him  of  the  outstanding 
checks  agreed  to  do  so,  saying:  "Well,  we  will  give  you 
credit  for  it,  but  if  Burke  &  Frazier  don't  pay  it  you  will 
be  overdrawn  just  the  same.  We  will  take  care  of  your 
checks."  Thereupon  a  deposit  slip  was  made  out,  which, 
with  the  draft,  was  handed  to  the  teller,  who  then  gave 
plaintiff  credit  on  his  pass-book  for  |2,000.  Plaintiff's 
account  was  that  morning  overdrawn  |5.15.  Plaintiff, 
on  obtaining  the  credit,  drew  a  check  for  JIO,  which  was 
cashed,  and  during  the  day  a  check  previously  drawn 
for  |1,000  was  presented  and  paid, — all  against  the 
credit  obtained  by  the  draft.  The  bank  was  at  the  time 
irretrievably  insolvent  and  its  president  knew  that  fact. 
It  remained  open  and  transacted  business  until  the  af- 
ternoon of  January  21,  but  did  not  open  thereafter  and 
was  soon  placed  in  the  custody  of  a  receiver.  On  the 
20th  and  21st  there  were  certain  small  deposits  and 
checks  by  the  plaintiff,  the  net  effect  of  which  was  to 
leave  the  bank  indebted  to  the  plaintiff  at  the  time  of 
its  failure  in  the  sum  of  J998.20.  The  bank  on  receiving 
the  draft  had  immediately  sent  it  to  the  South  Omaha 
National  Bank,  its  correspondent.  It  was  accepted,  and 
on  the  21st  paid  to  the  South  Omaha  bank,  and  its 
amount  was  then  credited  by  the  South  Omaha  bank 
to  the  Lincoln  bank.  On  the  failure  of  the  Lincoln  bank 
the  plaintiff  undertook  to  arrest  the  proceeds  of  the 
draft,  to  the  extent  of  the  Lincoln  bank's  debt  to  him, 
in  the  hands  of  the  South  Omaha  bank.  This  sum  was 
held  by  the  South  Omaha  bank  for  some  months  and 
was  finally  paid  to  the  receiver  under  some  arrangement 
whereby  it  was  to  be  held  by  him  to  await  the  result  of 
this  case,  which  was  then  begun  by  the  plaintiff  against 
the  receiver  to  charge  a  trust  upon  the  fund.  The  find- 
ing and  judgment  of  the  district  court  were  in  favor  of 
the  plaintiff  and  the  receiver  appeals. 

The  case  was  presented  upon  the  principfil  theory  that 
the  draft  had  been  entrusted  to  the  Lincoln  bank  merely 
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for  collection,  and  that  it  remained  the  plaintiff's  prop- 
erty, subject  only  to  a  lien  in  favor  of  the  bank  for  the 
sums  advanced  on  the  faith  thereof.  We  think  the  proof 
failed  to  support  this  theory.  The  evidence  shows,  with- 
out contradiction,  that  the  plaintiff  had  drawn  checks 
to  the  amount  of  more  than  $1,000  against  an  already 
overdrawn  account,  and  that  he  realized  the  necessity 
of  securing  a  credit  at  the  bank  which  would  protect 
them.  The  bank  received  the  draft  with  the  distinct 
understanding  tliat  a  credit  was  to  be  given  which  had 
already  been  drawn  against,  it  paid  outstanding  checks 
in  pursuance  of  that  understanding  and  cashed  a  check 
contemporaneously  with  the  deposit.  The  conduct  of 
tlie  parties  is  entirely  inconsistent  with  the  theory  of  a 
bailment  for  collection.  It  establishes  as  clearly  as  evi- 
dence could  that  the  draft  was  drawn  for  the  benefit  of 
the  bank  and  in  consideration  of  an  immediate  credit 
of  its  face  value. 

The  petition,  however,  contained  averments  of  the 
bank's  insolvency  and  of  its  president's  knowledge 
thereof,  and  that  the  draft  had  been  procured  through 
the  president's  fraudulent  concealment  of  the  bank's  con- 
dition, and  relief  was  asked  also  on  that  ground.  Appel- 
lant urges  that  the  latter  theory  is  inconsistent  with  that 
already  discussed,  and  that  the  plaintiff  cannot  be  heard 
to  urge  it  in  connection  therewith.  We  do  not  think 
that  the  two  theories  are  inconsistent.  One  may,  with 
perfect  consistency,  say,  "You  obtained  my  property  as 
bailee  for  a  special  purpose,  and  you  shall  not  claim  it 
for  your  own,"  and  at  the  same  time  say,  *'You  obtained 
possession  of  my  property  by  fraud,  and  whether  it  was 
by  bailment  or  sale  I  wish  to  rescind  the  contract  and 
recover  the  property."  The  bill  in  the  case  of  St.  Louis 
d  S,  F.  R,  Co,  V.  Johnston,  133  U.  S.  560,  was  framed  in 
a  very  similar  manner.  The  circuit  court  held  that  the 
two  theories  were  inconsistent  (27  Fed.  Kep.  243),  but 
the  supreme  court  of  the  United  States  reversed  the 
decree  of  the  circuit  court  and  granted  relief  on  both 
grounds,  holding  that  the  ])leading  was  regular. 
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Where  a  bank  remains  open^  holding  itself  out  as 
ready  to  transact  business,  this  is  an  implied  represen- 
tation of  solvency,  and  for  it  to  receive  a  deposit  when 
its  insolvency  is  known  to  its  officers  is  a  fraud  upon  the 
depositor.  {8t  Louis  &  S.  F.  B.  Co,  v.  Johnston,  supra; 
Gragie  v.  Hadley,  99  N.  Y.  131;  Anonymous^  67  N.  Y.  598; 
American  Trust  &  Savings  Bank  v.  Chieder  &  Paeschke  Mfg. 
Co.j  150  111.  336;  Peck  v.  First  Nat.  Bank,  43  Fed.  Rep. 
357;  Wasson  v.  Hawkins,  59  Fed.  Rep.  233.)  The  de- 
positor may,  therefore,  at  his  election,  rescind  the  con- 
tract of  deposit  and  recover  back  the  money  or  property, 
but  he  must  do  so  before  the  deposit  has  become  com- 
mingled with  the  general  assets  of  the  bank.  (Wilson  v. 
Coburn,  35  Neb.  530.)  Had  in  this  case  such  a  comming- 
ling taken  place? 

The  South  Omaha  bank  was  a  regular  correspondent 
of  the  Lincoln  bank  and  did  not  remit  collections  made 
for  it  in  specie  or  as  distinct  remittances.  It  credited 
the  Lincoln  bank  with  funds  as  they  were  collected,  and 
transferred  balances  on  orders  of  the  Lincoln  bank  in 
round  sums  as  they  accrued  and  the  Lincoln  bank  de- 
manded. When  the  draft  was  received  by  the  South 
Omaha  bank  the  account  of  the  Lincoln  bank  seems  to 
have  been  overdrawn,  as  appears  from  a  memorandum 
on  the  letter  acknowledging  the  draft.  On  the  morning 
of  January  21,  there  was  to  the  credit  of  the  Lincoln 
bank  |1,025.05.  The  |2,000  draft  was  paid  that  day  and 
passed  to  its  further  credit,  and  there  was  an  additional 
credit  of  |1,751.04,  making  a  total  credit  of  14,776.09. 
The  Lincoln  bank  that, day  drew  $3,000,  leaving  a  bal- 
ance in  favor  of  the  Lincoln  bank  at  the  time  of  the  fail- 
ure, of  11,776.09.  This  was  certainly  evidence  tending, 
at  least,  to  show  that  there  had  been  a  commingling  of 
the  proceeds  of  the  draft  with  the  funds  of  the  Lincoln 
bank,  by  using  such  proceeds  at  least  in  part  for  the 
payment  of  drafts  of  that  bank.  This  would  seem  to 
follow  from  the  rules  laid  down  in  a  somewhat  similar 
case  by  the  supreme  court  of  the  United  States.  {Com- 
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mercial  Nat.  Bank  v.  Armstrong,  148  U.  S.  50.)  We  are, 
however,  embarrassed  in  the  consideration  of  this  ques- 
tion by  certain  stipulations  appearing  in  the  bill  of  ex- 
ceptions. At  the  commencement  of  the  trial  it  was  stip- 
ulated "that  the  money  in  controversy  was  in  the  hands 
of  the  South  Omaha  National  Bank  at  the  time  of  the 
failure  of  the  Capital  National  Bank,  and  the  appoint- 
ment of  a  receiver  thereof,  and  was  remitted  by  the 
said  South  Omaha  National  Bank  to  the  receiver  on  or 
about  the  19th  day  of  July,  1893,  and  that  the  fact  that 
the  money  was  so  transferred  from  the  possession  of 
the  South  Omaha  National  Bank  to  the  possession  of  the 
receiver  shall  not  affect  or  prejudice  the  rights  of  the 
plaintiff  to  the  same."  Giving  this  stipulation  its  rea- 
sonable effect,  it  would  seem  to  recognize  that  the  spe- 
cific money  collected  on  this  draft  was  retained  by  the 
South  Omaha  bank,  and  that  it  was  still  retained  sepa- 
rately by  the  receiver  in  such  manner  as  to  protect  the 
rights  of  plaintiff.  Nevertheless,  at  the  close  of  the  bill 
of  exceptions  we  find  counsel  for  the  receiver  making 
the  following  statement:  "It  is  stipulated  that  the  mean- 
ing of  the  words  *money  in  controversy'  as  used  in  the 
stipulation  at  the  beginning  of  this  case  has  reference 
to  the  balance  due  the  Capital  National  Bank  from  the 
South  Omaha  National  Bank  at  the  date  of  its  remit- 
tance to  the  receiver  of  the  Capital  National  Bank.  The 
defendant  does  not  admit,  however,  that  said  sum  is  a 
part  of  the  money  collected,  but  claims  and  reserves  the 
right  to  show  by  competent  testimony  that  it  was 
mingled  with  other  funds  of  the  Capital  National  Bank 
prior  to  the  date  of  its  remittance  to  the  receiver."  This 
was  followed  by  a  statement  by  counsel  for  the  plaintiff, 
after  a  formal  objection  to  the  introduction  of  a  state- 
ment of  the  account  between  the  two  banks  which  was 
of  no  consequence  on  this  issue  because  it  disclosed  no 
dates  of  payments,  that  "the  reservation  of  the  defend- 
ant in  the  stipulation  having  been  made  after  the  case 
was  tried  and  argued,  the  plaintiff  will  ask  leave,  if  he 
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SO  desires,  to  introduce  testimony  upon  the  matters  set 
forth  in  the  reservation."  It  will  be  observed  that  the 
modification  of  the  stipulation  had  in  view,  not  the  sub- 
stitution of  other  facts  by  agreement  for  those  stipu- 
lated, but  that  it  seemed  to  contemplate  merely  the  with- 
drawal of  any  estoppel  from  proving  the  facts  in  this 
very  vital  respect  to  be  contrary  to  those  stipulated, 
that  plaintiff  did  not  resist  the  modification  so  claimed, 
but  merely  claimed  the  right  to  himself  introduce  evi- 
dence on  the  issue  so  injected.  So  far  as  appears  from 
the  record  neither  side  availed  itself  of  the  privilege  of 
offering  further  proof,  and  a  reasonable  construction 
of  the  record  is  that  the  stipulation  was  to  stand,  except 
as  the  defendant  by  further  proof,  which  it  does  not  ap- 
pear he  adduced,  should  rebut  one  feature  thereof.  In 
this  light  it  was  proper  for  the  district  court  to  consider 
the  stipulation  as  of  full  effect  in  establishing  that  the 
fund  had  been  preserved  separate  by  the  collecting 
agent,  and  that  it  had  gone  to  the  receiver  under  an 
agreement  to  continue  its  separate  custody. 

Finally  it  is  contended  that  the  district  court  erred  in 
allowing  interest  under  the  circumstances.  In  the  ab- 
sence of  statute  this  contention  would  have  much  force, 
but  the  point  has  heretofore  been  determined  adversely 
to  the  defendant  upon  a  construction  of  our  statute. 
(CJompiled  Statutes,  ch.  44,  sec.  4;  Capital  Nat,  Bank  r. 
Coldxcatei'  Nat.  Bank,  49  Neb.  786.) 

Affirmed. 


United  States  National  Bank  of  Omaha  v.  J.  H. 
Geer  et  al.* 

Filed  December  9, 1897.    No.  7607. 

1.  Kegotiable  Instruments:  Inporsp.ment:  Titlk:  Intext.  The  qiies- 
tion  whether  title  passes  to  a  negotiable  instrument  delivored  to  a 
bank  under  a  restrictive  but  ambiguous  indorsement,  without  an 

^Rebearlncr  allowed. 
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express  contract,  but  In  pursuance  of  an  established  usage,  is  one 
of  fact  rather  than  law,  and  depends  on  the  intent  of  the  parties. 

2. :  :  FoBu:  Parol  Evidence.    As  between  the  immediate 

parties  the  form  of  an  indorsement  is  not  conclusive,  but  the  na- 
ture of  the  contract  may  be  proved  by  parol  evidence. 

Sale:  Bailment.    Evidence  examined,  and  held  to  show  a 


sale  of  the  instrument  in  controversy,  and  not  a  bailment  for  col- 
lection. 

4.  Sales:  Fraud:  Rescission:  Banks:  Insolvency.  The  right  to  re- 
scind a  sale  for  fraud  is  lost  if  not  exercised  before  the  vendee 
transfers  the  property  to  an  innocent  purchaser  for  value.  This 
rule  applies  to  an  attempt  to  recover  a  chose  in  action  sold  to  an 
insolvent  bank  In  ignorance  of  its  insolvency,  as  against  the 
claims  of  a  transferee  from  the  bank  who  has  parted  with  value  on 
the  faith  of  the  bank's  title. 

Error  from  the  district  court  of  Nuckolls  county. 
Tried  below  before  Hastings,  J.    Reversed. 

J.  C.  Comn  and  W.  D.  McHughy  for  plaintiff  in  error. 

References:  Metropolitan  Nat.  Bank  v.  Loydy  25  Hun 
[N.  Y.]  101,  90  N.  Y.  530;  First  Nat.  Bank  of  Elkhart  r. 
Armstrong,  39  Fed.  Kep.  231;  Cragie  v.  Hadley,  99  N.  Y. 
131;  Aytrs  v.  Farmers  &  Merchants  Bank,  79  Mo.  421;  Was- 
mn  V.  Lamlj  120  Ind,  514;  Titus  v.  Mechanics  Nat.  Bank,  35 
N.  J.  Law  588;  Strong  v.  King,  35  111.  1;  In  re  State  Bank, 
50  Minn.  119;  Uolmes  v.  First  Nat.  Bank  of  Lincohiy  38 
Neb.  326. 

O.  H.  Scott  and  Cobb  &  Harvey,  contra. 

Eeferences:  National  Bank  v.  Burkhart,  100  U.  S.  692; 
Barnard  v.  Kellogg,  10  Wall.  [U.  S.]  390;  Beal  v.  City  of 
Somerville,  50  Fed.  Rep.  650;  Manufacturers  Nat.  Bank  v. 
Continental  Bank,  148  Mass.  553;  St  Louis  &  S.  F.  R.  Co, 
r.  Johnston,  133  U.  S,  566;  Moors  v.  Ooddard,  147  Mass, 
288;  Fifth  Nat  Bank  v.  Armstrong,  40  Fed.  Rep.  46;  St. 
Louis  £  S.  F.  R.  Co.  v.  Johnston,  27  Fed.  Rep.  243,  133  IT.  S. 
566;  Hoffman  v.  First  Nat.  Bank  of  Jersey  City,  46  N.  J. 
Law  605;  Lem  v.  National  Bank  of  Missonri,  5  Dill.  [U.  S,] 
107;   Balbach  v.  Frelinghuysen,  15  Fed.  Rep.  683;   Branch 
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V.  United  States  Nat.  Bank,  50  Neb.  470;  First  Nat.  Bank  of 
Chicago  v.  Reno  County  Bank,  3  Fed.  Rep.  257;  Freeman^ s 
Nat,  Bank  v.  National  Tube  Works  Co.,  151  Mass.  413; 
Blaine  v.  Bourne,  11  R.  I.  119;  City  Bank  of  Sherman  v. 
Weiss,  67  Tex.  331;  White  v.  Miners  Nat.  Bank,  102  U.  S. 
659;  Peck  v.  First  Nat.  Bank,  43  Fed.  Rep.  357. 

Irvine,  C. 

This  was  an  action  by  the  United  States  National  Bank 
of  Omaha  to  recover  the  amount  of  a  certificate  of  deposit 
for  $5,500  issued  by  the  defendants  Geer  and  Mease,  part- 
ners in  the  banking  business  at  Nelson  under  the  name  of 
the  Commercial  Bank,  to  the  order  of  the  defendant 
Craven,  by  him  indorsed  and  transferred  to  the  defend- 
ant the  First  National  Bank  of  Hebron.  It  is  claimed  by 
the  plaintiff  that  the  certificate  was  by  the  Hebron  bank 
sold  and  transferred  to  the  Capital  National  Bank  of 
Lincoln  and  by  the  Lincoln  bank  to  the  plaintiff.  The 
Hebron  bank,  by  its  answer,  asserts  ownership  in  itself, 
claiming  that  the  Lincoln  bank  received  the  certificate 
merely  as  the  agent  of  the  Hebron  bank,  for  the  purpose 
of  collection,  and  that  the  indorsement  being  restrictive, 
the  Lincoln  bank  could  not  and  did  not  pass  title  to  the 
Omaha  bank.  The  right  to  the  certificate  as  between 
these  two  parties  is  the  only  matter  in  contest,  there 
being  no  issues  affecting  the  other  defendants  except 
such  as  may  be  incidental  to  the  controversy  indicated. 
The  district  court  found  in  favor  of  the  Hebron  bank  and 
entered  judgment  accordingly. 

Similar  questions  have  been  presented  to  the  courtM 
with  such  frequency  and  such  variety  of  detail  that  there 
now  appear  in  the  books  an  array  of  opinions  which 
would  be  hopelessly  confusing  were  they  to  be  considered 
as  tending  to  establish  general  rules  of  law  for  determin 
ing  such  questions.  They  range  all  the  way  from  those 
holding  that,  as  between  the  parties  even,  title  passes 
by  the  legal  import  of  words  used  by  way  of  indorsement, 
regardless  of  intent,  to  those  practically  resting  the  mat- 
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ter  on  the  presumed  motive  of  the  indorser,  disregarding 
entirely  the  form  of  the  transaction  and  the  contractual 
intent.  While  intermediate  to  these  extremes  are  found 
many  cases  presenting  marked  resemblances  to  that  be- 
fore us,  and  solved  in  different  ways  by  different  courts, 
we  are  saved  the  necessity  of  an  analysis  of  such  cases 
for  the  purpose  of  inducing  therefrom  a  general  rule  of 
law,  by  attention  to  a  very  simple  proposition  recognized 
in  effect  by  counsel  on  both  sides.  A  moment's  reflection 
will  show  that  the  question  is  not  what  legal  relations 
result  from  a  deposit  for  collection  alone,  or  from  a  sale 
or  discount,  but  it  is  whether  this  was  such  a  deposit  or 
a  sale;  that  is,  whether  title  passed.  The  solution  of  this 
question  rests  in  determining  the  common  intent  of  the 
parties, — a  question  of  fact  and  not  of  law.  Among  the 
cases  expressly  or  by  clear  implication  treating  the  ques- 
tion as  one  of  fact  are  Metropolitan  Nat.  Bank  v.  Loydj  25 
Hun  [N.  Y.]  101,  90  N.  Y.  530;  TituH  v.  Mechanics  Nat. 
Ba7ik,  35  N.  J.  Law  589;  In  re  State  Bank,  56  Minn.  119; 
Fifth  Nat.  Bank  v.  Armstrong,  40  Fed.  Rep.  46;  St.  Louis  & 
S.  F.  R.  Co.  V.  Johnston,  133  U.  S.  566. 

There  is  no  conflict  in  the  evidence.  Such  doubts  as 
exist  arise  as  to  inferences  from  facts  proved,  and  not  as 
to  the  existence  of  those  facts.  For  ten  years  preceding 
the  events  in  controversy  the  Hebron  bank  and  the  Lin- 
coln bank  had  a  continuous  course  of  dealings  with  one 
another,  the  Hebron  bank  keeping  an  account  with  the 
IJncoln  bank,  and  remitting  to  it  from  time  to  time 
drafts,  checks,  and  other  instruments,  which  were  either 
at  once  or  upon  collection  placed  to  the  credit  of  the 
Hebron  bank.  It  is  said  that  the  banks  were  not  "cor- 
respondents," but,  so  far  as  the  evidence  discloses,  the 
only  difference  between  their  relations  and  those  of  banks 
confessedly  occupying  the  relation  in  contemplation  by 
witnesses  who  use  that  somewhat  ambiguous  term  was 
that  while  the  Hebron  bank  drew  drafts  for  general  bank- 
ing purposes  upon  its  correspondents  at  Omaha,  and 
eastern  cities,  it  drew  against  its  credit  at  the  Lincoln 
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bank  only  for  the  purpose  of  transferring  funds  to  Its 
so-called  correspondents,  and  not  in  favor  of  its  custom- 
ers generally.     So  far  as  the  treatment  of  paper  sent  by 
the  Hebron  bank  was  concerned,  there  was  no  difference 
between  its  relations  with  the  Lincoln  bank  and  with  its 
Omaha  corres'^ondent.     We  mention  this  fact  merely  be- 
cause in  argument  some  stress  seems  to  be  laid  on  the 
supposed  difference  in  relations.     There  is  no  room  for 
doubt  that  the  motive  which  influenced  the  Hebron  bank 
to  maintain  the  account  at  Lincoln  was  to  secure  an 
economical  method  of  collecting  its  "foreign  paper,"  or, 
more  accurately,  to  secure  an  economical  and  speedy 
method  of  realizing  cash,  or  a  credit  equivalent  thereto, 
upon  such  paper.     The  motive  of  the  Lincoln  bank  ap- 
pears only  by  inference.     It  collected  paper  at  par,  except 
where  it  was  itself  subjected  to  expense  in  favor  of  third 
parties,  and  then  charged  against  the  pai)er  only  the 
expense  so  incurred.     It  paid  the  Hebron  bank  interest 
on  daily  balances.     It  seems  quite  clear  that  its  motive, 
therefore,  was  to  obtain  the  temporary  use  of  the  prop- 
erty of  the  Hebron  bank  so  entrusted  to  it,  for  banking 
purposes.     Paper  remitted  was  divided  into  two  classes, 
styled  by  most  of  the  witnesses  "cash  items"  and  "col- 
lections," by  oflScers  of  the  Hebron  bank  as  "sight  items" 
and  "time  items."     It  is  certain,  however,  that  the  latter 
nomenclature  was  inaccurate,  as  the  distinction  was  only 
partly  based  on  the  time  of  payment.     In  the  "cash 
items"  were  included  all  instruments  presently  payable 
on  solvent  banks  and  between  individuals  of  known 
solvency.     Other  paper  belonged  to  the  collection  class. 
The  classification  was  determined  by  the  character  of  the 
paper  and  not  by  the  form  of  indorsement  or  the  terms  of 
the  transmitting  letter.     Thus  the  form  of  indorsement 
on  both  classes  seems  to  have  been  "Pay  to  the  order  of 
R.  C.  Outcault,  Cash.,  for  account  of  First  National  Bank 
of.  Hebron,  Nebr."    In  remitting,  printed  forms  were 
used,  bearing  after  the  address  the  words  "Enclosed 
please  find  for  collection  and  ."    The  blank  was 
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usually  filled  with  the  abbreviation  "Cr."  All  witnesBes 
agree  that  the  language  so  employed  was  not  regarded 
as  of  any  significance  in  determining  the  disposition  of 
the  paper.  If  the  paper  fell  within  the  "collection"  class 
it  was  noted  on  the  Hebron  bank's  collection  register  as 
having  been  sent,  and  its  number  on  that  register  was 
noted  on  the  blank  with  which  it  was  transmitted.  On 
receipt  by  the  Lincoln  bank  it  was  entered  on  the  latter's 
collection  register,  and  the  Hebron  bank  was  by  mail 
notified  that  it  had  been  received  and  would  obtain 
"prompt  attention."  When  collected  it  would  be  cred- 
ited to  the  Hebron  bank,  and  the  latter  notified  of  the 
fact.  The  Hebron  bank  would  then  charge  its  amount 
to  the  Lincoln  bank.  If  the  paper  was  a  "cash  item," 
the  Hebron  bank  would  charge  it  to  the  Lincoln  bank  at 
once  on  remitting  it,  the  Lincoln  bank  would  credit  it 
to  the  Hebron  bank  immediately  on  its  receipt,  and  notify 
the  Hebron  bank  that  it  had  been  so  credited.  No  fur- 
ther notice  would  be  sent  the  Hebron  bank  unless  the 
paper  should  be  dishonored,  in  which  event  its  amount 
would  be  charged  to  the  Hebron  bank  and  the  latter  so 
notified,  the  paper  being  returned.  Interest  was  paid  on 
the  general  balance,  including  as  it  did  those  cash  items 
which  had  been  credited  upon  their  receipt  but  not  yet 
collected.  It  would  seem  that  by  the  custom  of  banks  in 
such  cases,  when  a  credited  item  is  dishonored,  interest 
thereon  is  charged  to  the  remitting  bank  from  the  time 
credit  was  given,  and  that  the  Lincoln  bojak  was  author- 
ized by  such  custom  to  so  treat  the  Hebron  bajik,  but  it 
would  also  seem  that  such  right  was  never  in  fact  exer- 
cised. During  the  period  referred  to  certain  notes  of  the 
Hebron  bank  were  rediscounted  by  the  Lincoln  bank,  and 
some  of  these  not  being  paid  at  maturity,  the  Lincoln 
bank  exercised,  and  the  Hebron  bank  acknowledged,  the 
right  to  immediately  charge  them  back  to  the  Hebron 
bank  in  the  same  manner  as  dishonored  "cash  items." 
The  balance  at  any  time  to  the  credit  of  the  Hebron  bank 
was  subject  to  be  drawn  upon,  including  that  amount 
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representing  credited  but  uncollected  cash  items.  The 
ofScers  of  the  Hebron  bank  testify  that  they  habitually 
refrained  from  so  drawing  until  a  reasonable  time  should 
elapse  for  the  collection  of  such  items,  and  that  they  re- 
garded the  privilege  of  sooner  drawing  as  an  act  of  cour- 
tesy and  not  a  legal  right;  but  there  can  be  little  doubt 
that  both  banks  regarded  the  apparent  balance  as  an 
available  fund  and  that  abstention  from  drawing  by  the 
Hebron  bank\  prior  to  the  collection  of  items,  was  an  act 
of  convenience  or  prudence  on  its  part,  rather  than  the 
recognition  by  it  that  the  apparent  credit  was  premature. 
On  January  20,  1893,  the  Hebron  bank,  being  then  the 
owner  of  the  certificate  of  deposit  in  controversy,  re- 
mitted it  with  other  items  to  the  Lincoln  bank.  It  was 
indorsed  in  the  usual  manner,  "for  account  of"  the 
Hebron  bank,  and  was  transmitted  as  usual  "for  collec- 
tion and  credit."  It  was  treated  by  both  banks  as  a 
"cash  item"  in  the  manner  above  described.  On  sending 
it  the  Hebron  bank  charged  it  to  the  Lincoln  bank,  and 
on  receiving  it  the  Lincoln  bank  credited  it  to  the  Hebron 
bank  and  notified  the  latter  of  that  fact.  It  was  received 
by  the  Lincoln  bank  on  the  21st  and  the  same  day  trans- 
mitted to  the  plaintiff,  the  Omaha  bank,  under  substan- 
tially similar  circumstances,  and  in  pursuance  of  similar 
usages  and  a  similar  course  of  dealing.  The  Lincoln 
bank  charged  it  to  the  Omaha  bank  and  the  latter  cred- 
ited it  to  the  Lincoln  bank.  On  the  morning  of  the  21st 
the  account  of  the  Lincoln  bank  was  overdrawn  with 
the  Omaha  bank  some  $1,900.  Including  the  amount  of 
the  certificate,  credits  were  that  day  given  the  Lincoln 
bank  amounting  to  over  $18,000.  The  Omaha  bank  that 
day  paid  out  on  checks  and  drafts  of  the  Lincoln  bank 
nearly  $17,000.  It  thus  appears  that  the  whole  of  the 
credit  obtained  by  the  certificate  was  the  same  day  ex- 
hausted by  payments  actually  made  in  favor  of  the  Lin- 
coln bank.  The  Lincoln  bank  was  hopelessly  insolvent, 
to  the  knowledge  of  its  officers,  and  was  closed  on  the 
afternoon  of  the  21st,  never  to  reopen.     On  the  23d  the 
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certificate  was  presented  to  the  Nelson  bank  and  payment 
refused  because  of  the  claim  interposed  by  the  Hebron 
bank.  Perhaps  certain  other  facts  of  which  the  court 
takes  notice  are  of  some  import.  Nelson,  where  the  cer- 
tificate was  payable,  is  in  the  county  adjoining  that  in 
which  Hebron  is  located,  to  the  west,  and  the  two  towns 
are  connected  by  a  line  of  railroad.  Lincoln  is  a  consid- 
erable distance  to  the  northeastward  of  both  towns,  and 
Omaha  is  still  farther  northeast.  It  is  not  claimed  that 
the  diversion  of  paper  from  its  natural  geographical 
course  is  in  itself  any  proof  that  it  is  being  transmitted 
for  other  purposes  than  collection,  but  the  fact  that  the 
Hebron  bank  found  it  profitable  to  send  the  paper 
through  such  a  course  indicates  that  the  purpose  of  the 
Lincoln  bank  was  to  use  the  paper  otherwise  than  as  a 
direct  collecting  agent,  and  throws  some  light  on  the 
understanding  of  both  parties  as  to  what  such  use  might 
be. 

Certain  aspects  of  the  foregoing  facts  tend,  it  is  argued, 
to  stamp  the  transaction  as  one  between  a  principal,  the 
Hebron  bank,  and  its  agent  for  collection.  One  of  these 
features  is  that  the  Lincoln  bank  was  not  what  is  known 
as  a  correspondent  of  the  Hebron  bank.  As  already 
indicated,  we  cannot  conceive  that  any  importance  at- 
tached to  this  distinction,  whatever  it  may  be,  because 
there  can  be  no  doubt  that  their  arrangements  contem- 
plated the  establishnK^nt  of  the  relationship  of  debtor 
and  creditor  at  one  time  or  another,  with  reference  to 
this  particular  instrument  or  its  proceeds.  Next  it  is 
argued  that  the  arrangement  between  the  banks  was  for 
a  collection  agency  and  that  therefore  the  transaction 
should  be  treated  in  the  nature  of  a  collection.  The 
motive  of  the  Hebron  bank  in  entering  into  its  relations 
with  the  Lincoln  bank  was,  as  stated,  undoubtedly  to 
obtain  the  speedy  conv(»rsion  of  foreign  paper  into  cash 
or  its  equivalent,  but,  that  this  object  was  not  intended 
to  be  effected  by  the  specific  collection  and  remission  of 
each  instrument  forwarded,  is  attested  by  every  transac- 
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tion  between  the  two  banks  for  a  period  of  many  years. 
It  was  probably  immaterial  to  the  Hebron  bank  whether 
it  collected  the  paper  through  an  agent  for  its  own  ben- 
efit, or  in  effect  sold  it  and  at  once  obtained  credit  there- 
for, and  in  any  event  the  motive  of  the  Hebron  bank  is 
not  the  controlling  circumstance.  It  is  perfectly  clear 
that  the  real  understanding  between  the  banks  was  that 
the  paper  should  become  that  of  the  Lincoln  bank,  to 
handle  in  its  own  way  and  for  its  own  benefit,  else  we 
must  suppose  that  it  was  acting  in  responsible  business 
matters  wholly  gratuitously.  Nor  can  we  see  that  the 
practice  and  conceded  right  of  the  Lincoln  bank,  to 
charge  back  dishonored  items,  can  be  of  any  great  weight 
in  determining  the  nature  of  the  contract.  The  Hebron 
bank  was  responsible  as  indorser  on  all  such  paper,  and 
it  seems  to  have  been  the  practicie  of  the  Lincoln  bank  to 
take  the  necessary  steps  to  charge  the  Hebron  bank  as 
such.  That  liability  alone  justified  the  Lincoln  bank  in 
charging  back  dishonored  paper  against  any  credit  then 
existing.  It  is  argued  that  the  credit  given  on  receipt  of 
cash  items  was,  because  of  such  practice,  provisional  only 
and  insufficient  to  bind  either  party;  but  it  was  so  far 
absolute  as  to  permit  the  Hebron  bank  to  draw  against 
such  credit, — ^in  other  words,  to  enforce  payment  by  the 
Lincoln  bank, — and  seems  only  to  have  been  conditional 
in  the  sense  that  any  purchase  of  negotiable  paper  is  con- 
ditional when  based  on  a  responsible  indorsement,  and 
with  the  understanding  that  in  case  of  dishonor  the 
holder  will  look  immediately  to  the  indorser.  Nor  was 
the  form  of  indorsement,  under  all  the  facts  of  the  case, 
indicative  of  a  transfer  for  collection  merely.  It  is  prob- 
ably true,  and  we  consider  the  case  on  this  theory,  that  it 
was  so  restrictive  as  to  charge  the  Omaha  bank  with 
notice  of  a  reserved  title  in  the  indorser  if  title  were 
reserved.  But,  whatever  may  be  the  law  elsewhere,  it 
is  the  law  of  this  state  that  as  between  the  immediate 
parties  the  true  relationship  may  be  shown,  notwith- 
standing the  form  or  terms'  of  the  indorsement  itself. 
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(Jiohcrts  V.  tSuoWf  27  Neb.  425;  Duscnhxiry  v.  Albright^  31 
Neb.  345;  Salisbury  v.  First  Nat,  Bank,  37  Neb.  872; 
Holmes  V.  First  Nat.  Bank,  38  Neb.  326;  Corhett  v.  Fctzcr, 
47  Neb.  269.)  This  being  so,  when  we  consider  the  uni- 
form course  of  business  between  these  parties,  it  seems 
that  the  real  significance  of  the  language  of  this  indorse- 
ment was  to  pass  the  certificate,  not  for  collection  merely, 
but  as  the  property  of  the  Lincoln  bank  for  the  purpose 
of  its  amount  going  forthwith  to  the  credit  of  the  Hebron 
bank  on  the  account  kept  therewith.  The  form  of  the 
transmitting  letter  certainly  tends  toward  a  remittance 
for  collection,  but  in  view  of  the  admitted  fact  that  all 
classes  of  paper  were  remitted  under  this  same  form  and 
that  they  were  differently  treated  under  this  same  in- 
struction, we  cannot  permit  this  fact  to  control  the  more 
emphatic  language  conveyed  by  the  acts  of  the  parties. 
Stress  is  also  laid  on  a  note  appearing  on  the  printed 
form  whereon  acknowledgments  were  made  by  the  Lin- 
coln bank  of  the  receipt  and  credit  of  such  items.  This 
was  as  follows:  "This  bank,  in  receiving  collections  else- 
where than  in  Lincoln,  acts  as  your  agent,  and  assumes 
no  responsibility  beyond  that  of  due  diligence  on  its 
part."  But  this  somewhat  vague  notice  applies  by  its 
terms  to  "collections"  only,  and  the  blank  bore  upon  it  a 
separate  column  for  collections,  on  which  this  certificate 
did  not  appear,  this,  like  all  "cash  items"  appearing  in  a 
column  headed  "credited."  Thus  the  notice  referred  to 
made  even  more  distinct  the  practical  difference  between 
the  two  classes  of  items  and  showed,  if  it  showed  any- 
thing, that  the  "ccish  items"  were  not  received  for  collec- 
tion. On  the  other  hand,  there  are  certain  facts  which  to 
our  mind  unmistakably  stamp  the  transaction  as  a  sale, 
and  none  is  inconsistent  with  that  theory.  That  there 
w^ere  two  classes  of  items  the  classification  being  based 
manifestly  on  the  practicability  of  immediately  convert- 
ing the  paper  into  cash,  or  using  it  as  such,  without 
subjecting  it  to  a  process  of  collection,  and  that  this 
instrument  was  treated  by  both  parties  as  belonging 
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to  the  cash  class;  that  credit  was  immediately  given 
l)efore  the  Lincoln  bank  had  disposed  of  the  paper 
or  collected  its  proceeds;  that  interest  was  paid  upon 
this  credit,  and  that  it  was  subject  to  draft,  all  these 
facts  point  toward  a  sale.  Mere  book-keeping,  it  is  true, 
does  not  control  the  question.  Charges  and  credits  may 
be  made  merely  for  convenience  in  book-keeping;  but 
when  the  evidence  shows  that  they  were  not  so  made, 
that  they  were  not  made  at  all  with  items  confessedly 
held  for  collection,  and  that  when  made  as  to  other 
items,  such  entries  were  accompanied  by  such  results  as 
the  payment  of  interest  and  the  honoring  of  drafts,  the 
matter  is  no  longer  one  of  book-keeping,  but  is  essential 
to  the  transaction  itself.  It  is  inconceivable  that  the 
Lincoln  bank  would  collect  gratuitously  and  pay  interest 
on  paper  which  it  did  not  own,  and  before  it  was  col- 
lected, for  the  privilege  of  performing  this  gratuitous 
service.  It  is  absolutely  certain  that  the  Lincoln  bank 
undertook  such  service,  so  advanced  credit  and  paid 
interest,  for  the  privilege  of  using  the  paper  for  its  own 
purposes  and  its  own  profit,  as  it  did  in  this  case  by 
selling  it  to  the  Omaha  bank,  and  that  the  Hebron  bank 
perfectly  understood  that  this  was  the  object  and  that 
such  paper  was  so  treated.  In  the  light  of  the  usag«* 
of  the  banks  the  contract  was  in  effect  this:  The  remit- 
tance by  the  Hebron  bank  was  a  proposal  to  sell  thi? 
certificate  for  its  face,  the  Lincoln  bank  to  immediately 
place  so  much  at  the  disposal  of  the  Hebron  bank  and 
to  pay  interest  thereon  until  the  Hebron  bank  should 
demand  the  money  or  its  equivalent;  the  Hebron  bank 
assuming  the  ordinary  liability  of  an  indorser  with  the 
express  understanding  added  thereto  that  such  liability 
should  be  subject  to  immediate  enforcement  in  case  of 
dishonor,  by  charging  the  amount  against  the  credit 
maintained  in  the  Lincoln  bank.  The  mailed  acknowl- 
edgment was  an  ac(ei)tance  of  that  proposal.  No  clearer 
case  of  a  transfer  of  title  could  well  be  contrivt^d.  For 
reasons  stated  at  the  outset  we  do  not  consider  cases 
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adjudicated  elsewhere  as  of  any  force  in  determining 
the  facts  of^this  case,  but  it  is  believed  that  all  the  cases 
holding  under  somewhat  similar  circumstances  that  title 
did  not  pass,  present  such  differences  in  the  facts  as  to 
render  them  readily  distinguishable.  For  instance,  in 
what  is  perhaps  the  strongest  case  cited,  Beal  v.  City  of 
SomervillCy  50  Fed.  Rep.  647,  there  was  no  agreement, 
express  or  implied,  that  the  checks  deposited  should  be 
treated  as  cash  or  that  the  credit  given  might  be  drawn 
against.  Interest  was  not  paid.  Other  cases  treat  an 
indorsement  "for  collection"  as  controlling,  and  incapa- 
ble of  being  extended  by  extrinsic  evidence.  Others 
neglect  the  fundamental  rule  that  a  deposit  generally 
creates  simply  the  relation  of  debtor  and  creditor,  and 
is  not  a  bailment. 

It  is  suggested  that  as  the  Lincoln  bank  was  at  the 
time  insolvent  to  the  knowledge  of  its  officers,  it  was 
incapable  of  taking  and  consequently  transmitting  title. 
This  is  stating  the  rule  too  strongly.  The  rule  invoked 
is  only  the  application  of  the  general  law  of  fraud  in 
sales  induced  by  false  representations,  keeping  the  bank 
open  and  holding  it  out  as  ready  to  transact  business 
being  an  implied  representation  of  solvency.  A  sale 
made  to  such  a  bank  would  not  be  void.  It  would  be,  at 
the  most,  voidable  at  the  option  of  the  vendor  or  de- 
positor, and  could  not  be  avoided  after  the  rights  of 
innocent  third  parties  had  attached.  As  already  inti- 
mated, the  indorsement  may  have  been  so  restricted  that 
the  Omaha  bank  could  not  claim  as  an  innocent  pur- 
chaser if  title  had  not  in  fact  passed  to  its  vendor,  but 
title  did  pass  and  the  Lincoln  bank  owned  the  certificate 
unless  and  until  the  Hebron  bank  rescinded  the  sale. 
Before  this  happened  it  could,  and  did,  pass  title  to  a 
stranger  who  parted  with  value  therefor,  and  it  was 
then  too  late  for  the  Hebron  bank  to  assort  its  right  to 
rescind. 

Reversed  and  remanded. 
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W1I4LIAM  H.  Trites  et  al.  v.  Hitchcock  County. 

Filed  December  9, 1897.    No.  7647. 

1.  Bes  Judicata:  Proceedings  of  County  Board:  Claims.  A  county- 
board,  in  examining  the  reports  and  adjusting  the  accounts  of  a 
county  officer,  acts  ministerially,  and  an  adjustment  so  made  is  no 
bar  to  an  action  subsequently  brought  to  recover  moneys  unlaw- 
fully withheld  by  the  officer;  but  such  a  board,  in  auditing  and 
allowing  claims,  under  the  power  conferred  by  Compiled  Statutes, 
chapter  18,  article  1,  section  37,  acts  judicially,  and  its  judgment  is 
conclusive  unless  reversed  in  appellate  proceedings. 

2. :  :  :  Pleading.    An  answer,  the  nature  of  which 

is  stated  in  the  opinion,  held  to  sufficiently  plead  an  adjudication 
against  the  county  by  the  allowance  of  a  claim  by  the  board  in  its 
judicial  capacity. 

Error  from  the  district  court  of  Hitchcock  county. 
Tried  below  before  Welty,  J.    Reversed. 

J.  W.  Cole  and  W.  S.  Marian,  for  plaintiffs  in  error. 

L.  H.  Blackledge  and  R.  0.  Adams,  contra. 

Irvine,  0. 

This  was  an  action  by  Hitchcock  county  upon  the 
official  bond  of  Trites,  who  was  formeriy  treasurer  of 
that  county.  On  the  trial,  after  the  county  had  rested, 
the  court  sustained  an  objection  to  the  introduction  of 
any  testimony  on  behalf  of  the  defendants  on  the  ground 
that  the  answers  stated  no  defense.  This  was  logically 
followed  by  instructing  the  jury  to  return  a  verdict  in 
favor  of  the  county  for  the  amount  by  it  claimed.  These 
rulings  were  manifestly  erroneous  as  to  the  sureties  de- 
fending, who  by  their  answer  merely  admitted  the  elec- 
tion and  qualification  of  Trites,  the  making  and  approval 
of  the  bond,  and  denied  all  other  allegations  of  the  pe- 
tition. Trites  and  the  sureties  joined,  however,  in  the 
motion  for  a  new  trial,  and  also  in  the  petition  in  error, 
so  that  there  can  be  no  reversal  because  of  the  error 
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affecting  the  sureties  alope  unless  the  rulings  com- 
plained of  were  erroneous  as  to  Trites  also.  The  peti- 
tion, as  a  breach  of  the  bond,  alleged  that  during  Trites' 
incumbency  of  the  office  he,  as  such  officer,  received 
$9,150  from  the  sale  of  refunding  bonds;  that  he  claimed, 
as  commission  for  selling  said  bonds,  the  sum  of  $306.60, 
and  held  out  from  the  sum  so  by  him  received  said  sum 
of  $306.(30,  and  that  he  had  neglected  and  refused  to  pay 
over  to  the  county  said  sum.  Trites,  in  his  answer,  de- 
nied that  he  ever  took,  received,  held  out,  or  otherwise 
failed  to  account  to  the  plaintiff  for  said  sum;  that  he 
kept,  or  retained,  said  sum  as  fees,  commission,  or  salary, 
and  averred  that  during  his  incumbency  regular  settle- 
ments were  made  as  required  by  law;  that  at  each  of 
said  settlements  he  faithfully  and  fully  accounted  for 
every  dollar  that  came  into  his  hands  as  treasurer,  not 
in  any  instance  taking,  claiming,  or  deducting  any  fees, 
salary,  or  commission,  but  that  in  each  instance  all  fees, 
salary,  or  commissions  by  him  received  were  first  audited 
and  allowed  by  the  plaintiff.  Further,  Trites  averred 
that  he  had  been  appointed  by  the  commissioners  of  the 
county  to  negotiate  the  bonds  described  in  the  petition, 
and  that  he  had  fully  accounted  for  and  paid  into  the 
treasury  all  the  proceeds  of  the  sale  of  said  bonds,  with- 
out reservation  or  deduction;  that  subsequently,  and 
with  full  knowledge  of  all  the  facts,  the  commissioners 
allowed  and  paid  to  Trites  the  sum  sued  for,  as  salary 
or  commission  for  his  services,  and  that  no  appeal  was 
taken  from  said  allowance  and  payment.  The  suf- 
ficiency of  this  answer  must  be  determined  in  the  light 
of  a  rule  now  well  settled  in  the  jurisprudence  of  the 
state.  A  county  board,  in  examining  the  reports  and 
approving  the  accounts  of  a  county  officer,  acts  minis- 
terially, and  an  adjust nu^nt  so  made  is  no  bar  to  an 
action  subsequently  instituted  to  recover  moneys  unlaw- 
fully withheld  by  the  officer;  but  such  a  board  in  audit- 
ing and  allowing  claims,  undt^r  the  i)ower  conferred  by 
Compiled  Statutes,  chapter  18,  article  1,  section  37,  acts 
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judicially,  and  its  judgment  is  conclusive,  unless  reversed 
in  appellate  proceedings.  The  cases  establishing  and 
illustrating  the  foregoing  propositions  are  collated  in 
the  recent  case  of  Hazelet  v.  Holt  County,  51  Neb.  716.  A 
case  applying  them  to  a  state  of  the  pleadings  somewhat 
similar  to  the  present  is  Gage  County  v.  Hill,  52  Neb. 
444.  The  answer,  while  unnecessarily  involved  and 
somewhat  verbose,  and  while  lacking  much  in  accuracy 
of  statement,  nevertheless  fairly  pleads  that  Trites  did 
not  withhold  the  money  sued  for,  but  that  he,  on  the 
contrary,  fully  accounted  therefor,  and  that  what  he 
received  was  in  pursuance  of  the  allowance  to  him  of  a 
claim  interposed  therefor,  and  passed  upon  by  the  board 
in  its  judicial  capacity.  Trites'  answer,  therefore,  pre- 
sented a  defense,  and  the  district  court  erred  in  refusing 
to  permit  evidence  to  be  introduced  thereunder. 


Beyebsed  and  remanded. 


Paxton  &  Gaixagher  et  al.,  appellants,  v.  Jonathan 
J.  Sutton  et  al.,  appellees. 

Filed  December  9, 1897.    No.  7563. 

Homestead  Exemption.  A  debtor  may  acquire  a  homestead,  and  hold 
it  exempt  from  execution  for  debts  created  before  Its  acquisition, 
but  not  then  reduced  to  Judgment,  and  this  although  the  home- 
stead was  obtained  by  exchange  for  property  which  was  liable 
for  the  payment  of  such  debts. 

Appeal  from  the  district  court  of  Chase  county.  Heard 
below  before  Welty,  J.    Affirmed. 

Hwjoard  M.  Kellogg  and  Alfred  W.  Agee,  for  appellants. 

Keferences:  Riddell  v.  Shirley,  5  Cal.  488;  Randall  v. 
Buffington,  10  Cal.  491;  Pratt  v.  Burr,  5  Biss.  [U.  S.]  36; 
Bugg  V.  Russell,  75  Qa.  837;  Wedgewood  v.  Withers,  35  Neb. 
583. 

10 
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A.  B,  TayloTy  contra. 

A  homestead  is  not  liable  for  debts  contracted  before 
the  homestead  was  purchased.  {Ilanlon  v.  Pollard^  17 
Neb.  368;  Pahner  v.  Hatces,  50  N.  W.  Rep.  [Wis.]  341; 
Jacobi  V.  ParJdand  Distilling  Co.^  43  N.  W.  Rep.  [Minn.]  52; 
Dortch  V.  Benton,  3  S.  E.  Rep.  [N.  Car.]  638;  Tucker  v. 
Drakey  11  Allen  [Mass.]  145;  O^Donnell  v.  Segar,  25  Mich. 
367;  No7'th  v.  Shmrn,  15  Tex.  174;  Cipperly  v.  Rhodes,  53 
111.  346;  Culver  v.  Rogers,  28  Cal.  521;  Randall  v.  Buffing- 
ton,  10  Cal.  491;  Backer  v.  Meyer,  43  Fed.  Rep.  702;  Kelly 
V.  Sparks,  54  Fed.  Rep.  70;  Woodward  v.  People^ s  Nat. 
Bank,  31  Pac.  Rep.  [Colo.]  184;  Ilines  v.  Duncan,  79  Ala. 
112.) 

Irvine,  C. 

Jonathan  J.  Sutton  was  engaged  in  the  mercantile 
business  at  Aurora,  in  Hamilton  county.  On  February 
21,  1893,  he  was  indebted  to  the  plaintiffs  in  divers 
amounts  for  goods  sold  to  him  to  replenish  his  stock. 
On  that  day  he  exchanged  his  stock  of  goods  for  160 
acres  of  land  in  Chase  county.  The  title  to  80  acres  was 
taken  in  himself  and  to  the  remaining  80  in  his  wife. 
On  March  6,  1893,  he  removed  upon  the  land  and  has 
since  been  occupying  it  as  a  homestead.  The  plaintiffs 
very  promptly  reduced  their  claims  to  judgment,  and  on 
March  6  filed  transcripts  of  their  several  judgments  in 
the  office  of  the  clerk  of  the  district  court  of  Chase 
county.  They  theu  caused  executions  to  be  levied  upon 
the  land  and  afterwards  filed  the  petition  in  this  case, 
alleging  that  by  reason  of  the  conveyance  to  Mrs.  Sutton 
and  the  claim  of  homestead  the  land  could  not  be  sold 
to  advantage,  and  praying  that  their  levies  be  declared 
valid  and  the  land  subjected  to  the  payment  of  the  judg- 
ments. The  pleadings  and  admissions  made  on  the  trial 
left,  so  far  as  the  homestead  was  concerned,  really  no 
contested  issue  except  whether  the  purpose  of  Sutton  in 
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making  the  exchange  was  to  defeat  his  creditors.  There 
was  a  finding  for  the  defendants  and  judgment  of  dis- 
missal. The  court  found  that  the  land  did  not  exceed 
12,000  in  value,  so  that  it  was  exempt  from  judgment 
liens  and  execution  or  forced  sale  unless  the  special  cir- 
cumstances prevented  the  operation  of  the  exemption 
privilege  as  to  these  judgments.  It  is  contended  that 
the  sole  object  of  Sutton  in  exchanging  his  goods  for  the 
land  and  removing  upon  it  was  to  obtain  the  benefit  of 
the  exemption  laws  and  thereby  defeat  his  creditors. 
We  shall  assume  that  this  was  shown.  Did  it  consti- 
tute such  a  fraud  upon  creditors  as  to  estop  him  from 
asserting  his  homestead  exemption? 

In  this  state  the  homestead  exemption  may  be  claimed 
as  well  against  debts  existing  when  the  homestead  was 
acquired  as  against  those  created  thereafter.  {Ilanlon 
v.  Pollard,  17  Neb.  368.)  The  statute  makes  no  distinc- 
tion between  the  two  classes  of  debts  and  the  courts 
cannot  create  any.  The  right  here  depends  upon  the 
situation  when  judgment  is  recovered  and  not  when  the 
debt  is  created.  {Bowkcr  v.  Collins,  4  Neb.  494;  Ilanlon 
V.  Pollard,  supra.)  The  homestead  exemption  cannot  be 
claimed  as  against  a  judgment  recovered  before  the  land 
became  a  homestead,  because  in  that  case  the  lien  of  the 
judgment  had  attached,  and  the  acquisition  of  a  home- 
stead character  does  not  displace  existing  liens.  And 
the  law  generally  is  so  where  the  statute  does  not,  as 
many  statutes  do,  except  pre-existing  debts  from  the 
operation  of  the  exemption.  It  follows  that  it  is  the 
legal  right  of  a  debtor  to  acquire  a  homestead,  and  in 
order  to  do  so  he  must  usually  devote  to  that  purpose 
money  or  property  that  is  not  exempt.  Credit  is  ex 
tended  or  should  be  extended  with  a  view  to  that  right. 
If  such  be  the  debtor's  absolute  right  then  it  would  seem 
that  his  motive  is  immaterial.  As  in  the  case  of  the 
alienation  of  exempt  i>roperty,  it  is  held  that  such  aliena- 
tion cannot  be  set  aside  as  fraudulent,  because  it  cannot 
operate  as  a  fraud;  so  here,  if  the  right  exists  to  pur- 
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chase  exempt  property  with  non-exempt,  such  purchase, 
cannot  operate  as  a  fraud  upon  creditors.  For  similar 
reasons  the  appropriation  of  all  a  debtor's  property  to 
pay  a  favored  creditor  is  not  a  fraud  upon  the  others 
except  as  the  statute  makes  an  actual  fraudulent  intent 
invalidate  the  transaction.  The  fact  that  the  debt  was 
incurred  in  the  purchase  of  a  part  of  the  goods  from  the 
sale  of  which  the  exempt  property  was  acquired  does  not 
affect  the  case,  unless  indeed  the  goods  were  bought  with 
the  intention  of  not  paying  for  them  and  of  converting 
them  into  exempt  property  for  the  purpose  of  accomplish- 
ing that  object.  In  that  case  the  goods  might  be  reclaimed 
if  the  fraud  were  seasonably  discovered,  and  it  may  be 
that  if  not  discovered  until  after  their  exchange,  the 
property  for  which  they  were  exchanged  might  then  be 
charged  with  the  debt.  Such  a  case  would  not  be  unlike 
that  of  one's  stealing  property  and  then  claiming  it  as 
against  the  owner.  But  this  case  presents  no  such  state 
of  facts.  It  is  true  that  it  appears  that  a  small  part  of 
the  goods  out  of  which  some  of  the  debts  arose  was  not 
delivered  until  a  few  days  after  the  sale*of  the  stock,  but 
these  goods  were  not  bought  in  contemplation  of  the 
sale  or  with  the  intent  to  defraud,  so  far  as  the  evidence 
discloses. 

A  few  cases  are  opposed  to  the  views  we  have  ex- 
pressed,— notably  Pratt  v.  Bnrr^  5  Biss.  [U.  S.  C.  C]  36. 
The  reasoning  of  that  case  would,  however,  defeat  the  ex- 
emption as  against  any  pre-existing  debt,  and  is  based, 
as  in  other  cases  taking  a  similar  view,  on  the  injustice 
and  apparent  immorality  of  a  claim  of  exemption  under 
such  circumstances.  Such  cases  neglect  the  fundamental 
principle  that  the  courts  cannot  set  aside  valid  legisla- 
tive acts  or  engraft  amendments  upon  them  merely  be- 
cause the  judges  deem  the.  legislation  unwise  or  even 
unjust.  In  all  cases  of  exemptions  the  creditor  suffers 
because  the  legislature  has  deemed  the  importance  of 
protecting  the  family  in  its  home  and  sustenance  to  be 
greater  than  that  of  enforcing  the  payment  of  debts. 
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The  great  weight  of  authority  is,  however,  in  accordance 
with  the  opinion  we  have  indicated.  In  Comstock  v. 
Bechtely  63  Wis.  656,  the  question  was  squarely  presented 
whether  a  conversion  of  non-exempt  property  into 
exempt,  for  the  sole  purpose  of  placing  it  beyond  the 
reach  of  creditors,  would  subject  the  latter  property  to 
the  payment  of  debts  existing  at  the  time  of  the  conver- 
sion, and  the  court  held  that  it  would  not,  that  the  prop- 
erty from  its  character  remained  exempt  and  the  only 
remedy  of  the  creditor  was  by  attacking  the  sale  of  the 
non-exempt  property.  Cipperly  v.  Rhodes^  53  111.  346, 
was  a  case  like  the  one  before  us,  even  to  the  fact  of  the 
conveyance  of  the  homestead  to  the  wife,  and  the  home- 
stead was  held  exempt  because  "it  was  not  a  fraud  on 
creditors  to  buy  a  homestead  which  would  be  beyond 
their  reach."  So  in  Jacoby  v.  Parkland  Distilling  Co.^  41 
Minn.  227,  the  debtor's  right  was  in  such  case  affirmed, 
because  "he  is  merely  exercising  a  right  which  the  law 
gives  him,  and  subject  to  which  every  one  gives  him 
credif  Michigan  holds  to  the  same  effect,  the  court 
saying:  "There  may  be  a  moral  wrong  in  thus  keeping 
property  from  creditors,  but  if  so  it  is  one  which  the 
statute,  on  grounds  of  public  policy  and  to  prevent  dis- 
tressing families,  has  sanctioned  in  allowing  the  exemp- 
tion, and  therefore  is  not  legally  a  fraud."  {O^Donnell  v. 
Segar,  25  Mich.  367.)  And  in  California,  after  one  de- 
cision indicating  a  contrary  view,  it  is  now  settled  that 
one  may  apply  non-exempt  property  to  the  discharge  of 
incumbrances  on  a  homestead,  and  claim  the  whole 
homestead  as  exempt.  {Randall  v.  Buffington,  10  Cal. 
493;  In  re  Henkel,  2  Sawyer  [U.  S.  0.  C]  305.)  The  law  is 
thus  stated  by  Foster,  J.,  in  Kelly  v.  Sparks,  54  Fed.  Rep. 
70:  "It  seems  to  be  well  settled  on  principle  and  the 
preponderance  of  authority  that  an  insolvent  debtor, 
knowing  himself  to  be  insolvent,  may  acquire  a  home- 
stead for  himself  and  family,  and  hold  the  same  exempt 
from  his  creditors,  although  purchased  with  non-exempt 
assets,  and  that  fraud  cannot  be  imputed  to  such  an  act. 
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*  *  *  Credit  is  given  the  debtor  in  full  view  of  this 
comiiroliensive  exemption."  (See,  too,  Fii^st  Nat.  Bank  v. 
'Glass,  79  Fed.  Kep.  706.) 

In  the  view  we  have  taken  of  the  question  discussed  it 
follows  that  all  the  land  would  have  been  exempt  if  title 
had  been  taken  in  Sutton.  He  therefore  had  the  right 
as  against  creditors  to  convey  or  cause  to  be  conveyed  a 
l)ortion  thereof  to  his  wife,  as  the  homestead  can  be 
claimed  from  the  property  of  either.  (Compiled  Stat- 
utes, ch.  36,  sec.  2.)  It  is  unnecessary,  therefore,  to 
consider  the  special  attack  and  special  defense  with  ref- 
erence to  her  right. 

Affirmed. 


riioviDENT  Life  &  Trust  Company,  appellant,  v. 
Daniel  Keniston  et  al.,  appellees. 

Filed  December  9, 1897.    No.  9273. 

Receivers:  Appointment.  An  application  for  the  appointment  of  a  re- 
ceiver is  addressed  to  the  sound  discretion  of  the  court,  and  where, 
under  all  the  circumstances  of  a  given  case,  it  appears  that  a 
greater  injury  would  ensue  from  the  appointment  than  from  per- 
mitting the  possession  of  the  property  to  lemain  undisturbed,  a  re- 
ceiver will  not  be  appointed. 

Api»eal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.     Affinned. 

Lake,  Hamilton  &  Maxwell,  for  appellant. 

Gregory,  Day  d  Day,  contra. 

Irvine,  C. 

The  plaintiff,  the  Provident  Life  &  Trust  Company, 
obtnined  a  decree  foreclosing  a  mortgage  made  by  the 
defendant  Keniston.  At  the  sale  the  plaintiff  became 
the  i)urchaser.  Keniston  appealed  from  the  order  of 
confirmatiou  and  his  appeal  is  still  pending.     After  that 
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appeal  had  been  perfected  the  plaintifif  applied  to  the 
district  court  for  the  appointment  of  a  receiver  of  the 
premises  in  controversy.  The  district  court  denied  the 
application,  and  this  is  an  appeal  by  the  plaintiff  from 
the  order  denying  it.  The  case  has  been  advanced  in 
order  that  the  appeal,  if  well  taken,  might  not  be  una- 
vailing. 

The  grounds  upon  which  the  application  was  based 
were  that  the  property  was  insufficient  in  value  to  pay 
the  mortgage  debt  with  accruing  interest  and  costs,  and 
that  the  defendants  were  permitting  taxes  to  become 
delinquent  and  had  suffered  the  premises  to  be  sold  for 
taxes.  We  need  not  inquire  into  the  first  matter.  The 
sale  determined  the  amount  to  be  realized  by  plaintiff 
in  its  capacity  of  mortgagee.  As  such  it  would  be  en- 
titled to  the  purchase  price,  in  case  of  final  confirmation, 
and  no  more,  whatever  might  be  the  value  of  the  prop- 
erty. While  resisting  the  setting  aside  of  tlie  sale  it 
could  not  be  heard  to  say  that  such  sale  was  bad  and 
that  therefore  it  should  be  reinstated  in  its  position  as 
an  unsatisfied  mortgagee,  and  that  the  property  on  a 
resale  would  be  insufficient  to  satisfy  its  debt.  The  sec- 
ond ground  was  fully  proved  and  would  ordinarily,  per- 
haps, be  sufficient  to  justify  the  appointment  of  a  re- 
ceiver on  application  of  the  purchaser,  where  the  order 
of  confirmation  has  been  superseded.  But  the  evidence 
in  this  case  was,  we  think,  sufficient  to  sustain  the  action 
of  the  trial  court  in  refusing  to  interfere  with  defend- 
ant's possession.  The  premises  are  occupied  as  a  home- 
stead by  Keniston  and  his  family,  and  while  we  do  not 
determine  that  this  fact  would  alone  in  all  cases  be 
sufficient  to  prevent  the  appointment  of  a  receiver,  still 
it  will  readily  be  conceded  that  it  is  in  all  cases  a  cir- 
cumstance proper  for  the  consideration  of  the  court  in 
determining  whether  one  should  be  appointed.  To  in- 
terfere thus  summarily  with  the  possession  of  real  prop- 
erty, before  the  final  determination  of  a  cause,  is  always 
a  somewhat  severe,  though  sometimes  a  necessary,  exer- 
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cise  of  judicial  power.     Certainly  the  court  should  be 
more  reluctant  to  so  interfere  where  a  homestead  and 
a  home  are  thereby  destroyed,  than  where  its  action  in- 
volves only  the  disturbance  of  purely  selfish  business 
interests,  capable  of  monetary  admeasurement.     Such 
a  rule  is  dictated  at  once  by  considerations  of  humanity, 
public  policy,  and  well-defined  equitable  principles.     In 
addition  to  this  there  was  testimony,  contradicted  it  is 
true,  but  sufficient  to  sustain  a  finding  to  that  effect, 
that  the  property  in  controversy  was  situated  in  a  lo- 
cality where  there  was  very  little  demand  for  property 
of  such  character,  that  it  was  doubtful  if  it  could  be 
rented,  and  that  if  rented  at  all  it  would  not  bring  more 
than  |25  per  month,  and  at  that  rate  it  would  be  neces- 
sary for  the  lessor  to  pay  the  water  rents  and  keep  the 
building  in  repair;  that  the  hazards  of  such  an  admin- 
istration of  the  property  would  cause  a  depreciation 
thereof  greater  than  the  probable  income  from  rents 
which  might  be  received,  and  that  Keniston  had  kept 
the  premises  in  perfect  repair  and  had  exercised  great 
care  in  the  preservation  thereof.     An  application  for  a 
receiver  is  addressed  to  the  sound  discretion  of  the  trial 
court,  and  while  by  the  statutes  and  by  force  of  adjudi- 
cated cases  the  exercise  of  that  discretion  is  to  a  certain 
extent  governed  by  general  rules,  still  in  each  case  the 
particular  circumstances  must  be  regarded,  and  if,  con- 
sidering all  the  circumstances,  "the  case  be  such  that  a 
greater  injury  would  ensue  from  the  appointment  of  a 
receiver  than  from  leaving  the  property  in  the  hands 
now  holding  it,  or  if  any  other  considerations  of  pro- 
priety or  conveniency  render  the  appointment  of  a  receiver 
improper  or  inexpedient,  none  will  be  appointed."    (Vase 
V.  Reed,  1  Woods  [U.  S.  0.  0.]  650.)    In  the  light  of  the 
foregoing  rules  and  of  that  aspect  of  the  evidence  most 
favorable  to  the  defendant,  which  we  must  here  accept 
in  view  of  the  finding  below,  the  district  court  did  not 
err  in  refusing  plaintiff's  application. 

Affirmed, 
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Filed  Decembeb  21, 1897.    No.  7431. 

1.  Ck)nTersloii:  Evidence.    Evidence  examined  and  held  to  sustain  the 

finding  adverse  to  the  contention  of  plaintiffs  in  error. 

2.  Trial:  Leading  Questions.    It  is  within  the  discretion  of  the  district 

court  in  a  proper  case  to  allow  leading  questions,  and  the  exercise 
of  such  discretion,  in  the  absence  of  an  apparent  abuse  thereof,  is 
not  the  subject  of  review  on  appeal.  {St.  Paul  Fire  &  Marine  Ins, 
Co.  V.  Ootthelf,  35  Neb.  351.) 

8.  Evidence:  Telegram:  Presumption  op  Delivery,  A  similar  pre- 
sumption of  delivery  results  from  the  entrusting  to  a  telegraph 
company  for  transmission  of  a  message  properly  addressed  to  that 
which  follows  from  the  posting  of  a  letter  for  transmission  by  the 
United  States  mail. 

4. :  :  .    Such  presumption  results  from  the  office  of 

a  telegraph  company  to  the  public,  which,  in  this  state,  is  that  of  a 
carrier  of  intelligence  with  rights  and  duties  analogous  to  those  of 
carriers  of  goods  and  passengers.  {Western  Union  Telegraph  Co,  v. 
Call  Publishing  Co,,  44  Neb.  326.) 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.    Affirmed. 

/.  B.  AndrewSy  for  plaintiffs  in  error. 

J.  J.  McCarthy y  contra. 

Post,  0.  J. 

The  defendant  in  error,  hereafter  called  the  bank,  on 
May  28, 1893,  at  the  village  of  Emerson,  advanced  to  one 
Johnson  the  sum  of  |1,200,  wherewith  to  purchase  cer- 
tain cattle.  On  the  same  day  the  cattle  above  mentioned 
were  by  Johnson  shipped  to  South  Omaha,  consigned  to 
the  plaintiffs  in  error,  who  were  engaged  in  business  as 
commission  men  and  live  stock  brokers,  and  at  the  same 
time,  as  security  for  the  money  so  advanced,  Johnson 
drew  against  the  proceeds  of  the  said  cattle  a  sight 
draft,  of  which  the  following  is  a  copy: 


Arthur  Perry  et  al.  v.  German-American  Bank,   "gr^ 

57  489 
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"German-American  Bank, 
"11,200.00.  Emerson,  Neb.,  May  29, 1893. 

"At  sight  pay  to  the  order  of  German- American  Bank 
twelve  hundred  and  no  100  dollars,  and  charge  to  the 
account  of  G.  G.  Johnson. 

"To  Perry  Bros.  &  Co.,  South  Omaha,  Neb." 

On  the  upper  margin  of  said  draft  was  written  the  fol- 
lowing words:  "21  head  cattle  shipped  May  28,  1893, 
from  Emerson,  Neb."  It  should  in  this  connection  be 
noted  that  May.  28,  the  day  of  the  foregoing  transactions, 
was  Sunday;  hence  the  draft  was  made  to  bear  date  of 
the  29th.  On  the  28th  the  bank,  for  its  further  protec- 
tion, forwarded  to  plaintiff  in  error  the  following  tele- 
graphic message: 

"Emerson,  Neb.,  May  28,  1893. 

"To  Perry  Bros.  £  Co. :  We  have  draft  on  you  from  G. 
G.  Johnson,  twelve  hundred  dollars,  for  21  head  cattle 
shipped  to-day.  German-American  Bank." 

The  foregoing  message  was  received  at  South  Omaha 
at  3 :50  P.  M.  on  Sunday,  the  28th,  and  delivered  to  plain- 
tiflTs  in  error  on  the  day  of  its  receipt  or  the  following  day. 
Johnson  accompanied  the  cattle  in  question  from  Em- 
erson to  South  Omaha,  where  he  arrived  Sunday  night, 
and  the  next  morning  about  7  o'clock  notified  plaintiffs 
in  error  of  the  arrival  of  the  cattle.  He  also  at  the  same 
time,  as  appears  from  his  testimony,  personally  notified 
plaintiffs  in  error  that  "there  was  a  draft  of  |1,200  on 
the  cattle,"  which  he  directed  the  latter  to  pay  and  place 
the  balance  of  the  proceeds  of  said  consignment  to  his 
credit.  Plaintiffs  in  error,  in  the  course  of  their  busi- 
ness, sold  said  cattle,  and  received  the  proceeds  therefor 
about  3  o'clock  P.  M.  on  Monday,  the  29th,  but  credited 
the  entire  amount  thereof  to  Johnson  upon  an  open  ac- 
count for  advancements  previously  made,  and  refused 
payment  of  the  draft  of  the  bank  when  presented  in 
due  time.  The  bank,  in  an  action  for  the  refusal  of 
plaintiffs  in  error  to  accept  its  said  draft,  and  for  the 
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conversion  of  its  aforesaid  security,  recovered  judgment 
in  the  district  court  for  Douglas  county,  and  which  is 
presented  for  review  by  means  of  this  proceeding. 

It  is  first  argued  that  the  record  fails  to  disclose  a 
pledge  of  the  cattle  in  controversy  to  the  bank  as  se- 
curity for  the  money  advanced.  That  contention  is  with- 
out merit.  Both  Johnson  and  Moseman,  the  cashier, 
testified,  in  substance,  that  the  bank  was  to  have  a  lien 
upon  the  cattle  and  the  proceeds  thereof  for  the  money 
advanced  by  it. 

It  is  next  complained  that  the  court  erred  in  permit- 
ting the  bank,  over  the  objection  of  plaintiffs  in  error, 
to  ask  the  witnesses  <Tohnsou  and  M(»ad  certain  leading 
questions.  The  allowing  of  leading  questions  is,  as  a 
general  rule,  within  the  discretion  of  the  trial  court,  and 
its  judgment  in  that  regard  is  not,  in  the  absence  of  an 
abuse  of  discretion,  the  subject  of  review  on  appeal  or 
proceedings  in  error.  {St,  Paul  Fire  &  Marine  Ins,  Co.  v. 
Oottlwlf,  35  Neb.  351.) 

Lastly,  it  is  contended  that  the  district  court  erred  in 
giving  instruction  No.  6,  relating  to  the  presumption 
arising  from  the  transmission. of  the  telegram  above  men- 
tioned. It  was  by  the  paragraph  complained  of  in  sub- 
stance charged  that  the  plaintiffs  in  error  having  them- 
selves produced  the  message,  which  was  shown  to  have 
been  received  at  South  Omaha  on  the  afternoon  of  the 
28th,  it  is  j)resumed  to  have  been  delivered  in  season, 
that  is,  previous  to  the  sale  of  the  cattle  on  the  after- 
noon of  the  29th,  and  that  the  burden  is  upon  the  plain- 
tiffs in  error  of  proving  the  contrary.  There  is  certainly 
no  error  in  the  instruction  of  which  plaintiffs  in  error 
can  complain.  There  is,  indeed,  a  decided  preponder- 
ance of  authority  in  favor  of  the  proposition  that  a 
similar  presumption  of  delivery  results  from  the  entrust- 
ing to  a  telegraph  company  for  transmission  of  a  mes- 
sage properly  addressed  as  that  which  follows  from  the 
posting  of  a  letter  duly  addressed  and  stamped  for  trans- 
mission by  means  of  the  United  States  mail.     {Oregon 
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Stcatnship  Co.  v.  Oti^,  100  N.  Y.  446;  Commomoenlth  v. 
Jeffries,  7  Allen  [Mass.]  548;  Wharton,  Evidence  sec. 
76;  Gray,  Conimuuication  by  Telegraph  sec.  136.)  Such 
presumption  results  naturally,  if  not  necessarily,  from 
the  relation  of  telegraph  comj^anies  to  the  public,  which, 
in  this  state  at  least,  is  held  to  be  that  of  public  carriers 
of  intelligence  with  rights  and  duties  analogous  to  those 
of  carriers  of  goods  and  passengers.  (Western  Union  Tele- 
graph Co.  V.  Call  PuMlshing  Co.,  44  Neb.  326.)  Plaintiffs 
in  error,  in  appropriating  the  price  of  the  cattle  sold, 
claimed  to  act  under  and  by  virtue  of  a  previous  under- 
standing with  Johnson  whereby  the  proceeds  of  all  stock 
consigned  to  them  by  the  latter  should  be  applied  in 
satisfaction  of  the  balance  owing  by  him.  But  conced- 
ing the  existence  of  an  agreement  such  as  alleged,  the 
plaintiffs  in  error  have,  without  objection,  been  permit- 
ted to  retain  the  proceeds  of  the  cattle  over  and  above 
the  claim  of  the  bank.  In  other  words,  they  have  en- 
forced their  claim  to  the  extent  of  Johnson's  interest  in 
the  property,  which,  in  view  of  the  facts  in  evidence,  is 
all  they  are  entitled  to  demand.  What  would  have  been 
their  rights  in  the  premises  had  the  sale  and  appropria- 
tion of  the  proceeds  of  the  cattle  been  consummated  by 
them  in  ignorance  of  the  claim  of  the  bank,  we  are  not 
called  upon  to  consider,  since  there  is  in  this  record  abun- 
dant evidence  to  support  the  finding  against  them  upon 
that  issue.    The  judgment  is  clearly  right  and  must  be 


Affirmed. 


J.  W,  ToMBLiN  V.  Jonathan  Higgins. 

Filed  December  21, 1897.    No.  7629. 

TTsury:  Action  for  Interest.  The  defense  of  usury  Is  available  In  an 
action  by  a  national  bank  for  the  recovery  of  unpaid  interest 
where  the  rate  contracted  for  by  it  is  in  excess  of  that  prescribed 
by  the  act  of  congress.  {Norfolk  Nat.  Bank  v.  Schwenk,  46  Neb. 
381.) 
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Error  from  the  district  court  of  Furnas  county.  Tried 
below  before  Welty,  J.    AiJirmed, 

W.  8.  Morlan^  for  plaintiff  in  error. 

J.  H.  Broody y  contra. 

Post,  C.  J. 

This  cause  was  commenced  in  the  county  court  of 
Furnas  county,  where  the  plaintiff  in  error  sued  to  re- 
cover from  the  defendant  in  error  as  maker  of  a  promis- 
sory note  for  f 500,  bearing  date  of  March  14,  1891,  and 
payable  March  14,  1892,  with  interest  from  date,  to  the 
order  of  "J.  W.  Tomblin,  Pt."  A  trial  upon  issue  joined 
resulted  in  a  judgment  for  the  defendant,  from  which  an 
appeal  was  prosecuted  to  the  district  court,  where,  to  the 
petition  in  the  usual  form  in  like  actions,  an  answer  was 
interposed  in  which  it  was  alleged  that  the  First  Na- 
tional Bank  of  Arapahoe  was  the  real  party  in  interest, 
and  that  in  the  execution  and  delivery  of  the  note  in  suit, 
as  well  as  in  the  several  antecedent  transactions  furnish- 
ing the  pretended  consideration  therefor,  the  plaintiff 
acted  as  the  trustee  for  said  bank.  Said  allegation  was 
accompanied  by  a  statement  in  detail  of  the  transactions 
between  the  defendant  and  the  bank,  resulting  in  the 
execution  of  this  note,  which  are  in  brief  the  loaning 
by  the  latter  to  the  former  of  a  large  sum  of  money  at  a 
usurious  rate  of  interest,  the  renewal  from  time  to  time 
of  the  notes  given  therefor  at  a  usurious  rate  of  interest, 
and  the  payment  upon  said  notes  and  renewals  thereof 
of  a  sum  largely  exceeding  the  money  loaned.  It  was 
further  expressly  charged  that  the  note  in  suit  was 
given  for  usurious  interest  which  had  accrued  on  the 
original  loan  and  renewal  notes  given  therefor,  and  for 
no  other  or  different  consideration  whatever.  The  plain- 
tiff replied,  (1)  denying  the  allegations  of  the  answer  ex- 
cept such  as  were  therein  confessed;  (2)  alleging  that 
the  note  in  suit  was  given  for  a  part  of  the  balance  found 
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to  be  due  from  defendant  upon  final  settlement  previ- 
ously had  of  all  matters  of  difference  between  the  par- 
ties. A  trial  was  had  of  the  issues  thus  presented  in 
the  month  of  October,  1893,  resulting  in  a  verdict  for 
the  plaintiff,  which  was,  however,  set  aside  on  motion 
of  the  defendant.  Subsequently  the  plaintiff,  by  leave 
of  court,  filed  an  amended  petition  alleging  the  execution 
of  the  note  to  him  as  agent  and  president  of  the  bank 
above  named  and  in  its  behalf.  To  this  petition  the  de- 
fendant .  answered,  (1)  admitting  the  execution  of  the 
note,  and,  in  effect,  denying  the  other  allegations  thereof; 
(2)  alleging  the  usury  of  the  original  loan  and  renewals 
thereof,  including  the  note  in  suit;  (3)  alleging  that  the? 
bank,  if  the  party  in  interest  in  said  transaction,  is  now 
estopped  to  assert  any  right  in  that  behalf,  for  the  reason 
that  said  note  was  taken  by  said  bank  in  the  name  of 
plaintiff  with  the  fraudulent  purpose  of  evading  the  pen- 
alty imposed  by  act  of  congress  for  the  taking  or  reserv- 
ing of  usurious  interest  by  national  banks.  In  tlie  reply 
subsequently  filed,  after  a  denial  of  the  new  matter  in  the 
answer,  it  is  alleged,  in  substance,  that  the  security  held 
by  the  bank  for  the  indebtedness  of  defendant  being 
deemed  insufficient,  an  arrangement  was  made  >vhereby 
the  notes  representing  such  indebtedness  should  be  re- 
duced to  the  extent  of  $500,  and  a  new  and  separate  note 
executed  for  that  amount  that  pursuant  to  such  agree- 
ment the  note  in  suit  was  executed  as  payment  pro  tanto 
and  the  sum  of  |500  credited  upon  defendant's  notes  so 
held  by  the  bank.  A  second  trial  was  had  to  the  court 
without  the  assistance  of  a  jury,  resulting  in  a  finding 
and  judgment  for  the  defendant,  from  which  the  plaintiff 
prosecutes  error  to  this  court. 

It  is,  in  the  view  we  take  of  the  record,  necessary  to 
notice  a  single  one  of  the  several  questions  argued  by 
counsel,  viz.,  that  of  the  consideration  for  the  note  which 
is  the  subject  of  this  controversy.  If,  as  contended  by 
defendant,  the  sole  and  only  consideration  therefor  is 
interest  on  his  apparent  indebtedness  to  the  bank,  being 
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a  balance  of  principal  and  interest  of  a  loan  confessedly 
nsnrious,  it  follows  that  the  judgment  should  be  affirmed, 
since  the  utmost  that  can  be  claimed  in  behalf  of  the 
plaintiff  under  the  averments  of  his  pleadings,  is  that 
he  stands  as  the  representative  of  the  bank.  It  has  been 
settled  by  repeated  decisions  of  this  court  that  the  plea 
of  usury  is  good  in  an  action  by  a  national  bank  as  to 
unpaid  interest  where  the  contract  rate  exceeds  that  pre- 
scribed by  the  national  banking  act.  {Hall  v.  First  Nat. 
Bank  of  Fairlury^  30  Neb.  99;  McOliee  v.  First  Nat.  Bank 
of  Tobias,  40  Neb.  92;  Norfolk  Nat.  Bank  v.  Schwenk,  46 
Neb.  381.) 

The  evidence  bearing  upon  the  question  under  dis- 
cussion is  somewhat  confusing,  and  involves  transac- 
tions so  numerous  and  intricate  as  to  render  even  the 
briefest  possible  synopsis  thereof  impracticable  in  this 
connection.  There  certainly  is  evidence  tending  to  sus- 
tain the  contention  that  the  note  represents  interest  on 
the  usurious  loan,  and  positive  proof  that  it  is  otherwise 
without  any  consideration  whatever.  We  are  unable  to 
perceive  any  sufficient  ground  .for  interference  with  the 
finding  of  the  district  court 

Judgment  affirmed. 


Chicago,  Burlington  &  Quinoy  Eailroad  Company  v. 
Angelina  Steear. 

Filed  Deceioeb  21, 1897.    No.  7665. 

1.  CarrieTs:  Loss  of  Baggage:  Evidence:  Checks.  A  check  for  bag- 
gage Is  prima  facie  evidence  that  the  baggage  It  represents  has 
been  delivered  to  the  Issuing  company  by  the  person  to  whom 
the  check  Is  Issued.  The  introduction  of  the  check  in  evidence 
Is  such  proof  of  the  fact  of  the  delivery  of  the  baggage  as  to  cast 
'  the  burden  on  the  party  contesting  the  fact  of  proving  to  the 
contraxT  or  showing  the  nondelivery. 
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2.  Conflicting  Evidence:  Review.  The  finding  of  fact  by  a  trial  court 
based  on  conflicting  evidence  will  not  be  disturbed  on  error  to  this 
court  unless  clearly  wrong. 

Error  from  the  district  court  of  Clay  County.  Tried 
below  before  Hastings,  J.    Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

J.  W.  Deweese,  L.  (?.  Hurd.  and  F.  E.  Bishopy  for  plain- 
tiff in  error: 

A  passenger's  check  for  baggage  is  only  prinm  faok 
evidence  that  the  carrier  received  the  baggage,  and  may 
be  rebutted  by  proof  that  the  carrier  did  not,  in  fact, 
receive  it.  {Ring wait  v.  Wabash  R.  Co,y  45  Neb.  760;  Mar- 
(jurttc,  II,  &  0.  A*.  Co.  V.  Kirhcood,  45  Mich.  51;  Isaacson  v. 
New  York  G.  &  E.  R.  R.  Co.,  16  Am.  &  Eng.  R.  Cas.  [N.  Y.] 
193;  Michigan  Southern  d  N.  I.  R.  Co.  v.  MeyreSy  21  111. 
G31;  Chicago,  R.  I.  &  P.  R.  Go.  v.  Clayton,  78  111.  616.) 

The  carrier  is  not  liable,  as  the  evidence  shows  that 
the  loss  was  due  to  the  agents  of  the  passenger.  {Ring- 
wait  V.  Wabash  R.  Co.,  45.  Neb.  760;  Missouri  P.  R.  Go.  v. 
McFadden,  154  U.  S.  155.) 

Thomas  H.  Matters,  contra. 

References:  Davis  v.  Michigan  8.  d  N.  I.  R.  Co.,  22  111. 
278;  Thornton  Gh<^ck  v.  Little  M.  R.  R.  Co.,  2  Disn.  [O.] 
238;  Davis  v.  Cayuga  &  S.  R,  Co.,  10  How.  [N.  Y.]  330; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Brewer,  20  Kan.  669;  Dill  v. 
South  Carolina  R.  Co.,  62  Am.  Dec.  [S.  Car.]  407. 

Harrison,  J. 

This  action  was  commenced  by  the  defendant  in  error 
to  recover  damages  which  she  alleged  were  occasioned 
by  the  loss,  by  the  company,  of  her  valise  and  its  con- 
tents, of  which  the  company  had  taken  possession  and 
charge  as  a  part  of  her  baggage,  she  being  at  the  time 
a  passenger,  by  its  line  of  road,  on  a  trip  from  Chicago, 
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Illinois,  to  Inland,  Nebraska.  Tlie  company  defended 
on  the  ground  that  it  had  never  received  the  Valise,  and, 
from  a  judgment  in  favor  of  defendant  in  error  for  the 
value  of  the  valise  and  its  contents,  has  prosecuted  error 
proceedings  to  this  court.  The  trial  was  to  the  court 
without  a  jury. 

The  defendant  in  error,  who,  it  appears,  in  October, 
1893,  was  journeying  from  some  place  in  Michigan  to 
her  home  in  Inland,  Clay  county,  this  state,  detailed  in 
a  portion  of  her  evidence  that  on  October  12,  1893,  she 
started  from  Muskegon,  Michigan,  and  Avent  to  St.  Joe, 
Michigan;  from  there  she  travelled  by  boat  to  Chi- 
cago. She  had  with  her  a  trunk  and  the  valise,  or,  as 
she  styled  it,  a  "satchel."  It  is  of  the  non-delivery  to  her 
by  the  company  of  the  latter  that  she  complains  in  this 
suit.     She  further  stated  as  follows: 

Q.  State  what  you  did  with  tlie  trunk  and  satchel. 

A.  In  the  morning  after  I  got  to  Chicago,  I  went  out 
of  the  cabin,  and  there  was  a  man  sitting  there  with  a 
lot  of  checks  upon  his  arm.  I  was  going  to  the  fair,  and 
I  did  not  want  to  carry  the  satchel;  so  I  went  to  him 
and  I  asked  him  if  I  could  not  have  that  satchel  checked 
with  niy  trunk,  and  transferred  to  the  Union  Depot.  He 
said  I  could.  I  asked  him  how  long  I  could  leave  it 
there.  He  said  I  could  leave  it  there  a  month  if  I  wanted 
to,  but  I  did  not  leave  it  there  that  long. 

Q.  Well,  state  what  you  did. 

A.  I  sat  the  satchel  down  in  front  of  him  and  he  put  a 
check  upon  it  and  then  he  said  show  me  your  trunk.  I 
showed  him  my  trunk  and  he  put  a  check  upon  that,  and 
he  gave  me  two  checks.  This  was  Thursday  morning. 
On  Saturday  I  went  to  the  Union  Depot  to  get  my  bag- 
gage to  get  it  checked  to  Inland.  When  I  went  there, 
and  they  asked  me  to  show  my  ticket  and  show  my 
check,  I  gave  them  the  two  checks.  He  went  ofif  and 
then  came  back  and  gave  me  two  checks  for  Inland. 

Q.  How  long  was  he  gone? 
11 
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A.  I  cannot  tell.     It  was  quite  a  while.     I  should 
think  maybe  half  an  hour;  maybe  longer. 

Q.  Is  that  one  of  the  checks  he  gave  you  (offering 
check  to  witness)? 

A.  Yes,  sir;  it  looks  like  it. 

(The  plaintiff  offers  the  check  in  evidence,  being  No. 
42017.) 

Q.  When  did  you  arrive  in  Chicago? 

A.  On  the  12th,  in  the  morning. 

Q.  When  did  you  check  your  baggage  at  the  depot? 

A.  On  Saturday. 

Q.  What  month  was  that? 

A.  October. 

*Q.  What  day  of  the  month, — about  how  many  days 
after  you  arrived  in  Chicago? 

A.  It  was  three  days.     It  was  the  third  morning. 

Q.  When  did  you  arrive  at  Inland? 

A.  I  arrived  there  the  17th  day  of  October. 

A  witness  for  the  company  stated,  as  a  portion  of  his 
evidence,  that  during  October,  1893,  he  was  in  the  em- 
ploy of  the  McBride  Express  Company  in  charge  of  one 
of  its  wagons  in  Chicago,  and  undertook  to  transfer  the 
trunk  and  valise  of  defendant  in  error  from  the  "Graham 
&  Morton  Dock"  to  the  Chicago,  Burlington  &  Quincy 
Railroad  Depot,  issuing  to  her  check  numbered  590,  evi- 
dencing the  delivery  to  the  express  company,  and  its 
possession,  of  the  valise.  This  witness  also  said  that 
when  he  finally  arrived  at  the  depot,  he  did  not  have  the 
valise,  and  thought  he  had  lost  it, — had  left  it  at  some 
other  than  the  proper  place.  He  had  made  several  stops 
to  deliver  baggage  on  the  way  from  the  dock  to  the 
depot.  In  the  deposition  of  the  baggage-master  at  the 
Union  Passenger  Depot  in  Chicago, — the  depot  used  by 
the  plaintiff  in  error  company, — he  testified  that  he 
issued  the  check  which  the  defendant  in  error  had  at 
the  time  of  the  trial;  that  he  did  it  without  the  baggage 
then  in  his  possession,  giving  it  in  exchange  for  check 
590  of  the  McBride  Express  Company  which  the  defend- 
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ant  in  error  delivered  to  him.  In  this  connection  we 
will  revert  to  the  evidence  of  the  expressman  in  which 
occurred  the  following  passage: 

Q.  What,  if  anything,  did  you  say  to  the  party  in 
charge  at  the  Union  Passenger  Station  when  you  deliv- 
ered the  other  baggage  on  that  day? 

A.  At  first  I  didn't  notice  this  valise  was  short,  and 
the  baggageman  told  me  how  many  pieces  I  had.  The 
baggageman  asked  me  where  the  valise  was,  and  T  lookv^d 
all  over,  and  I  could  not  find  it;  and  I  told  the  baggage- 
man I  would  go  along  to  some  other  depots,  that  maybe 
I  left  it  by  mistake.  So  I  did.  I  went  to  all  the  other 
depots  and  I  could  not  find  it. 

From  this  it  appears  that  the  baggage-master  asked 
the  expressman  for  a  valise  of  the  existence  of  which  it 
is  not  disclosed  by  the  evidence  he  had  any  prior  knowl- 
edge,— which  seems  at  least  somewhat  unlikely.  Three 
days  later,  notwithstanding  this  information  which  it  is 
claimed  had  been  imparted  to,  and  received  by,  the  bag- 
gage-master, he  delivered  to  defendant  in  error  a  check 
of  the  company  evidencing  to  her,  and  to  all  others,  that 
the  valise  was  in  the  possession  of  the  company.  The 
check  delivered  to  the  defendant  in  error  was  evidence 
of  the  delivery  of  the  baggage  it  represented  to  the  com- 
pany, and,  when  introduced  in  evidence,  established, 
prima  fade,  the  fact  of  the  delivery  of  the  valise  to  the 
company,  and  threw  the  burden  of  proof  on  the  company 
to  show  a  non-delivery.  {Atchison^  T.  &  8'  F,  R.  Co.  v. 
Bretver,  20  Kan.  669;  ChicagOy  R.  I.  &  P.  R.  Go.  v.  Glaytmi, 
78  111.  616;  4  Lawson,  Rights,  Remedies  &  Practice  par. 
1951,  and  cases  cited;  Davis  v.  Michigan  S.  &  N.  I.  R.  Co.y 
22  111.  278.)  The  check  is  prima  facie  evidence  of  receipt 
and  non-delivery.  (3  Am.  &  Eng.  Ency.  Law  [2d  ed.] 
580,  and  cases  cited  in  note  3;  Cleveland,  0.,  C.  &  St.  L.  R. 
Co.  V.  Tyler,  35  N.  E.  Rep.  [Ind.]  523;  3  Wood,  Railway 
Law  sec.  403;  Thompson,  Carriers  514;  Odkes  v.  Northern 
P.  R.  Co.,  26  Pac.  Rep.  [Ore.]  230.)  In  the  case  at  bar 
the  check  proved,  prima  facie,  the  receipt  of  the  valise  by 
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the  company,  and  the  evidence  introduced  to  show  the 
contrary  was  in  direct  conflict  therewith;  and  it  was  for 
the  trier  of  facts  to  weigh  and  determine  which  shouhl 
be  given  the  greater  credence.  In  view  of  all  the  evi- 
dence we  cannot  say  the  conclusion  reached  was  mani- 
festly wrong;  hence  it  will  not  be  disturbed.  {Stein- 
krans  v,  Korthy  44  Neb.  777;  Tlwmpsm  v.  Fields  45  Neb. 
146.)    The  judgment  of  the  district  court  is 


Affirmed. 


Henry  Otis  v.  Hans  Claussbn. 

Pn.ED  December  21, 1897.    No.  7660. 

1.  New  Trial:  Assignments  of  Ebbob:  Review.    If  a  motion  for  a  new 

trial  assigns  several  grounds  for  a  new  trial,  an  assignment  in  a 
petition  in  error  that  the  court  erred  in  overruling  the  motion  for 
a  new  trial  is  too  general  and  indefinite  to  present  anything  for 
consideration  or  review.     (Sigler  v.  McConnell,  45  Neb.  598.) 

2.  Beplevin:  Costs:  Rulings  on  Evidexck:   Review.    Alleged  errors 

of  the  trial  court  in  the  admission  and  exclusion  of  evidence  ex- 
amined and  the  actions  of  the  court  in  regard  to  the  assigned  par- 
ticulars Jield  not  erroneous,  or  not  prejudicially  so. 

Error  from  the  district  court  of  Fillmore  county. 
Tried  below  before  Hastings,  J.    Afprmrd. 

John  Bar  shy  and  John  D,  Carson,  for  plaintiff  in  error. 

Charles  H.  Sloan,  contra. 

Harrison,  J. 

In  an  action  of  replevin  by  the  defendant  in  error  in 
the  district  court  of  Fillmore  county,  he  asserted  the 
special  ownership  and  right  to  the  immediate  posses- 
sion of  a  span  of  mules  by  virtue  of  a  chattel  mort^a;ze 
executed  and  delivered  to  him  of  date  September  12,  ISSS, 
by  one  D.  C.  McLeese.  The  plaintiff  in  error  admitted 
the  execution  and  existence  of  the  mortgage  under  which 
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defendant  in  error  claimed  ownership  of  the  property, 
the  right  to  possession  of  which  was  in  dispute  in  the 
suit,  but  pleaded  that,  long  prior  to  the  commencement 
of  this  action,  by  an  agreement  or  transaction  between 
1).  C.  McLeese  and  defendant  in  error,  the  note,  the  pay- 
ment of  which  the  mortgage  was  given  to  secure,  was 
satisfied  and  the  lien  of  the  mortgage  became  inopera- 
tive; also,  that  subsequent  to  the  agreement,  the  effect 
of  which  was  the  release  of  the  mortgage  to  defendant  in 
error,  the  property  was  mortgaged  to  Aultman,  Miller 
&  Ck).,  and  in  default  of  payment  of  the  debt  secured  by 
the  mortgage  to  Aultman,  Miller  &  C5o.  the  mortgage 
was  foreclosed  and  at  the  sale  the  property  was  pur- 
chased by  the  plaintiff  in  error,  who  was  in  possession  of 
the  property  under  the  title  or  ownership  acquired  by 
such  purchase.  A  trial  of  the  issues  resulted  in  a  verdict 
and  judgment  for  defendant  in  error,  and  the  cause  has 
been  removed  to  this  court  hj  error  proceedings  on  the 
part  of  the  unsuccessful  party  in  the  trial  court. 

The  petition  in  error  contains  three  assignments  as 
follows: 

"1.  The  court  erred  in  excluding  from  the  jury  the  bill 
of  sale  from  D.  (-.  McLeese  to  John  Barsby,  marked  *Ex- 
hibit  F'  in  the  bill  of  exceptions. 

"2.  The  court  erred  in  admitting  to  the  jury  the  trans- 
cript of  proceedings  in  the  case  of  Hans  Claussen  against 
Henry  Thompson  had  before  J.  E.  Curtis,  justice  of  the 
peace  in  and  for  Fairmont  township,  Fillmore  county, 
Nebraska,. and  marked  'Exhibit  4'  in  the  transcript. 

"3.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  motion  for  a  new  trial  contained  several  grounds 
for  a  new  trial.  This  being  true,  the  third  assignment 
of  error  is  too  general  and  indefinite  to  present  anything 
for  review.  {City  of  Chadron  v.Olover,  43  Neb.  732;  Sigler 
V.  McConnell,  45  Neb.  598.) 

One  assignment  of  error  relates  to  the  exclusion  from 
evidence  of  an  offered  bill  of  sale  which  purported  to 
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convey  the  property  in  dispute  from  D.  C.  McLeese  to 
John  Barsby,  executed  of  date  subsequent  to  the  alleged 
transaction  between  McLeese  and  defendant  in  error,  by 
which  it  was  claimed  the  mortgage  or  lien  of  defendant 
in  error  was  satisfied,  and  also  after  the  date  of  the  mort- 
gage to  Aultman,  Miller  &  Co.,  to  which  reference  has 
hereinbefore  been  made.  It  is  stated  that  the  object  of 
this  offer  was  to  show  that  it  was  the  understanding  of 
the  parties  thereto  that  the  mortgage  to  defendant  in 
error  had  been,  in  effect,  canceled  by  the  transaction 
which,  it  was  pleaded,  had  occurred  between  defendant 
in  error  and  McLeese.  It  appears  from  the  evidence 
that  Barsby  was  present  at  the  time  of  the  alleged  agree- 
ment between  McLeese  and  defendant  in  error,  to  which 
we  have  just  referred,  and  was  assigned  the  duty  of 
attending  to  the  fulfillment  of  some  of  its  conditions. 
It  is  further  contended  that  it  would  have  appeared,  had 
the  evidence  been  admitted  that  the  bill  of  sale  had  been 
recorded,  that  the  defendant  in  error  was  charged  with, 
or  had  full  knowledge  of,  its  existence,  and  was  estopped 
to  assert  any  rights  in  the  property.  The  bill  of  sale, 
while  it  may  have  embodied  some  idea  or  understanding 
of  the  immediate  parties  to  it,  could  not,  and  did  not, 
show  any  ideas  of  the  defendant  in  error,  and,  in  the 
sense  or  import  claimed  for  it,  could  have  no  force  or 
effect  as  to  him  or  his  rights  in  or  to  the  property.  He 
was  in  no  manner  or  degree  a  party  in  or  to  its  execu- 
tion and  delivery,  and  could  not  be  charged  by  it  in  the 
ideas  or  understandings  embodied  in  it;  nor  was  there 
anything  in  the  fact  of  the  existence  of  the  bill  of  sale 
or  the  defendant  in  error's  knowledge  of  its  existence 
which  could  in  any  manner  or  to  any  extent  work  an 
estoppel  as  against  his  assertion  of  his  rights,  if  any,  he 
still  had  under  and  by  virtue  of  the  mortgage  of  the  prop- 
erty to  him.  There  was  no  error  in  the  exclusion  from 
the  evidence  of  the  offered  bill  of  sale;  hence  the  first 
assignment  of  error  must  be  overruled. 
Of  the  matters  which  it  was  set  forth  in  the  answer 
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were  included  in  the  agreement  between  defendant  in 
error  and  McLeese  by  which  it  was  claimed  the  former's 
rights  under  his  mortgage  were  extinguished,  was  one  in 
reference  to  a  bill  of  costs  in  a  case  before  J.  E.  Curtis, 
justice  of  the  peace,  which,  it  was  also  pleaded,  D.  C.  Mc- 
Leese agreed  to  assume  as  his  debt  and  pay.     The  bill 
of  costs  referred  to  was  charged  against  the  defendant 
in  error  and  the  transcript  from  the  justice  docket  which 
was  admitted  in  evidence  had  in,  or  on  it,  a  short  state- 
ment that  the  costs  had  been  paid  by  Hansen,  the  de- 
fendant in  error.     This  was  not  evidence  competent  in 
this  action  to  prove  the  payment  of  the  costs  in  that 
action  by  Hansen.     The  statement,  as  it  appeared  in  the 
transcript,  could  not  bind  plaintiff  in  error  or  have  any 
force  or  effect  as  to  him  or  his  rights;   hence  could  not 
be  received  here  to  affect  him  or  such  rights.     As  be- 
tween the  justice  and  the  defendant  in  error,  the  entry 
in  the  docket,  as  shown  by  the  transcript,  might  have 
possessed  some  significance,  but  it  was  not  substantive 
evidence  in  this  case  as  against  plaintiff  in  error  that 
such  costs  had  been  paid,  and  by  defendant  in  error; 
hence  the  evidence  should  have  been  excluded,  but  the 
error  of  its  admission  was  harmless,  for  the  defendant 
in  error  had  testified  that  he  had  paid  these  costs  and 
the  testimony  was  not  disputed. 

This  disposes  of  all  of  the  assignments  of  error,  and  it 
follows  from  the  conclusions  announced  that  the  judg- 
ment of  the  district  court  will  be 

Affirmed. 


B8    103 
63    280 

Edward  Johnson  v.  State  of  Nebraska.  m  7g 

53    103 
56    693 

Fn.ED  December  21, 1897.    No.  9383.  

1.  Information:  Verification:  Objection.  It  Is  too  late  to  object  to 
the  verification  at  an  information  after  the  accused  has  baen  ar- 
raigned, and  pleaded  not  guilty,  unless  such  plea  has  been  with- 
drawn. 
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2.  :  PARTicirANTS  IN  Crime:  Defendants.    All  participants  In  a 

crime  may  be  jointly  charged  in  tlie  same  information,  or  they 
may  be  informed  against  separately,  as  the  prosecutor  may  elect. 
It  will  not  defeat  a  criminal  prosecution  for  the  evidence  to  show 
that  all  perpetrators  of  the  crime  were  not  made  defendants. 

3.  Criminal  Law:  Sifficiency  of  Evidence.    To  warrant  a  conviction 

in  a  criminal  prosecution  it  is  not  essential  that  the  evidence  ad- 
duced on  the  trial  should  exclude  every  possible  hypothesis  but  the 
guilt  of  the  accused. 

4.  :  Instructions.    Mere  non-direction  by  the  trial  court  will  not 


work  a  reversal  where  proper  instructions  covering  the  point  were 
not  requested. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Baker,  J.     Affinned. 

I.  J.  Dunriy  for  plaintiff  in  error. 

C.  J.  Smyth,  Attorneu  General,  and  Ed  P.  Smith,  Deputy 
Attorney  General,  for  the  state. 

NORVAL,  J. 

The  defendant  was  tried  upon  an  information  charg- 
ing him  with  the  felonious  breaking  and  entering,  in  the 
night-season,  the  dwelling  of  one  Charles  E.  Taylor  with 
the  intent  to  steal,  and  also  Avith  the  larceny  therefrom 
of,  one  church  communion  set  and  other  chattels  belong- 
ing to  said  Taylor.  The  trial  resulted  in  a  conviction  of 
the  crime  of  burglary. 

The  information  was  verified  before  the  deputy  .clerk 
of  the  district  court,  and  a  motion  to  quash  the  informa- 
tion on  that  ground  was  denied  by  the  court,  which 
ruling  is  assigned  for  error.  The  objection  to  the  veri- 
fication is  not  available,  for  the  reason  the  motion  to 
quash  was  filed  and  presented  after  the  accused  had  been 
arraigned  and  his  plea  of  not  guilty  to  the  charges  in 
the  information  had  been  entered,  without  a  withdrawal 
of  such  plea.  {Davis  v.  State,  31  Neb.  247;  Hodgkina  v. 
State,  36  Neb.  IGO;  Bailey  i\  State,  36  Neb.  808;  Korth  v. 
State,  46  Neb.  G31;  Davis  v.  State,  51  Neb.  401.) 
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Complaint  is  made  of  the  giving  of  the  seventh  para- 
graph of  the  court's  charge,  which  was  in  this  language: 

"You  are  instructed  that  if  you  find  from  the  evidence 
that  there  were  others  connected  with  or  participated  in 
the  burglary  jointly  with  the  defendant,  then  you  would 
be  warranted  in  finding  the  defendant  guilty.  The  evi- 
dence must  satisfy  you  that  the  defendant  is  guilty  indi- 
vidually or  in  conjunction  with  others,  and  that  there  is 
no  other  reasonable  hypothesis  that  any  other  person  or 
persons  committed  the  crime," 

The  information  charges  that  the  defendant  com- 
mitted the  burglary  and  larceny,  while  the  evidence  ad- 
duced on  the  trial  tended  to  show  that  he  was  aided  and 
assisted  in  the  commission  of  the  offenses  by  at  least  one 
other  person.  It  is  argued  that  the  instruction  was 
erroneous  in  that  it  authorized  a  conviction  of  the  de- 
fendant without  the  other  participant  in  the  crimes 
being  made  a  co-defendant  with  him;  in  other  words, 
that  under  an  information  charging  one  person  with  a 
burglary,  there  can  be  no  conviction  unless  the  evidence 
discloses  that  the  defendant  alone  perpetrated  the 
oflfense.  To  this  doctrine  we  cannot  yield  assent.  When 
two  or  more  persons  jointly  participate  in  a  crime,  they 
may  be  prosecuted  therefor  together  under  one  informa- 
tion or  indictment,  or  they  may  be  informed  against 
separately,  in  the  discretion  of  the  prosecutor;  and  it 
will  not  defeat  a  criminal  prosecution  that  the  evidence 
shows  all  participants  in  the  crime  were  not  made  de- 
fendants. (1  Bishop,  Criminal  Procedure  sec.  463.)  In 
Walbridge  v.  State,  13  Neb.  236,  it  was  decided  that  to 
justify  a  conviction  upon  circumstantial  evidence,  the 
proofs  must  be  so  conclusive  as  to  leave  no  reasonable 
doubt  that  the  accused  and  no  other  person  committed 
the  oflfense.  But  that  case  does  not  hold  there  can  be 
no  conviction  unless  it  is  established  by  the  evidence  that 
the  defendant  alone  committed  the  crime  charged,  with- 
out the  assistance  of  any  one  else.  The  question  we  are 
now  considering  was  not  involved  or  determined  in  Wal- 
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bridge  v.  State^  supra,  and  counsel  for  the  defendant  is  in 
error  in  supposing  that  it  has  any  bearing  upon  the  point 
under  consideration.  The  seventh  instruction  correctly 
stated  the  law,  and  there  was  no  error  committed  in 
refusing  the  first  request  to  charge  tendered  by  the  de- 
fendant, since  it  enunciated  principles  confessedly  in 
conflict  with  the  rule  laid  down  in  the  instruction  quoted 
above. 

It  is  next  insisted  that  it  was  prejudicial  error  to 
refuse  to  give  to  the  jury  the  second  instruction  tendered 
by  the  defendant,  which  is  as  follows: 

"2.  You  are  instructed  that  if  the  facts  and  circum- 
stances of  the  case,  as  detailed  by  the  witnesses  upon 
the  stand,  can  be  accounted  for  or  explained  upon  any 
other  hypothesis  than  the  guilt  of  the  defendant,  then 
your  verdict  should  be  not  guilty." 

This  instruction  was  faulty,  because  it  did  nT)t  contain 
the  word  "reasonable"  preceding  the  word  "hypothesis." 
The  defendant  was  not  entitled  to  an  acquittal  merely 
because  the  evidence  or  criminating  circumstances  may 
have  been  explained  upon  some  possible  theory  of  inno- 
cence of  the  accused  of  the  crime  charged.  In  State  v. 
Mathews,  66  N.  Car.  106,  it  is  said:  "The  rule  •  ♦  • 
requiring  proof  beyond  a  reasonable  doubt  does  not  re- 
quire the  state,  even  in  a  case  of  circumstantial  testi- 
mony, to  prove  such  a  coincidence  of  circumstances  as  ex- 
cludes every  hypothesis  except  the  guilt  of  the  prisoner. 
The  true  rule  is  that  the  circumstances  and  evidence 
must  be  such  as  to  produce  a  moral  certainty  of  guilt,  and 
to  exclude  any  other  reasonable  hypothesis."  In  line  with 
that  case  are  State  v.  Schoenuxild,  31  Mo.  147;  People  v. 
Murray,  41  Cal.  66;  1  Bishop,  Criminal  Procedure  sec. 
1077,  All  the  law  required  to  authorize  a  conviction  of 
the  prisoner  was  that  the  facts  should  be  consistent  with 
his  guilt  and  inconsistent  with  any  other  reasonable  or 
rational  conclusion,  and  this  is  true  though  circumstan- 
tial evidence  is  relied  upon  to  establish  guilt.  The  above 
request  to  charge,  had  it  been  given,  would  have  per- 


Vol.  53]  SEPTEMBER  TERM,  1897.  101 


Johnson  v.  State. 


mitted  an  acquittal  upon  mere  conjecture,  or  some  ill- 
supported  theory  that  the  defendant  may  be  innocent  of 
the  crime  charged,  which  is  not  the  law. 

Objection  is  made  because  the  juiy  were  not  instructed 
upon  the  law  of  circumstantial  evidence.  As  no  proper 
request  to  charge  upon  that  point  was  submitted  to  the 
court  below  by  the  prisoner,  he  cannot  urge  the  non- 
direction  of  the  court  as  a  ground  for  reversal.  {Hill  v. 
State,  42  Neb.  503;  Housh  v.  State^  43  Neb.  163;  Pjarrmi 
V.  State,  47  Neb.  294.) 

It  is  also  insisted  that  the  evidence  is  ijasufficient  to 
sustain  the  verdict,  because,  it  is  alleged,  that  it  was  not 
shown  the  accused  broke  and  entered  the  dwelling-house 
in  question  in  the  night-season.  This  contention  is  de- 
void of  merit.  Charles  E.  Taylor,  the  prosecuting  wit- 
ness, testified,  and  his  testimony  is  uncontradicted,  that 
he  locked  the  doors  of  his  residence  and  left  the  house 
after  dark  between  6  and  7  o'clock  P.  M.  of  January  17, 
1897,  and  returned  home  with  his  wife  about  10  o'clock 
the  same  night,  when  it  was  discovered  that  the  dwelling 
had  been  broken  into  and  burglarized  during  his  said 
absence.  This  testimony,  not  having  been  contradicted, 
was  ample  to  justify  the  jury  in  finding  that  the  crime 
was  committed  in  the  night-time.  The  defendant  was 
not  prejudiced  by  the  trial  court  asking  the  witness 
Charles  Orleans  whether  his  place  was  a  repository  for 
articles  stolen  by  Johnson,  inasmuch  as  the  witness  an- 
swered the  interrogatory  in  the  negative.  Moreover, 
without  this  question  and  answer,  the  previous  examina- 
tion of  the  witness  might  have  left  an  impression  on  the 
minds  of  the  jurors  that  Orleans  had  been  secreting 
stolen  chattels  for  the  defendant.  He  was  accorded  a 
fair  and  impartial  trial.    The  judgment  is 

Affirmed. 


108  NEBRASKA  REPORTS.  [Vol.  53 


Sarpy  County  Bank  t.  Hinkle. 


Sarpy  County  State  Bank,  appellant,  v.  H.  M. 
Hinkle  &  Son  et  al.,  appellees. 

Filed  December  21, 1897.    No.  7528. 

Chattel  Mortgages:  Sale  of  Property:  Proceeds:  Liens  on  Sur- 
plus: Attachment.  The  decree  of  the  court  below  is  without  evi- 
dence to  support  it. 

Appeal  from  the  district  court  of  Sarpy  county. 
Heard  below  before  Blair,  J.    Reversed. 

U.  G.  Ltefler,  and  Kennedy,  Oilbert  &  Anderson^  for  ap- 
pellant. 

W.  W.  Morsman,  contra. 

NORVAL,  J. 

There  is  no  controversy  over  the  material  facts  in  this 
case,  which  may  be  summarized  as  follows:  On  July  17, 
1893,  the  defendants  H.  M.  Hinkle  &  Son  were  engaged  in 
the  mercantile  business  at  Springfield,  Sarpy  county,  and 
were  indebted  in  large  sums  to  numerous  creditors, 
among  others  the  plaintiff  and  appellant  herein,  the 
Sarpy  County  State  Bank,  and  the  defendants  Cyrus  K. 
Spearman,  McCord-Brady  Company,  and  the  Kilpatrick- 
Koch  Dry  Goods  Company.  On  said  date  H.  M.  Hinkle 
&  Son,  being  indebted  to  Spearman  in  the  sum  of  ?3,870, 
to  secure  the  payment  thereof  executed  and  delivered 
to  said  Spearman  a  chattel  mortgage  on  their  stock  of 
merchandise,  which  mortgage  was  duly  filed  for  record 
at  5:30  o'clock  in  the  afternoon  of  the  same  day,  and 
Spearman  took  immediate  possession  of  the  mortgaged 
chattels.  Subsequently,  on  the  same  day,  the  said  H.  M. 
Hinkle  &  Son  executed  another  mortgage  upon  the  same 
goods,  in  favor  of  plaintiff,  the  Sarpy  County  State  Bank, 
to  secure  the  payment  of  a  bona  fide  indebtedness  of 
$1,394,  which  mortgage  was  delivered  to  the  bank,  and 
by  it  filed  in  the  office  of  the  county  clerk  of  Sarpy  county 
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on  July  18, 1893.  Afterwards,  on  the  same  day,  the  said 
mortgagees  executed  two  chattel  mortgages  upon  the 
same  goods,  one  to  McCord-Brady  Company  and  the 
other  to  the  Kilpatrick-Koch  Dry  Goods  Company.  Mc- 
Cord-Brady Company  repudiated  the  mortgage  given  to 
it,  and  on  July  20,  1893,  sued  out  a  writ  of  attachment 
against  said  H.  M.  Hinkle  &  Son,  and  caused  the  sheriff 
to  levy  the  same  upon  said  stock  of  goods,  which  at  the 
time  was  in  the  possession  of  Spearman,  under  his  said 
chattel  mortgage.  The  property  was  likewise  seized 
upon  other  writs  of  attachment.  Spearman  thereupon 
replevied  the  goods  from  the  sheriff,  and  after  obtaining 
possession  thereof  sold  the  property  under  the  terms  of 
his  mortgage,  realizing  therefrom  the  sum  of  $1,559.11, 
above  the  amount  of  his  lien  and  the  costs  and  expenses 
of  the  sale.  The  Kilpatrick-Koch  Dry  Goods  Company 
intervened  in  the  replevin  suit  and  made  claim  to  the 
property  by  virtue  of  its  chattel  mortgage.  Upon  the 
trial  of  the  cause  Spearman  obtained  judgment  against 
the  sheriff,  and  the  dry  goods  company  recovered  judg- 
ment against  Spearman  in  the  sum  of  |1,559.11.  The 
sheriff  prosecuted  error  to  this  court,  where  the  judg- 
ment was  affirmed.  (See  Whitney  v.  Spearman,  50  Neb. 
617.)  The  present  action  was  brought  by  the  Sarpy 
County  State  Bank  against  H.  M.  Hinkle  &  Son,  Cyrus 
K.  Spearman,  the  Kilpatrick-Koch  Dry  Goods  Company, 
McCord-Brady  Company,  and  other  creditors  of  said  H. 
M.  Hinkle  &  Son,  plaintiff  praying  a  decree  establishing 
its  said  mortgage  as  the  first  and  best  lien  upon  the  sur- 
plus funds  in  the  hands  of  Spearman,  notwithstanding 
the  said  judgment  in  favor  of  the  Kilpatrick-Koch  Dry 
Goods  Company;  that  Spearman  be  required  to  pay  the 
surplus  funds  in  his  hands,  or  so  much  thereof  as  shall 
be  necessary  to  satisfy  the  amount  of  plaintiff's  mort- 
gage, with  interest  and  costs;  and  that,  pending  this  suit, 
the  Kilpatrick-Koch  Dry  Goods  Company  be  restrained 
from  enforcing  its  judgment  against  Spearman;  and  that 
the  latter  be  enjoined  from  paying  said  judgment,  until 
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the  rights  and  equities  of  plaintiff  can  be  determined  by 
the  court;  and  for  such  further  or  other  relief  as  the  court 
shall  deem  just  and  equitable.  McCord-Brady  Compauv 
and  the  Kilpatrick-Koch  Dry  Goods  Company  filed  sepa- 
rate answers  to  the  petition,  but  Spearman  and  the  other 
defendants  made  default.  There  was  a  reply  filed  to 
each  of  said  answers,  and  upon  the  trial  the  court  dis- 
missed the  petition  of  plaintiff  and  dissolved  the  re- 
straining order.     Plaintiff  appeals. 

It  is  very  plain  that  the  decree  of  the  court  below  can- 
not stand.  Plaintiff  had  a  lien  on  the  property  second 
only  to  Spearman's  mortgage,  and  it  is  evident  that 
plaintiff,  under  the  undisputed  facts,  was  entitled  to  a 
decree  against  the  latter  for  the  amount  of  surplus  re- 
maining in  Spearman's  hands  after  satisfying  the  amount 
of  his  mortgage  debt.  It  is  true  that  in  the  replevin  suit 
the  Kilpatrick-Koch  Dry  Goods  Company  obtained  a 
judgment  against  Spearman  for  this  identical  money, 
but  that  is  of  no  importance  here,  since  the  bank  was 
not  a  party  to  the  replevin  litigation,  and  is  not  in  the 
least  affected  by  the  judgment  entered  therein.  As  be- 
tween the  bank  and  the  dry  goods  company  their  rights 
are  to  be  determined  as  though  the  judgment  in  favor  of 
the  latter  in  the  replvin  action  had  never  been  obtained. 
H.  M.  Hinkle  &  Son  were  justly  indebted  to  the  bank  in 
|1,394,  and  to  secure  the  payment  thereof  the  mortgage 
in  question  was  executed  and  recorded  prior,  in  point 
of  time,  to  the  mortgage  given  to  the  dry  goods  company. 
Plaintiff  has  a  first  lien,  for  the  amount  of  its  debt  re- 
maining unpaid,  upon  the  surplus  money  in  the  hands 
of  Spearman,  and  the  dry  goods  company  is  entitled  to 
a  lien  upon  said  surplus,  subject  to  the  lien  of  plaintiff. ' 
The  decree  is  reversed  and  the  cause  remanded  to  the 
district  court  with  directions  to  render  a  decree  in  ac- 
cordance with  this  opinion. 


Keveiised  and  remanded. 
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Henry  Lubker  bt  al..  v.  Grand  Detour  Plow 
Company. 

Filed  December  21, 1897.    No.  7610. 

1.  Judgment:  Finding:   Evidence.    Judgment  based  upon  a  finding 

without  sufficient  evidence  to  sustain  it  is  merely  erroneous,  but 
not  void. 

2.  Pleading  and  Proof:  Variance:  Review.    There  must  exist  a  ma- 

terial variance  between  the  allegations  and  the  proof  to  work  a  re- 
versal of  a  cause. 

Error  from  the  district  court  of  Platte  county.  Tried 
below  before  Sullivan,  J.    Affirmed. 

Albert  d  Reeder,  for  plaintiffs  in  error. 

McAllister  &  Cornelius,  contra. 

NORVAL,  J. 

The  Grand  Detour  Plow  Company  filed  a  petition  in 
the  court  below  against  Henry  lAibker,  W.  J.  Welch,  and 
Gus  R.  Krause  to  obtain  the  revivor  of  a  certain  dormant 
judgment  recovered  before  one  John  Kickley,  a  justice 
of  the  peace  in  and  for  Columbus  township,  in  Platte 
county,  a  transcript  of  which  judgment  had  been  duly 
lodged  in  the  office  of  the  clerk  of  the  district  court  of- 
said  county.  The  answer  was  a  general  denial,  and  on 
the  hearing  an  order  of  revivor  was  entered. 

It  is  insisted  that  the  judgment  sought  to  be  revived 
is  void  upon  its  face.  The  transcript  of  said  judgment 
shows  that  it  was  recovered  upon  a  promissory  note 
signed  "Krause,  Lubker  &  Welch."  The  summons  issued 
in  the  case  by  the  justice  was  served  on  William  J. 
Welch,  Gus  R.  Krause,  and  Henry  Lubker,  the  persons 
who  were  the  defendants  in  the  court  below  in  the  pro- 
ceedings to  revive,  and  the  justice  entered  judgment 
against  them,  and  not  against  the  firm  of  which  they 
were  members.  It  may  be  that  the  justice  erred  in  en- 
tering judgment  against  the  defendants,  upon  the  mere 
production  of  the  note,  without  additional  proofs  show- 
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ing  that  they  ^ere  members  of  the  firm  who  executed 
the  obligation  sued  on.  There  may  not  have  been  suflR- 
cient  evidence  before  the  justice  to  authorize  the  finding, 
but  if  that  be  the  case  it  does  not  render  the  judgment 
void.  At  most  it  is  an  error  for  which,  in  a  proper  pro- 
ceeding, a  reversal  might  have  been  obtained.  Further- 
more, the  transcript  of  the  justice's  docket  shows  that 
the  defendants  have  recognized  the  validity  of  the  judg- 
ment by  paying  |34  thereon  within  a  year  after  its  ren- 
dition. 

The  only  other  ground  urged  for  a  reversal  is  that  the 
finding  of  the  district  court  is  without  evidence  to  sup- 
port it.  The  transcript  of  the  justice's  judgment  was  in- 
troduced on  the  hearing,  which  agreed  with  the  aver- 
ments of  the  petition  for  revivor  as  to  date,  amount,  and 
the  names  of  parties,  plaintiff  and  defendants,  as  well 
as  the  name  of  the  justice  who  pronounced  the  judgment. 
There  were  variances  between  the  allegations  and  the 
proofs  in  the  following  respects:  The  petition  alleged 
that  the  judgment  sought  to  be  revived  was  recovered 
before  John  Rickley,  a  justice  of  the  peace  of  the  city  of 
Columbus,  Platte  county,  and  that  a  transcript  of  the 
same  was  filed  in  the  ofllce  of  the  clerk  of  the  district 
court  on  November  11,  1887,  while,  the  transcript  re- 
ceived in  evidence  is  indorsed  as  having  been  filed  No- 
vember 29,  1887,  and  is  of  a  judgment  rendered  by  John 
Rickley,  a  justice  of  the  peace  of  Columbus  township, 
Platte  county.  The  variance  in  the  two  particulars 
stated  relates  to  matters  not  of  sufficient  importance  to 
require  a  reversal  of  the  cause,  since  the  judgment  sought 
to  be  revived  was  otherwise  definitely  described  in  the 
petition.  The  defendants  could  not  have  been  misled. 
No  objection  to  the  admission  of  the  transcript  was 
raised  in  the  court  below.  Had  the  point  now  urged 
been  made  at  the  time  of  the  triai  doubtless  the  defect 
would  have  been  remedied.  The  order  reviving  the 
judgment  is 

Affirmed. 
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Thomas  E.  Wilson,  County  Clerk  of  Gage  County, 
BT  AL.  V.  State  of  Nebraska,  ex  rel.  James 
Plasters. 

Filed  Deckmber  21, 1897.    No.  7567. 

1.  CQiinties:  Allowance  of  GLAisfB:  Items.  A  claim  against  a  county 
cannot  be  audited  and  allowed  in  advance  of  the  furnishing  of  the 
items  or  the  rendition  of  the  services  therein  charged. 

2. : :  County  Boabd.    A  county  board  may  not  delegate  to 

its  chairman  and  clerk  the  power  to  audit  claims  against  the 
county. 

3.  : :  Warrants.    It  is  only  after  the  allowance  of  a  claim 

upon  the  treasury  of  a  county  that  a  warrant  in  payment  thereof 
may  be  properly  drawn. 

Error  from  the  district  court  of  Gage  county.    Tried 
below  before  Babcock,  J.    Reversed. 

R.  W.  Sabin  and  J.  A.  Smith,  for  plaintiffs  in  error. 

George  A.  Murphy y  contra. 

NORVAL,  J. 

James  Plasters  was  the  duly  appointed  and  qualified 
deputy  county  clerk  of  Gage  county,  and  acted  as  such 
during  the  month  of  January,  1894,  from  the  4th  day 
of  said  month.  On  the  1st  day  of  the  month  following 
he  filed  in  the  office  of  the  county  clerk  a  bill  for  his 
services  as  deputy  during  the  preceding  month,  at  the 
rate  of  fSOO  per  annum,  to- wit,  in  the  sum  of  $75.08,  and 
demanded  of  the  respondents  Thomas  E.  Wilson  and 
Edward  B.  Sherman,  respectively  the  county  clerk  and 
the  chairman  of  the  board  of  supervisors  of  said  county 
of  Gage,  that  they  countersign  and  issue  to  him  a 
warrant  on  the  county  general  fund  for  the  amount  of 
said  bill.  Respondents  having  failed  and  refused  to  com- 
ply with  said  demand,  relator  instituted  this  action  for 
a  peremptory  writ  of  mandamus  commanding  them  to 
issue  a  warrant  in  his  favor,  in  the  sum  last  aforesaid, 
12 
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for  his  salary  as  deputy  county  clerk.  To  obtain  a  re- 
versal of  the  judgment  of  the  court  below  rendered  in 
favor  of  the  relator  is  the  purpose  of  this  proceeding. 

By  section  42,  chapter  28,  Compiled  Statutes  1893, 
each  county  clerk  of  a  county  containing  a  population  of 
over  25,000  inhabitants  may  be  allowed  one  deputy  at  a 
salary  of  f  1,000  per  annum,  which  compensation,  it 
seems,  said  section  requires  to  be  paid  out  of  the  fees  of 
the  office.  After  the  adoption  of  said  section  the  legis- 
lature of  1893  passed  sections  46d  and  4(k  of  said  chapter 
28  (Session  Laws  1893,  ch.  18,  sees.  1,  2),  which  read  as 
follows: 

"Sec.  46d.  That  in  all  counties  in  the  state  of  Nebraska 
having  twenty-five  thousand  (25,000)  inhabitants  or  over, 
the  county  clerk  shall  be  supplied  by  the  board  of  county 
commissioners  or  supervisors  with  the  help  necessary  for 
the  use  of  such  office,  said  clerk  or  help  to  be  paid  in  the 
manner  hereinafter  provided. 

"Sec.  46e.  The  salary  of  such  clerks  or  assistants  shall 
be  fixed,  allowed,  and  paid  monthly,  by  the  county  com- 
missioners or  supervisors  out  of  the  general  fund  of  the 
county." 

It  is  under  and  by  virtue  of  the  foregoing  provisions 
that  relator  claims  the  right  to  have  his  salary  paid  out 
of  the  county  general  fund.  Respondents  argue  that  a 
deputy  county  clerk  is  not  a  "clerk"  or  "assistant"  within 
the  purview  of  said  sections,  and  further,  that  said  sec- 
tions are  obnoxious  to  various  constitutional  provisions, 
and  therefore  void.  In  our  view  it  is  unnecessary  at  this 
tipae  to  pass  upon  any  of  those  contentions,  since  relator 
is  not  entitled  upon  his  own  showing  to  the  relief  de- 
manded. This  claim  against  Gage  county  for  salary  has 
never  been  allowed  by  the  county  board  thereof.  Not 
until  after  a  claim  is  duly  audited  and  allowed  is  the 
county  clerk  and  chairman  of  the  county  board  author- 
ized to  draw  and  issue  a  warrant  therefor.  (Compiled 
Statutes,  ch.  18,  art.  1,  sees.  33,  37.  See  also  section  46c 
quoted  above.) 
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Relator  relies  upon  the  following  resolution  adopted 
by  the  board  of  supervisors  of  Gage  county  on  July  15, 
1893,  which  was  several  months  before  the  services  were 
rendered,  or  the  appointment  of  relator  as  deputy  county 
clerk  was  made: 

"Whereas,  Owing  to  the  fact  of  the  infrequent  meet- 
ing of  the  board  of  supervisors,  it  works  a  great  hardship 
upon  the  various  employes  of  the  county  officers,  in  get- 
ting their  pay,  who  are  entitled  to  receive  it  from  the 
general  fund  of  the  county,  by  reason  of  having  to  dis- 
count their  accounts  and  time  in  advance,  in  order  to 
get  their  salaries  to  live  upon,  be  it  therefore 

^^Resolved,  That  the  chairman  of  the  board  of  super- 
visors and  the  clerk  of  said  board  are  hereby  empowered 
to  issue  monthly  warrants  for  the  amounts  due  those 
employes  of  the  various  offices  of  the  county  who  are 
entitled  to  receive  their  pay  from  the  general  fund  of 
the  county  commencing  on  the  first  day  of  August,  1893. 

"This  applies  also  to  the  janitor,  county  superintend- 
ent, and  the  county  attorney  at  such  times  that  their 
salaries  are  due.  This  resolution  does  not  apply  to  the 
salaries  of  any  employes  who  do  not  receive  their  sala- 
ries from  the  general  fund  of  the  county. 

^'Provided,  That  no  warrants  as  aforesaid  shall  be 
drawn  by  the  chairman  for  any  salaries  unless  the  same 
is  fixed  by  the  statute  or  has  been  fixed  by  this  board." 

The  foregoing  falls  very  far  short  of  meeting  the  re- 
quirements of  the  statute  relating  to  the  auditing  and 
adjusting  of  claims  by  county  boards.  The  law  does 
not  contemplate  the  auditing  of  a  demand  until  after 
the  items  or  services  therein  charged  have  been  actually 
furnished  or  rendered.  Manifestly  such  is  the  import 
of  said  section  37.  Moreover,  a  county  board  cannot 
delegate  to  its  chairman  and  clerk,  jointly  or  singly,  the 
power  to  examine  and  pass  upon  claims  against  the 
county,  any  more  than  the  board  can  confer  the  authority 
to  do  so  upon  the  sheriff  or  the  janitor  of  the  court  house. 
The  action  upon  a  claim  must  be  by  the  county  board 
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when  in  lawful  session.  We  must  not  be  understood 
as  deciding  that  the  board  of  supervisors  of  a  county 
may  not  refer  claims  to  a  committee  composed  of  one  or 
more  of  its  members  for  investigation  and  report;  but 
in  such  case  the  board  itself  must  take  final  action 
thereon  by  adopting  or  rejecting  the  report  or  recom- 
mendation of  the  committee.  For  the  reasons  stated  the 
writ  should  have  been  denied.     The  judgment  is 


Reversed. 


-^-^i   Gertrude  T.  Edney  et  at.,  v.  James  E.  Baum  et  al. 

%  G^l  Filed  December  21, 1897.    No.  9188. 

Executors  and  Administrators:  Revocation  of  Letters:  Effect  on 
Action.  Where  the  letters  of  an  administrator  or  executor  have 
been  revoked,  such  quoiulaDi  personal  representative  has  no  stand- 
ing in  the  supreme  court  to  question  the  correctness  of  a  judgment 
rendered  by  the  district  court  in  an  action  wherein  he  was  a  party 
Irhen  such  revocation  took  place. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Uall,  J.  Proceeding  in  error  dis- 
missed, 

Richard  Cnmiingham  and  Laynb  &  AdainSy  for  plaintiffs 
error. 

Burr  &  Burr  and  G.  E.  Magoon,  contra. 

Ryan,  0. 

On  questions  differing  widely  from  those  now  pre- 
sented an  opinion  has  been  filed  in  this  case.  {Edney  r. 
Baunty  44  Neb.  294.)  After  the  case  had  been  remanded 
to  the  district  court  of  Lancaster  county  an  amended 
petition  was  filed  in  which  "Gertrude  T.  Edney  and  Pat- 
rick Cavanaugh,  as  executors  of  the  last  will  of  James 
A.  Edney,  deceased,"  alone  were  named  as  plaintiffs. 
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The  defendants  were  James  E.  Baum,  David  Baum,  and 
Daniel  Baum.     The  relief  prayed  was  a  judgment  for  the 
amount  of  damages  alleged  to  have  been  sustained  by 
the  estate  of  James  A.  Edney  by  reason  of  the  fraudulent 
representations  of  the  value  of  certain  lots  made  by  de- 
fendants,   whereby    said    personal    representatives    of 
James  A.  Edney  had  been  induced  to  accept  said  lot^  as 
part  payment  for  a  certain  stock  of  goods  constituting  a 
part  of  said  estate,  which  stock,  by  said  executrix  and 
executor,  had  been  sold  to  the  defendants.    While  the 
jury  were  deliberating  upon  the  verdict  to  be  rendered 
upon  the  issues  which  had  been  joined  between  said 
litigants  the  defendants  by  their  supplemental  answer 
alleged  that  before  the  trial  had  begun  the  said  executrix 
and  executor  had  been  finally  discharged  upon  their 
petition,  whereby  there  had  been  a  representation  and 
showing  made  by  them  that  the  estate  of  their  testator 
had  been  fully  settled.    There  was  a  prayer  for  a  dis- 
missal of  this  action  and  that  it  might  be  abated.     On 
April  6, 1896,  being  the  day  on  which  the  above  described 
supplemental  answer  was  filed,  there  was  returned  a 
verdict  for  the  plaintiffs  in  the  sum  of  f3,000,  and,  within 
three  days  thereafter,  the  defendants  filed  their  motion 
for  a  new  trial.     In  October,  1896,  there  was  filed  by 
plaintiffs  in  said  couii:  a  paper  described  as  "Reasons 
why  motion  for  new  trial  should  not  be  granted.'^    In 
this  paper  the  objections  to  sustaining  the  motion  for  a 
new  trial  were  that  the  discharge  of  the  executrix  and 
executor  had  been  made  improvidently  and  against  the 
wishes  of  said   executrix   and  executor.    The   district 
court  filed  its  special  findings  on  December  11,  1896,  and 
thereon  dismissed  the  action  because  of  the  discharge  of 
said  personal  representatives  of  James  A.  Edney  and  be- 
cause the  petition  failed  to  state  a  cause  of  action.    As 
the  conclusion  reached  with  reference  to  the  first  of  these 
propositions  must  dispose  of  this  proceeding  in  this 
cause,  we  shall  refrain  from  the  expression  of  any  opin- 
ion with  reference  to  the  merits  of  the  second.     Upon 
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the  issues  of  fact  presented  by  the  supplemental  answer 
there  was  a  finding  by  the  district  court  adversely  to  the 
contentions  of  the  plaintiff.  No  bill  of  exceptions  was 
settled,  for  which  reason  this  finding  must  be  recognized 
as  conclusive.  In  this  proceeding,  therefore,  we  are 
bound  to  assume  that  the  proper  probate  court,  acting 
within  the  scope  of  its  powers  and  with  jurisdiction  of 
the  subject-matter,  regularly  entered  an  order  whereby 
the  executrix  and  executor  of  the  estate  of  James  A. 
Edney  were  discharged.  The  consequences  of  this  dis- 
charge must  now  be  considered  and  determined. 

Section  331),  chapter  23,  Compiled  Statutes,  provides: 
**\Vhen  an  executor  or  an  administrator  shall  die,  be  re- 
moved from  ollice,  or  resign,  or  when  his  letters  shall  be 
revoked,  during  the  pendency  of  any  suit  in  which  he  is 
a  party,  the  suit  may  be  prosecuted  by  or  against  the 
executor  or  administrator  appointed  in  his  place,  if  any 
shall  be  appointed,  in  like  manner  as  if  it  had  originally 
been  commenced  by  or  against  such  last  executor  or  ad- 
ministrator.'' The  defendants  in  error  have  insisted 
very  strenuously  in  argument  that  the  removal  of  the 
executrix  and  executor  caused  an  abatement  of  the 
action,  but  it  will  be  noticed  upon  a  careful  considera- 
tion of  the  language  just  quoted  that  no  such  result  is 
t  herein  contemplated.  This  is  significant  in  view  of  the 
sections  of  the  Code  of  Civil  Procedure,  which  we  shall 
now  consider.  It  is  provided  in  section  45  that  '^An 
action  does  not  abate  by  the  death,  marriage,  or  other 
disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  during  its  pendency,  if  the  cause  of  action  sur- 
vive or  continue.  In  the  case  of  the  marriage  of  a  female 
party,  the  fact  being  suggested  on  the  record,  the  hus- 
band may  be  made  a  party  with  his  wife;  and,  in  the 
case  of  the  death  or  other  disability  of  a  party,  the  <?ourt 
may  allow  the  action  to  continue  by  or  against  his  repre- 
sentative or  successor  in  interest."  Sections  466  and 
467  of  said  Code  i)rovide  that  actions  may  be  revived 
in  the  names  of  the  representatives  and  successors  of 
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plaintiffs  within  a  year  from  tlie  time  the  order  of  revivor 
might  first  have  been  made,  and  not  later  without  the 
consent  of  the  opposite  party.     The  provisions  of  section 
468  are  as  follows:   "When  it  appears  to  the  court  by 
affidavit  that  either  party  to  an  action  has  been  dead,  or 
where  a  party  sues  or  is  sued  as  a  personal  representa- 
tive, that  his  powers  have  ceased  for  a  period  so  long 
that  the  action  cannot  be  revived  in  the  names  of  his 
representatives  or  successor,  without  the  consent  of  both 
parties,  it  shall  order  the  action  to  be  stricken  from  the 
docket."    We  have  referred  to  the  above  statutory  pro- 
visions, not  for  the  puri)08es'of  determining  whether  or 
not  the  action  of  the  district  court  was  in  accordance 
with  the  provisions  of  the  statute,  but  to  illustrate  our 
views,  which  are,  that  by  the  removal  of  the  executrix 
and  executor  the  action  did  not,  ipso  factOj  abate,  but 
remained  in  suspension  until  there  should  appear  a  party 
authorized  to  take  further   steps   for   its  prosecution. 
While  this  condition  of  suspension  existed  there  was  no 
power  in  the  quondam  executrix  or  executor  to  prosecute 
error  proceedings  to  this  court,  nevertheless  we  are  asked 
by  these  very  representatives  to  recognize  them  as  still 
existing  parties  and  at  their  instance  to  set  aside  an 
order  of  which  they  alone  complain.     This  we  are  power- 
less to  do,  for  the  very  obvii)us  reasons  that  the  district 
court,  in  the  proper  exercise  of  its  jurisdiction,  found  as 
a  fact  that  these  alleged  personal  representatives  had 
ceased  to  be  such, — a  conclusion  we  are  bound  to  assume 
was  correct,  because  we  have  not  presented  to  us  the 
evidence  on  which  it  was  reached.     From  these  consid- 
(Tations  it  results  that  as  no  order  granting  or  denying 
relief  on  the  application  of  these  alleged  personal  repre- 
sentatives as  plaintiffs  in  error  can  be  made,  their  peti- 
tion in  error  must  be,  and  accordingly  it  is. 


Dismissed. 
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Andrew  L.  Undeland  et  al.  v.  Frank  S.  Stanfield 

ET  AL. 
Filed  Decembeu  21, 1897.     No.  7674. 

1.  Chattel  Mortgages:  Foreclosure  Sale:   Rights  of  Biddebs.    One 

who  claims  an  interest  in  chattels  hy  virtue  of  his  bid  therefor 
upon  the  foreclosure  of  a  mortgage  thereon  by  sale  at  public  auc- 
tion cannot  be  heard  to  question  the  regularity  of  a  subsequent 
sale  of  the  same  chattels  rendered  necessary  by  his  own  refusal,  by 
payment,  to  make  good  his  bid. 

2.  Amendment  of  Pleading  During  Trial.    It  Is  within  the  discretion 

of  the  trial  court  to  allow  an  amendment  of  a  petition  in  the 
course  of  a  trial  where  such  amendment  does  not  change  the 
original  cause  of  action  stated  by  the  plaintiff. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambuose,  J.     Afftrmvd, 

Weaver  &  Oilier,  for  plaintiffs  in  error. 

Lawrence  Rath  and  Charles  Offutfy  contra. 

Eyan,  C. 

This  was  replevin  for  the  possession  of  certain  bar- 
ber's supplies,  tools,  etc.,  which  had  been  mortgaged  by 
the  firm  of  A.  L.  Undeland  &  Co.  to  various  parties  to 
whom  that  firm  was  indebted.  As  a  purchaser  under 
the  foreclosure  of  certain  of  these  mortgages,  Frank  S. 
Stanfield,  originally  as  owner,  began  this  action  in  the 
district  court  of  Douglas  county.  Subsequently,  with 
leave  of  said  court,  Stanfield  amended  his  petition  so 
as  to  claim  the  replevied  property  as  owner  and  as  agent 
and  custodian  of  one  Annie  Bradbury,  who,  as  was  al- 
leged, had  a  special  interest  in,  and  by  reason  thereof 
was  entitled  to  the  immediate  possession  of,  said  prop- 
erty. The  nature  of  this  special  interest  claimed  for 
Annie  Bradbury  will  appear  in  the  further  statement 
of  the  facts  of  this  case.  The  firm  of  A.  L.  Undeland  & 
Co.  was  composed  of  Andrew  L.  Undeland  and  Nels, 
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Steffenson.    This  firm  executed  the  chattel  mortgages  at 
the  dates,  for  the  several  amounts,  and  to  the  respective 
parties,  following,  to-wit:  January  15,  1894,  to  Theodore 
A.  Kochs,  for  |250;    January  16,  1894,  to  Mrs.  Annie 
Bradbury,  for  |265;    January  17,  1894,  to  E.  E.  Bruce 
&  Co.,  for  171.54;  January  19, 1894,  to  Graef  Cutlei-y  Co., 
for  $365.25;  January  19,  1894,  to  J.  B.  Williams  Co.,  for 
f  118.12.     On  January  19, 1894,  the  mortgage  to  Theodore 
A.  Kochs  was  assigned  to  Mrs.  Bradbury  and  at  some 
time  in  January,  1894,  the  mortgage  to  E.  E.  Bruce  & 
Co.  was  assigned  to  Frank  S.  Stanfield.     These  two  par- 
ties therefore  were  the  owners  of  the  mortgages  to  se- 
cure the  aggregate  amount  of  |586.54.     On  January  17, 
1894,  Stanfield  went  into  possession  of  the  mortgaged 
property  upon  the  request  of  Mrs.  Bradbury  and  con- 
tinued in  such  possession  until  the  date  of  the  sale  here- 
inafter .described.     On  February  20,  1894,  pursuant  to 
the  foreclosure  notices  which  had  been  duly  published 
by  Mrs.  Bradbury  in  her  own  right  and  as  assignee  and 
by  Frank  S.  Stanfield  as  assignee,  the  mortgaged  prop- 
erty was  offered  for  sale.     By  this  time  other  mortgages 
had  been  filed  of  record.     There  was  competitive  bidding 
until  the  final  bid  was  made  by  Jacob  B.  Emminger  of 
|1,925  for  the  whole  of  the  property  mortgaged.     In  sat- 
isfaction of  this  bid  Emminger  refused  to  pay  more  than 
$704,  insisting  that  this  would  be  sufficient  to  discharge 
the  mortgages  advertised  for  foreclosure,  and  all  proper 
and  reasonable  costs  attendant  upon  the  sale,  and  even 
this  oflfer  was  coupled  with  the  requirement  that  the 
mortgages  should  be  assigned  to  the  bidder.     After  an 
hour  and  probably  more  spent  in  attempting  to  obtain 
payment  of  the  bid  above  described  the  agent  of  the  par- 
ties foreclosing  declared  that  the  bid  not  being  complied 
with  was  rejected  and  forthwith  again  offered  the  prop- 
erty for  sale,  and  there  being  no  other  bidder,  it  was 
struck  oflf  to  Stanfield  for  f  1,300.     Emminger  thereupon, 
with  the  aid  of  Undeland,  Weaver,  and  Giller,  took  pos- 
session of  the  property  which  he  claimed  to  have  pur- 
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chased  and  this  replevin  suit  was  brought  against  these 
parties  to  recover  the  possession  to  which  Stanfield 
claims  to  be  entitled  by  virtue  of  his  bid  on  behalf  of 
himself  and  Mrs.  Bradbury. 

The  arguments  of  Mr.  Emminger  will  now  be  con- 
sidered separately.  He  urges  that,  as  the  excess  above 
the  mortgages  held  by  Stanfield  and  Mrs.  Bradbury  was 
payable  to  the  mortgagors,  he  should  not  have  been 
required  to  pay  the  amount  of  his  bid.  One  matter  of 
dispute  between  Stanfield  and  Emminger  when  the  latter 
refused  to  make  good  his  bid  was  that  the  expenses  of 
foreclosure,  as  estimated  by  Stanfield,  were  not  approved 
by  Emminger  as  being  necessary  as  to  two  items  and 
Avere  not  reasonable  as  to  a  third.  As  a  mere  purchaser 
these  matters  were  no  concerns  of  Emminger.  His 
proposition  was  to  take  the  property  at  the  price,  fixed 
by  himself,  and  if  he  wished  to  get  this  property  there 
was  but  one  thing  for  him  to  do,  and  that  was,  to  pay 
what  by  his  bid  he  had  offered.  He  undertook  to  justify 
his  refusal  not  only  on  the  above  ground,  but  also  be- 
cause, as  he  (claimed,  Stanfield  was  not  financially 
responsible  for  the  sum  of  |1,925.  Mr.  Emminger  had 
no  justification  for  offering  to  pay  this  sum  unless  he 
intended  to  pay  it  if  accepted,  and  having  made  the  bid, 
it  was  no  concern  of  his  whether  Stanfield  would  account 
faithfully  to  his  principal  or  not.  Again,  Mr.  Emminger 
insists  that  the  sale  to  Stanfield  was  made  after  4  o'clock, 
and,  therefore,  no  title  thereby  was  vested  in  Stanfield! 
Emminger  is  in  no  position  to  raise  this  question.  He, 
at  least,  has  no  title,  and  his  dispossession  of  Stanfield 
by  force  gave  him  no  rights  by  virtue  of  possession.  The 
other  plaintiffs  in  error  in  the  district  court  filed  as  their 
answer  a  disclaimer  of  title  and  denied  that  they  ever 
had  been  in  possession  of  the  goods  in  controversy. 
They,  therefore,  cannot  be  heard  at  this  late  stage  of  the 
proceedings  to  urge  that  Stanfield  should  not  be  enti- 
tled to  possession  because  of  irregularities  in  the  sale, 
even  if  we  should  concede  that  the  sale  to  Stanfield  was 
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irregular, — a  concession  not  necessary  to  be  taken  into 
account. 

The  amendment  did  not  change  the  cause  of  action 
and  was,  therefore,  permissible.  (I^tratton  i\  Woody  45 
Neb.  629.)  There  is  found  no  error  in  the  record  and  the 
judgment  of  the  district  court  is 

Affirmed. 


S3    12S 
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(rRANITE    StATR    FiRE    INSURANCE    COMPANY    V.     BUCK- 

sTAiai^  Brotuehs  Maniifa(tuuing  Company. 

Filed  December  21, 1897.    No.  7765. 

1.  Insurance:  Proof  of  IjOSs:  Classification  of  Property.  The 
general  allegation  in  a  petition  that  certain  insured  property, 
otherwise  fully  described,  was  real  property,  does  not  require  tta: 
the  insured,  in  making  proofs  of  loss  in  an  action  on  a  policy, 
should  show  that  the  property  was  real  property  and  totally  de- 
stroyed and  thereupon  rely  upon  the  provisions  of  the  valued 
policy  law;  but  he  may  show  the  value  as  It  was  just  before  the 
fire,  and  its  value  just  after,  as  affording  data  for  the  assessment 
of  his  damages,  without  attempting  to  classify  the  property  as 
real  or  personal. 

2. :  Value  of  Property:  Evidence.    Where  there  was  evidence 

which  showed  that  the  property  had  been  totally  destroyed  and 
that  its  value  before  such  destruction  was  of  a  certain  amount,  the 
jury  was  justified  in  accepting  this  testimony  as  the  basis  for  a  re- 
covery by  the  plaintiff,  notwithstanding  the  fact  that  there  was 
evidence  contradictory  of  each  of  these  propositions. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.     Affirvivd, 

HyhcHter  (L  Williams  and  Stevens,  Love  &  Cochran,  for 
plaintiff  in  error. 

Charles  0.  Whedon,  contra. 

Ryan,  C. 

On  October  14,  1892,  the  Buckstaff  Brothers  Manufac- 
turing Company,  a  corporation,  effected  an  insurance  of 
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its  property  with  tlie  Granite  State  Fire  Insurance  Com- 
pany. The  three  several  items  insured,  as  well  as  the 
insurance  thereon,  were  described  in  the  policy  as  fol- 
lows: 

^'f  1,000  on  th(*  following  property  hereinafter  de- 
BCTibed  and  situated  on  block  105,  Lincoln,  Nebraska, 
to- wit: 

"$225  on  its  one-story  gravel  and  board  roof  buildings, 
all  adjoining  and  communicating  and  occupied  by  the 
assured  as  a  boiler  and  engine  house,  brick  machinery 
room,  clay  mixing  rooms,  and  dry  tunnels  building; 
$13,500  total  insurance  permitted  on  above  item; 

"$75  on  boilers,  foundations,  settings,  and  iron  smoke 
stack,  engines,  foundations  and  settings,  pumps  and  all 
their  immediate  connections  while  contained  therein; 
$4,500  total  insurance  permitted  on  above  item; 

"$700  on  fixed  and  movable  machinery  of  all  kinds 
(except  engines,  boilers,  and  pumps),  shafting,  belting, 
gearing,  hangers,  pulleys,  conveyers,  brick  machines, 
clay  crushers,  pug  mills,  iron  cars,  trucks,  tracks,  pallets, 
blowers  and  fans,  tools,  implements,  millwright  work, 
Kteam  and  water  pipes,  while  contained  therein;  $42,000 
total  insurance  permitted  on  above  item." 

On  February  10,  1893,  while  this  policy  was  in  force, 
the  property  insured  was  greatly  damaged  and,  as  in- 
sisted by  the  insured,  was  totally  destroyed.  In  an 
action  brought  on  this  policy  in  the  district  court  of 
Lancaster  county  there  was  a  judgment  upon  a  verdict 
for  the  total  insurance,  $1,000,  with  interest  at  seven 
per  cent  per  annum  from  the  date  of  the  loss. 

In  the  petition  in  the  district  court  there  were  the  alle- 
gations: "That  on  the  date  last  aforesaid  and  continu- 
ously from  that  time  (October  14,  1892)  to  the  time  of  the 
fire  and  the  loss  hereinafter  mentioned  said  property  was 
used  for  the  purpose  of  manufacturing  brick,  and  said 
property  was  real  property  and  was  all  used  by  the  plain- 
tiff in  the  process  and  business  of  manufacturing  brick 
at  the  time  of  the  fire  hereinafter  mentioned  and  prior 


Vol.  53]  SEPTEMBER  TERM,  1897.  125 

Granite  State  Fire  Ins.  Cto.  v.  Buckstaff  Bros.  Mfg.  Co. 

thereto,  and  said  property  constituted  a  brick  manufac- 
tory when  burned."  Plaintiff  in  error,  all  through  the 
trial,  insisted,  and  now  insists,  that  the  averment  that 
the  property  destroyed  was  real  property  necessarily  so 
qualifies  the  right  to  recover  that  no  recovery  could  be 
had  for  the  loss  of  personal  pro])ei'ty.  In  the  petition 
the  property  alleged  to  have  been  destroyed  was  de- 
scribed in  the  same  language  employed  in  the  policy 
descriptive  of  that  insured.  Plaintiff  in  error  asked  the 
district  court  to  instruct  the  jury  that  there  was  no  dis- 
pute as  to  the  amount  payable  under  the  first  item  in 
the  policy,  provided  the  insurance  company  was  liable. 
We  shall  therefore  omit  further  reference  to  this  item. 
In  his  testimony  J.  A.  Buckstaff,  president  of  the  defend- 
ant in  error,  said  that  the  entire  property  was  destroyed, 
was  burned  up,  that  everything  combustible  was  burned 
except  a  part  of  the  shed  over  a  part  of  the  kilns,  and 
that  the  fair  market  value  of  the  second  item  just  be- 
fore the  fire  was  $7,000,  and  of  the  third  item  was  $46,- 
000.  There  was  no  effort  made  by  the  company  of  which 
Mr.  Buckstaff  was  president  to  describe  what  parts  of 
the  second  item  were  personal,  as  distinguished  from 
real  property,  neither  was  there  such  an  effort  with  ref- 
erence to  the  constituent  parts  of  the  third  item.  The 
contentions  of  the  plaintiff  in  error  that  a  recovery  could 
be  had  for  only  so  much  of  the  loss  as  affected  real  prop- 
erty is  with  respect  to  an  immaterial  matter.  If  the 
insured  had  shown  that  the  entire  property  covered  by 
the  policy  was  real  property  and  had  been  totally  de- 
stroyed, he  might  have  rested  upon  the  presumption 
raised  by  statute  that  the  value  fixed  in  the  policy  was 
the  amount  for  which  a  recovery  should  be  had.  But 
this  right  did  not  prevent  the  insured  from  showing,  as 
independent  facts,  the  actual  losses,  whether  to  real  or 
personal  property,  and  this  we  think  was  done  by  the 
above  evidence  to  such  a  degree  of  certainty  that  the 
jury  was  warranted  in  acting  upon  it  notwithstanding 
testimony  of  a  contradictory  character.     The  amount  of 
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concurrent  insurance,  including  that  evidenced  by  the 
policy  issued  by  the  plaintiff  in  error,  was  |49,500.  The 
loss,  if  we  accept  Mr,  Buckstaflf's  testimony  as  correct, 
was  ^53,000.  The  fact  of  concurrent  insurance,  there- 
fore, did  not  serve  to  prevent  a  recovery  for  f  1,000,  the 
total  amount  of  the  insurance  under  the  policy  of  plain- 
tiff in  error,  with  interest  thereon. 

It  is  urged  that  there  should  have  been  submitted  to 
the  jury  24  requests  for  special  findings.  It  has  been 
held  by  this  court,  repeatedly,  that  the  submission  of 
interrogatories,  for  the  purpose  of  eliciting  special  find- 
ings, is  largely  a  matter  of  discretion  resting  with  the 
trial  court.  {Float en  v.  Ferrelh  24  Neb.  353;  Nebrdska  d 
Imca  Ins.  Co,  v.  Christiensen,  29  Neb.  581;  4^cftmn,  T.  & 
a.  F.  R.  Co.  V.  Lawler,  40  Neb.  350;  Hedrlck  w  Strauss,  42 
Neb.  485.)  We  have  not  been  able  to  se<*  in  what  respect 
there  was  an  abuse  of  the  discretion  of  the  trial  court  in 
its  refusal  to  require  the  jury  to  make  the  special  find- 
ings requested. 

It  is  not  necessary  to  review  the  alleged  errors  in  over- 
ruling challenges  to  proposed  jurors,  for  the  answers  of 
each,  on  his  voir  dire  examination,  fully  justified  the  trial 
court  in  its  assumption  that  the  proposed  juror  could 
determine  this  case  independently  of  ideas  entertained 
with  reference  to  another  case,  arising  out  of  the  same 
fire,  in  which  some  of  the  proposed  jurors  had  served  as 
jurors. 

There  is  discovered  no  error  in  the  record  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 
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Providence- Washington  Insurance  Company  v.  Buck- 
staff  Brothers  Manufacturing  Company. 

Spring  Garden  Insurance  Company  v.  Buckstaff 
Brothers  Manufacturing  Company.  • 

Western  Assurance  Company  v.  BucivStaff  Broth- 
ers Manufacturing  Company. 

COMBiEBOIAL  XJNION  ASSURANCE  COMPANY  V.  BuCKSTAFF 

Brothers  Manufacturing  Company. 

.  Filed  Dbcembeb  21,  1897.    Nos.  7669,  7670,  7671,  7672. 
Znsnrance:  Pboofb  of  Lobs:  Clabsitioation  of  Pbopebty:  Value. 

Errob  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.    Afflrmed. 

Sylvester  O.  Williams  and  Stevens,  Love  d  Cochran^  for 
plaintiffs  in  error. 

Charles  0.  Whedoriy  contra. 

Byan,0. 

The  four  cases  above  described  were  submitted  on  the 
record  and  argument  in  Chramte  State  Fire  Ins.  Co.  v.  Buck- 
8taf  Brothers  Mfg.  Co.,  53  Neb.  123.  It  being  conceded 
that  the  decision  in  the  case  last  named  must  determine 
the  result  in  each  of  said  four  cases^  the  judgment  in 
each  is  likewise 

Affirmed. 
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Mary  Andresen,  Administratrix  of  the  Estate  op 
Dora  Witte,  v.  Lederer  &  Strauss. 

Filed  DECE.\fBER  21, 1897.    No.  7653. 

1.  Courts:  Power  to  Correct  Records.    A  court  of  record  has  the  in- 

herent power  to  correct  its  own  records,  even  after  an  appeal,  eo 
that  such  amended  record  may  show  correctly  the  history  of  the 
proceedings  in  the  district  court  before  the  appeal  therefrom. 

2.  :  .    A  trial  court,  after  an  appeal  has  been  perfected 

therefrom,  has  no  power  to  so  correct  its  records,  that,  in  fact,  a 
modification  of  the  judgment  already  appealed  from  shall  be 
effected.    Norval,  J.,  dissenting. 

S.  Amendment  of  Becords:  Review.  The  ruling  of  the  district  court 
in  this  case  is  reversed  in  view  of  the  fact,  on  the  one  hand,  that, 
if  the  amendment  reciting  that  the  Judgment  was  "upon  agreement 
of  parties"  was  tantamount  to  a  substantive  order  after  appeal  it 
was  void  and  should  not  have  been  considered  by  the  district 
court,  and  if,  on  the  other  hand,  it  was  a  mere  recitation  of  events 
which  had  occurred  during  the  progress  of  the  trial  in  the  county 
court,  the  district  court  should  not  have  held  the  appeal  neces- 
sarily to  have  been  vitiated  by  the  amendment,  as  it  did  by  dis- 
missing the  appeal  because  of  the  recitation  of  such  amendment. 
Norval,  J.,  dissenting. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.    Reversed. 

Bochmer  d  Rummons  and  W.  E.  Stewart^  for  plaintiff  in 
error. 

Roscoe  Pound  and  Burr  &  Burr^  cwvtra. 

Ryan,  C. 

These  error  proceedings  are  prosecuted  for  the  reversal 
of  an  order  of  the  district  court  of  Lancaster  county 
whereby  was  sustained  a  motion  of  Lederer  &  Strauss 
to  dismiss  an  appeal  from  the  allowance  in  favor  of  said 
Lederer  &  Strauss  of  a  claim  recited  in  the  transcript  as 
having  been  heard  "upon  agreement  of  parties''  in  the 
(*ounty  court  of  said  county.  The  history  of  the  case  in 
the  county  court  is  as  follows:  On  December  4,  1893,  the 
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claims  of  the  State  Savings  Bank,  John  L.  Carson,  and 
Lederer  &  Strauss,  respectively,  against  the  estate  of 
Dora  Witte  came  on  in  said  county  court  for  hearing. 
The  claimants  were  represented  by  counsel,  and  the  ad- 
ministratrix of  the  estate  of  Dora  Witte,  with  her  coun- 
sel, also  appeared.  The  record  recites  the  same  proceed- 
ings to  have  been  had  on  each  claim,  but,  as  we  are  now 
considering  that  of  Lederer  &  Strauss  alone,  the  portion 
of  the  history  pertaining  thereto  in  the  various  stages 
of  the  case  will  be  stated.  In  the  record  of  the  county 
court  it  is  recited  that  "Upon  consideration  of  the  agree- 
ment of  parties  the  court  finds,'^  etc.  The  allowance 
thus  appears  to  have  resulted  from,  and  to  have  been 
founded  upon,  the  agreement  of  the  parties  concerned, 
made  in  open  court  while  this  claim  was  under  considera- 
tion. On  January  6,  1894,  the  administratrix  of  the 
estate  of  Dora  Witte  filed  her  motion  in  the  county  court 
asking  that  the  record  above  referred  to  be  amended  so 
as  to  conform  to  the  facts  as  she  alleged  them  to  be. 
This  motion  was,  on  the  date  last  mentioned,  sustained, 
and  accordingly  the  record  was  thereupon  made  to  recite 
that  the  order  of  allowance  of  date  December  4,  1893, 
had  been  entered  "upon  consideration  of  the  evidence 
introduced.'^  While  an  appeal  from  the  allowance  of 
this  claim  was  pending  in  the  district  court  upon  the 
record  of  the  county  court  in  the  condition  indicated, 
Lederer  &  Strauss,  having  notified  the  said  administra^ 
trix  that  application  would  be  made,  presented  in  the 
county  court,  on  February  20,  1894,  a  motion  asking,  in 
effect,  that  the  record  on  the  hearing  of  the  claim  in  that 
court  might  be  restored  to  the  conditions  existing  before 
the  amendment  procured  by  the  administratrix  had  been 
made.  This  was  sustained  and  accordingly  the  record 
was  again  made  to  show  that  the  allowance  of  the  claim 
was  "upon  agreement  of  parties."  Before  another  move 
was  made  in  the  county  court  the  last  of  its  amendments 
was,  upon  suggestion  of  a  diminution  of  the  record, 
allowed  to  be  filed  in  the  district  court.  Very  soon 
13 
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thereafter  Lederer  &  Strauss  filed  a  motion  to  dismiss 
the  appeal  from  said  district  court  because  the  judgment 
appealed  from  had  been  rendered  by  agreement  of 
parties.  This  motion  was  sustained.  There  was  an- 
other ground  stated  in  the  motion  which  need  not  be 
considered,  for  the  reason  that  the*  ruling  of  the  district 
court  must  be  justified,  if  at  all,  upon  the  ground  above 
stated. 

It  has  been  held  that  the  district  courts  of  this  state 
have  power  to  correct  at  a  subsequent  term  of  court  any 
errors  or  defects  which  may  have  occurred  through  the 
mistake  or  neglect  of  the  clerks  of  said  district  courts 
so  as  to  make  the  judgment  entry  correspond  to  the  judg- 
ment actually  rendered.  {Brovnlec  v,  Davidsoiiy  28  Neb. 
785;  Hoaglaiid  v.  Way,  35  Neb.  387;  School  District  v. 
Bishop,  46  Neb.  850;  Waclismuth  v.  Orient  Ins,  Co.,  49  Neb. 
590.)  It  scarcely  admits  of  doubt,  under  the  authorities 
cited  and  the  current  of  decisions  of  the  courts  of  this 
country,  that  this  power  to  make  amendments  may  be 
exercised  without  reference  to  the  mistake  or  inaccuracy 
having  arisen  through  the  carelessness  of  a  clerk.  As  a 
general  rule,  this  right  of  amendment  continues  even 
after  an  appeal  has  been  taken  for  a  review  of  the  judg- 
ment rendered  by  a  court  of  record.  (Welch  v.  Daman^ 
11  Gray  [Mass.]  383;  De  Kalb  County  v.  Hixon,  44  Mo. 
341;  Jones  v.  SL  Joseph  Tns.  Co,,  55  Mo.  342;  Gamble  v. 
Daugherty,  71  Mo.  599;  City  Bank  v.  Exchange  Banky  97 
N.  Y.  645;  Ouemsey  v.  Miller,  80  N.  Y.  181;  Chichester  v. 
Cande,  3  Cowen  [N.  Y.]  42;  Chestnutt  v.  Pollafyl,  77  Tex. 
87;  Cowan  v.  Ross,  28  Tex.  228;  McNairy  v,  Castleherry,  6 
Tex.  286;  Kelly  v.  Chicago  d  N.  R.  Co,,  70  Wis.  335;  State 
V.  Supervisors  of  Delafield,  69  Wis.  264.)  The  correctness 
of  this  rule,  as  an  abstract  proposition,  is  attended  with 
no  difficulty;  but,  as  with  many  others,  the  difficulty 
arises  when  we  attempt  to  treat  it  as  of  universal  appli- 
cability. There  is  recognized  by  the  courts  another  rule 
of  very  general  applicability,  and  that  is,  that  when  an 
appeal  is  taken,  all  power  of  the  court  appealed  from,  to 
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change  its  judgment  or  modify  its  orders,  ceases  to  exist 
until  the  cause  or  some  part  of  it  is  remanded  by  the 
appellate  court.  When  there  arises  a  conflict  in  the 
operation  of  these  rules  it  is  often  difficult  to  formulate 
any  general  proposition  fairly  deducible  from  the  adjudi- 
cated cases.  In  Iowa  it  has  been  held  that  if  a  defective 
return  of  service  of  the  original  notice,  answering  the 
purpose  of  our  summons,  had  been  amended  before  an 
appeal  had  been  perfected,  the  decree  was  binding,  but 
that,  if  the  amendment  was  made  after  appeal  from  the 
court  whose  jurisdiction  had  been  determined  by  the 
appeal,  the  amendment  was  yoid.  {McOlaughlin.  i?. 
O'Rourke,  12  la.  459.)  This  inflexible  rule  was  invoked 
and  rigidly  enforced  in  Levi  v.  Karrick,  15  la.  444,  and 
Turner  v.  Bank,  30  la.  191.  In  Garmichael  v.  Vatulehnr^  51 
la.  225,  it  was  held  that  where  an  appeal  had  been  taken, 
the  jurisdiction  of  the  trial  court  was  suspended  so  that 
it  had  no  power  to  entertain  a  motion  to  correct  an  error 
in  its  proceedings. 

In  Chestnuttv.  Pollard^  77  Tex.  86,  it  was  said  by  Gaines, 
J.,  delivering  the  opinion  of  the  court:  ''it  is  true  that 
after  an  appeal  or  writ  of  error  has  been  perfected,  the 
district  court  has  no  further  jurisdiction  in  the  cause 
until  it  be  remanded;  but  a  court  has  authority,  upon 
proper  proof,  to  correct  its  minutes  at  any  time  so  as  to 
make  them  present  a  faithful  record  of  its  action. 
(Cowan  V.  Castleberry,  6  Tex.  286;  Rtissell  v.  Miller,  40 
Tex.  495.)"  In  this  case  the  correction  in  the  trial  court 
was  the  substitution  of  the  correct  number  of  the  case 
wherein  the  decree  had  been  rendered  for  an  incorrect 
number  which  originally  had  been  therein  inserted. 
This  false  number  was  the  sole  ground  for  the  conten- 
tion that  the  decree  had,  in  reality,  not  been  rendered 
in  the  appealed  case.  The  authority  of  this  case  is,  how- 
ever, greatly  impaired  by  the  fact  that  it  was  held  that 
the  amendment  not  being  misleading  in  view  of  the  fact 
that  otherwise  than  by  number  the  case  was  sufficiently 
identified,  the  correction  was  with  reference  to  an  im- 
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material  matter.  As  we  understand  the  "opinion  in 
Oerard  v.  State,  10  Tex.  App.  690,  the  amendment  con- 
sisted in  giving  the  names  of  twelve  jurors,  the  record 
before  correction  havinf):  named  but  eleven.  In  this 
opinion  there  was  used  this  language:  "We  cannot  con- 
sider for  any  purpose  the  attempted  correction  of  the 
record,  made  subsequently  to  the  perfection  of  the  appeal 
and  after  the  jurisdiction  had  attached  on  appeal.  After 
an  appeal  has  been  taken  and  the  jurisdiction  of  the 
appellate  court  has  attached,  the  case  has  passed  out  of 
the  jurisdiction  of  the  trial  court  and  it  can  make  no 
further  order  in  the  case.  The  effect  of  an  appeal  is  to 
suspend  and  arrest  all  further  proceedings  in  the  case 
in  the  court  in  which  the  conviction  was  had  until  the 
judgment  of  the  appellate  court  is  received  by  the  court 
from  which  the  appeal  was  taken."  The  value  of  this 
ease  as  a  precedent  is  greatly  impaired  by  the  fact  that 
it  was  held  that  other  portions  of  the  record  probably 
suflSciently  disclosed  that  there  were  twelve  jurors, 
though  in  giving  a  list  of  them  there  were  but  eleven 
persons  named  as  having  served  as  such.  We  have 
found  no  other  adjudicated  case  bearing  upon  this  ques- 
tion in  the  courts  of  Texas,  and  must  therefore  leave  the 
(juestion  in  that  state  in  the  unsatisfactory  condition 
above  indicated. 

In  De  Kalb  County  v.  Hiwon,  supra,  the  syllabus,  which 
reflects  correctly  the  only  point  determined,  was  in  this 
language:  "Where,  a  cause  having  been  appealed  to  the 
district  court,  the  record  showed  a  dismissal  as  to  a  cer- 
tain defendant,  but  no  final  judgment,  and  a  writ  of 
certiorari  in  the  cause  showed  that  the  judgment  had 
been  ordered,  but  the  clerk  had  omitted  to  enter  it  of 
record,  the  court  below  properly  ordered  its  reconls 
amended  nunc  pro  tunc^  so  as  to  show  that  final  judgment 
followed  the  order  of  dismissal.  The  court  Jiad  lost 
jurisdiction  of  the  case,  but  not  of  its  records." 

In  A>////  r.  Chirafjo  d-  \,  W.  R.  To.,  TO  Wis.  335,  the  trial 
court,  upon  its  own  motion,  on  November  30,  18S,"»,  had 
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ordered  "That  the  said  special  verdict  be  and  the  same  is 
hereby  set  aside  as  inconsistent  and  a  retrial  ordered." 
After  this  order  had  been  entered  an  appeal  was  taken, 
and,  still  later  the  trial  court,  on  motion  of  plaintiff, 
amended  the  above  portion  of  the  order  by  inserting  the 
words  "and  contrary  to  the  evidence,"  immediately  fol- 
lowing the  word  "inconsistent."  Lyon,  J.,  prefaced  the 
opinion  of  the  court  which  he  delivered  with  these  re- 
marks: "It  was  competent  for  the  defendant  to  appeal 
from  the  order  of  November  30,  1885,  before  the  same 
was  corrected.  It  did  so  appeal  and  it  has  the  right  to 
have  its  appeal  determined  as  the  order  then  was,  with- 
out regard  to  the  subsequent  correction  thereof.  It  was 
so  held  undei^  very  similar  circumstances  in  State  v.  Su- 
pervisors of  Dela field,  69  Wis.  264."  It  would  seem  from 
this  adjudication  to  be  the  rule  that  the  trial  court  has 
no  right  to  prejudice  an  appeal  already  perfected  by  the 
insertion  in  its  record  of  an  amendment  importing  that 
a  trial  had  been  had  in  such  a  manner  as  to  imply,  for 
the  first  time,  that  questions  of  fact  had  been  considered 
in  that  court.  We  presume  this  holding  was  influenced 
by  a  consideration  of  the  well  recognized  presumptions 
which  obtiiin  iu  favor  of  the  correctness  of  findings  of  fact 
made  upon  the  evidence  offered  by  the  parties.  An  illus- 
tration of  the  hopelessness  of  an  attempt,  upon  principle, 
to  reconcile  the  decisions  of  the  courts  of  this  country 
with  regard  to  what  is  permissible  as  showing  merely 
what  was  done  in  the  trial  court  as  distinguished  from 
what  was  tantamount  to  an  order  involving  the  reten- 
tion by  that  court  of  jurisdiction  after  an  appeal  per- 
fected therefrom,  the  National  City  Bank  v.  New  York  Oold 
Exchange  Bank,  97  N.  Y.  645,  may  profitably  be  examined 
in  connection  with  State  v.  Delafield,  supra.  The  case 
between  the  two  banks  was  determined  upon  a  motion 
to  amend  a  return,  and  it  was  held  that  an  amendment 
of  a  record  which  merely  recited  that  the  judgment  had 
been  reversed  by  inserting  after  the  word  "reversed"  the 
qualifying  words  "upon  questions  of  fact  and  law"  was 
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such  an  amendment  as  could  properly  be  made  in  the 
trial  court  after  an  appeal  from  its  judgment,  and  that 
a  motion  to  correct  the  return  to  show  the  amendment 
with  a  view  to  its  consideration  by  the  appellate  court 
should  be  sustained.  This  was  in  direct  conflict  with 
the  holding  of  the  supreme  court  of  Wisconsin  in  State  r. 
Supervisors  of  Delafieldy  supra,  and,  on  principle,  cannot 
be  reconciled  with  the  views  entertained  by  the  courts  of 
Iowa  and  Missouri,  and  probably  Texas. 

In  the  supreme  court  of  California  a  case  resembling 
that  under  consideration  was  determined.  {San  Francisco 
Savings  Union  x\  Myers,  72  Cal.  161.)  The  syllabus  of  this 
case  was  as  follows: 

"1.  A  motion  was  made  to  dismiss  the -appeal  on  the 
ground  that  the  judgment  appealed  from  was  entered 
upon  the  mutual  consent  of  the  parties.  The  only  evi- 
dence of  consent  contained  in  the  transcript  consisted  of 
a  written  indorsement  made  in  the  margin  opposite  to 
the  copy  of  the  judgment  as  follows.-  ^Indorsed  in  lead 
pencil  on  the  back  of  the  original  judgment  is  the 
following:  Agreed  to.  Pillsbury  &  Blanding,  Lewis 
Shearer,  William  F.  Herrin.'  The  answer  of  the  api)el- 
lant  was  subscribed,  ^Wallace,  Greathouse  and  Bland- 
ing,' as  his  attorneys,  for  whom,  after  the  entry  of  the 
judgment,  was  substituted  Edward  Lynch,  by  whom  the 
notice  of  appeal  was  signed.  Held,  that  the  motion 
should  be  denied. 

"2.  The  superior  court  cannot  deprive  the  supreme 
court  of  jurisdiction  of  an  appeal  from  a  judgment  by 
amending  it  while  the  appeal  is  pending." 

With  reference  to  the  first  paragraph  of  the  syllabus 
above  quoted  it  is  quite  evident  that  the  court  proceeded 
upon  the  theory  that  the  facts  recited  did  not  justify  the 
assumption  that  any  agreement  had  been  made.  A  por- 
tion of  the  language  of  the  opinion  should  be  read  with 
reference  to  the  subject-matter  of  the  final  paragraph, 
for  by  that  means  we  are  enabled  more  satisfactorily 
to  realize  the  attitude  of  the  supreme  court  of  California 
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with  respect  to  the  question  we  now  have  under  con- 
sideration. iSeferring  to  a  former  motion  to  dismiss  on 
the  ground  described  in  the  first  paragraph  of  the  syl- 
labus, the  opinion  proceeded  thus:  "It  is  urged,  however, 
that  the  new  motion  is  based  upon  evidence  of  facts  not 
presented  nor  relied  upon  when  the  former  motion  was 
made.  The  only  new  fact  submitted  on  the  hearing  of 
the  present  motion  is  that,  after  the  order  denying  the 
former  motion  to  dismiss,  the  court  below,  on  applica- 
tion of  plaintiff,  amended,  or  attempted  to  amend,  the 
judgment  appealed  from  by  inserting  therein,  Tillsbury 
and  Blanding,  attorneys  for  the  defendant,  M.  L.  Mc- 
Donald, ♦  ♦  ♦  agreeing  thereto.'  If  it  be  conceded 
the  court  below  had  power  to  amend  the  judgment,  the 
amended  judgment  was  substituted  for  the  original,  and, 
from  the  time  of  its  entry,  became  the  'final  judgment' 
in  the  superior  court.  We  think  it  very  plain  that  the 
superior  court  cannot  deprive  this  court  of  jurisdiction 
of  an  appeal  from  a  judgment  by  amending  the  judg- 
ment while  the  appeal  is  pending  here."  It  is  clear  from 
the  final  paragraph  of  the  syllabus,  considered  in  con- 
nection with  the  language  of  the  court  above  quoted,  and 
the  order  which  denied  the  motion  to  dismiss  the  appeal, 
that  the  supreme  court  of  California  was  of  the  opinion 
that  the  insertion  in  the  records  of  the  superior  court 
of  words  showing  that  the  judgment  appealed  from  had 
been  entered  by  agreement  had  no  effect  upon  such  ap- 
peal, and  that  the  amendment  in  question  was  not  a 
mere  correction  of  the  recitations  of  a  record,  but  was 
rather  a  prejudicial  attempted  modification  of  the  judg- 
ment which  had  already  been  appealed  from,  which 
should  not  be  tolerated  in  the  appellate  court.  As  we 
have  already  intimated,  it  is  not  difficult  to  formulate 
abstract  general  rules,  which,  applied  to  many  cases, 
operate  very  satisfactorily.  The  difficulty  is  in  the  uni- 
versal application  of  these  rules,  especially  where,  as  in 
this  case,  they  seem  to  conflict.  The  district  court  was  evi- 
dently of  the  opinion  that  the  amendment  in  the  county 
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court,  whereby  the  transcript  from  that  court  of  record 
was  made  to  show  that  the  hearing  had  been  entirely  upon 
the  agreement  of  parties,  was  more  than  a  mere  amend- 
ment of  a  recitation  of  facts  which  had  transpired,  for 
the  motion  to  dismiss  the  appeal  because  of  the  judg- 
ment being  founded  upon  such  an  agreement  was  by 
said  district  court  sustained.  If  the  district  court  cor- 
rectly assumed  that  it  should  dismiss  the  appeal  because 
the  amendment  was  one  which  destroyed  the  right  to  a 
hearing  in  the  appellate  court,  this  amendment  was  in 
its  effect  more  than  a  mere  correction  of  the  record  to 
.show  the  history  of  the  case  in  the  trial  court,  conse- 
quently the  order  dismissing  the  appeal  must  be  re- 
versed, for,  under  all  the  authorities,  an  attempted  ex- 
ercise of  jurisdiction  by  the  trial  court  after  an  appeal 
from  that  court  cannot  be  suffered  to  prejudice  the  rights 
of  the  appellant.  On  the  other  hand,  if,  in  fact,  the 
amendment  accomplished  no  more  than  correctly  to  re- 
cite what  had  transpired  during  the  trial,  and  in  no 
degree  impaired  the  rights  of  the  appellant  to  be  heard 
in  the  district  court  on  the  record  in  the  condition  it  was 
when  the  appeal  was  taken,  then  the  district  court  erred 
in  holding  the  amendment  of  such  controlling  force  that, 
upon  its  being  shown  to  exist,  the  appeal  must  be  dis- 
missed. In  any  event,  therefore,  the  judgment  of  the 
district  court  must  be,  and  accordingly  it  is. 


Reversed. 


Mary  Andresen,  Administratrix  of  the  Estate  of 
Dora  Witte,  v.  John  L.  Carson. 

Filed  Decembeb  21, 1897.    No.  7652. 
Courts:  Power  to  Correct  Records:  Appeal. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.     Reversed. 
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Boehmer  d  Rummons  and  W.  E.  Stewart,  for  plaintifiE  in 
error. 

J.  H.  Broody  J  contra. 

Ryan,  O. 

This  case  involves  the  identical  questions  involved  in 
Amlreseti  v.  Lederer,  53  Neb.  128,  and  none  others,  and, 
accordingly,  the  judgment  of  the  district  court  in  this 
case  is 

Bevhrsbd. 

NoRVAL,  J.,  dissenting. 


John  Lenzbn  v.  John  A.  Miller. 

FiLKD  Decembeb  21»  1897.    No.  7334. 

1.  Payment:  Application.    Where  a  debtor  remits  money  to  his  cred- 

itor without  a  request  or  instruction  on  what  particular  debt  to 
apply  the  same,  the  creditor  may  apply  the  money  upon  any  debt 
of  his  debtor  which  he  chooses. 

2.  Action  on  Notes:  Excessive  Verdict:  Remittitub.    Verdict  of  the 

Jury  held  to  be  excessive  and  remittitur  ordered. 

Rehearing  of  case  reported  in  51  Neb.  855.  Judy- 
meat  below  held  excessive,  and  remittitur  ordered. 

Leslie  G.  Hurd,  for  plaintiff  in  error. 

C.  L.  Richards,  S.  W.  Ghiisty,  and  Stewart  &  Hunger, 
contra. 

Ragan,0. 

This  is  a  rehearing  of  Ijcnzen  v.  Miller,  51  Neb.  855.  Of 
the  arguments  relied  on  here  for  reversing  the  judgment 
of  the  district  court,  we  shall  notice  only  two, — that  tlie 
verdict  is  not  sustained  by  sufficient  evidence,  and  the 


138  NEBRASKA  REPORTS.  [Vol.  53 


Lenzen  v.  Miller. 


amount  awarded  by  the  jury  to  the  plaintiff  below  is 
excessive. 

1.  This  suit  was  brought  by  Miller  against  Lenzen  to 
recover  on  three  promissoi^y  notes  bearing  date  January 
17, 1876.  The  defense  of  Lenzen,  so  far  as  material  here, 
was  the  statute  of  limitations.  Miller  claimed  in  avoid- 
ance of  this  defense  that  Lenzen  liad  paid  him  various 
sums  of  money  on  these  notes  from  the  year  1879  to  1891, 
both  inclusive,  part  of  which  money  so  paid  had  been 
indorsed  on  the  notes  and  the  last  indorsement  made 
within  five  years  before  the  suit  was  brought.  Lenzen's 
answer  to  this  was  that  the  moneys  remitted  by  him 
to  Miller  were  so  remitted  with  instructions  by  him' to 
Miller  to  apply  the  remittances  on  an  account  which  he 
owed  Miller,  and  had  owed  him  since  the  year  1866.  Mil- 
ler's rejoinder  to  this  was  that  at  no  time  did  Lenzen  ever 
instruct  him.  Miller,  that  the  moneys  remitted  were  to 
be  applied  on  the  account  and  in  fact  gave  him  no  in- 
structions at  all,  and  that  as  Lenzen  owed  him  an 
account,  and  also  owed  him  the  notes,  he  applied  the 
moneys  received  from  Lenzen  on  the  notes  in  suit.  This 
statement  serves  to  illustrate  the  theory  upon  which 
the  case  was  presented  to  the  jury.  The  finding  of  the 
jury  in  favor  of  Miller  embraces  a  finding  that  Lenzen 
did  not  direct  Miller  on  what  debt  to  apply  any  remit- 
tances of  money  made  to  him;  and  this  is  the  finding 
which  plaintiff  in  error  insists  is  not  supported  by  the 
evidence.  We  think  it  is.  Miller  testified  positively 
that  from  the  year  1879  to  1891,  both  inclusive,  Lenzen 
remitted  him  by  checks  and  drafts,  and  sometimes  by 
private  parties,  various  sums  of  money,  aggregating 
$1,330;  that  at  no  time  did  Lenzen  ever  direct,  advise, 
or  request  him,  Miller,  to  credit  the  remittances  made 
to  him  upon  any  particular  debt  owing  to  Miller  by 
Lenzen.  Lenzen,  while  on  the  stand  in  his  own  behalf, 
failed  to  testify  that  he  ever  at  any  time  directed  or 
instructed  Miller  to  apply  the  remittances  of  money 
made  to  him  on  the  account  owing  to  him;  but  he  did 
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testify  that,  as  he  was  owing  him  an  account,  he  made 
the  remittances  to  him  that  he  did  for  the  purpose  of 
having  them  applied  on  the  account;  that,  as  a  matter  of 
fact,  he  had  forgotten  the  existence  of  the  notes.  Here 
then  is  sufficient  evidence  to  sustain  the  finding  of  the 
jury  that  the  remittances  or  payments  of  money  made  to 
Miller  by  Lenzen  were  so  made  without  instructions  as 
to  where  Miller  should  apply  them,  and,  as  the  remit- 
tances were  so  made,  Miller  might  apply  them  as  he 
pleased, — either  upon  the  notes  or  the  account  of  Len- 
zen. 

We  understand  the  rule  to  be  that,  where  a  debtor 
remits  money  to  his  creditor  without  request  or  instruc- 
tion on  what  particular  debt  to  apply  the  same,  the 
creditor  may  apply  the  remittances  upon  any  debt  of  his 
debtor  which  he  chooses.  {State  v.  Hill,  47  Neb.  456; 
Crane  v.  Keck,  35  Neb.  683.)  But  if  the  evidence  in  the 
bill  of  exceptions  was  not  sufficient  to  sustain  the  finding 
of  the  jury  under  consideration,  we  w^ould  probably  be 
unable  to  disturb  that  finding  for  the  reason  that  the 
bill  of  exceptions  discloses  that  the  deposition  of  one 
Christie  was  read  to  the  jury  on  behalf  of  Miller,  and 
this  deposition  is  not  in  the  bill  of  exceptions  brought 
here.  It  is  said  in  Storz  v.  Finkelsteiny  48  Neb.  27,  that 
this  court  would  not  weigh  the  evidence  to  ascertain  if 
it  sustained  a  verdict  when  the  bill  of  exceptions  dis- 
closes that  a  deposition  introduced  in  evidence  and  read 
upon  the  trial  had  been  omitted  therefrom. 

2.  Defendant  in  error  has  offered  to  file  a  remittitur 
from  the  judgment,  and  on  this  offer  we  have  looked  into 
the  bill  of  exceptions  solely  for  the  purpose  of  ascertain- 
ing how  much  such  a  remittitur  should  be  on  defendant 
in  error's  testimony  alone,  and  we  now  proceed  to  in- 
quire. The  principal  of  the  three  notes  sued  on  is  $1,500. 
Computing  simple  interest  at  10  per  cent  per  annum 
on  these  notes  from  their  date,  January  17,  1876,  to 
November  8, 1893, — the  first  day  of  the  term  of  court  at 
which  the  judgment  at  bar  was  rendered, — we  find  the 
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time  to  be  17  years  9  months  and  21  days,  and  the  inter- 
est 12,(571.25,  or  a  total  of  $4,171.25.  Miller  testified  on 
tlie  stand  in  behalf  of  himself  that  from  1879  to  1891, 
both  inclusive,  he  had  r(*oeived  from  Lenzen  $1,330  to 
apply  on  these  notes;  that  when  he  received  the  pay- 
ments from  Lenzen  he  entei*t*d  them  in  an  account-book, 
and,  at  his  convenience,  thereafter  he  indorsed  the  pay- 
ments on  the  notes  in  suit;  that  he  never  received  any 
instructions  from  Lenzen  to  apply  any  of  these  payments 
on  his  account;  that  the  moneys  remitted  to  him  by 
Lenzen  were  remitted  to  him  for  the  purpose  of  being 
applied  upon  the  notes;  and  Miller  does  not  testify  that 
he  ever  applied  one  cent  of  the  $1,330  received  from 
Lenzen  upon  the  account  owing  to  him  by  Lenzen.  For 
some  reason,  not  disclosed  by  the  record,  Miller  indorsed 
on  these  notes  $790  only  of  the  moneys  received  from 
Lenzen.  He  did  indorse  or  attempt  to  indorse  $375  of 
the  moneys  on  a  note  which  Lenzen  owed  his,  Miller's, 
wife.  What  disposition  Miller  made  of  the  remaining 
$165  is  not  disclosed  by  the  record;  but  we  think  that 
Miller  must  be  charged  with  the  full  amount  of  money 
which  he  admits  and  sw^ears  Lenzen  remitted  to  him, 
which  he  received,  and  which  he  says  was  remitted  to 
him  to  be  applied  upon  the  notes.  This  $1,330  with 
interest  amounts  to  $2,194.80,  which,  deducted  from  the 
principal  and  interest  of  the  notes  in  suit,  leaves 
$1,976.45;  but  the  verdict  was  for  $3,704.11,  or  $1,727.66 
too  much.  The  defendants  in  error  may,  within  thirty 
days  from  this  date,  and  as  of  the  date  of  the  judgment, 
remit  $1,727.66  therefrom,  and,  if  they  do  so,  the  judg- 
ment of  the  district  court  for  the  remainder  will  be 
affirmed.  If  not,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  accordingly. 
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Bbrnakd  Sickel  bt  al.  v.  John  S.  Bishop,  Adminis- 
trator. 

Filed  December  21, 1897.    No.  7696. 

1.  Action  on  Kote:  Evidence  of  Release  of  Surety:  Verdict  for 

Plaintiff.  Evidence  examined,  and  held  to  sustain  the  finding  of 
the  jury. 

2.  Review:  Assignments  of  Error:    Set-Off.    Under  an  assignment 

that  "the  verdict  is  not  supported  by  sufficient  evidence"  this  court 
cannot  deduct  from  the  award  made  by  the  jury  the  amount  of  a 
counter-claim  or  set-off  existing  in  favor  of  the  defendant,  and 
against  the  plaintiff,  where  the  same  was  not  interposed  as  a  de- 
fense to  the  action. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J.     Affirmed. 

Dmi'  L.  Love,  for  plaintiffs  in  error. 

John  8.  Bishop,  contra. 

Ragan,  C. 

In  the  district  court  of  Lancaster  county  John  S. 
Bishop,  administrator,  sued  Bernard  Sickel  and  Luther 
P.  Ludden  upon  a  promissory  note.  Bishop  had  a  ver- 
dict and  judgment,  and  Sickel  and  Liidden  bring  the 
same  here  for  review  on  error. 

1.  One  argument  relied  upon  here  for  a  reversal  of 
the  judgment  is  that  the  verdict  of  the  jury  is  not  sus- 
tained by  sufficient  evidence.  The  execution  and  do- 
livery  of  the  note  are  admitted.  It  seems  that  the  con- 
sideration for  the  note  was  some  personal  property  sold 
by  Bishop's  intestate  to  Sickel,  and  Ludden  signed  the 
note  as  surety.  Ludden's  defense  was  that  some  time 
after  the  note  was  given  a  chattel  mortgage  was  exe- 
cuted to  Bishop  on  the  property  for  which  the  note  was 
given,  and  that  Bishop  agreed  tliat  in  consideration  of 
the  securing  of  the  note  by  this  mortgage  Ludden  should 
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be  released  from  the  note.  The  evidence  on  behalf  of 
Ludden  tended  to  support  his  defense,  while  the  evidence 
on  behalf  of  Bishop  tended  to  overthrow  such  defense. 
In  other  words,  the  evidence  on  the  issue  was  conflicting, 
and  all  we  can  say  upon  the  subject  is  that  the  finding 
of  the  jury  that  Ludden  had  not  made  out  his  defense 
has  sufficient  evidence  for  its  support.  The  defense  of 
Sickel  was  that  he  surrendered  the  mortgaged  property 
to  Bishop  upon  an  agreement,  then  and  there  made  be- 
tween them,  that  Bishop  should  take  the  property  in 
discharge  of  the  debt  evidenced  by  the  note.  The  evi- 
dence on  behalf  of  Sickel  tended  to  support  this  defense, 
while  the  evidence  on  behalf  of  Bishop  tended  to  over- 
throw it.  Here  again  the  evidence  was  conflicting;  but 
it  supports  the  finding  of  the  jury  that  Sickel  had  not 
established  his  defense. 

2.  Another  argument  made  here  is  that  the  award 
made  by  the  jury  to  Bishop  is  excessive.  This  conten- 
tion of  plaintiff  in  error  is  based  upon  another  conten- 
tion of  his, — that  Bishop  seized  and  sold  the  property 
which  was  mortgaged  to  secure  the  payment  of  the  note 
sued  upon,  and  that  the  note  should  be  credited  with  the 
value  of  that  property.  The  answer  to  this  contention  is 
that  if  the  fact  existed,  it  was  a  matter  of  defense  for 
the  plaintiffs  in  error,  and  they  should  have  filed  a  coun- 
ter-claim or  set-off  for  the  value  of  such  property.  No 
such  an  issue  as  this  is  made  in  the  pleadings  or  was 
litigated  on  the  trial,  and,  under  an  assignment  that 
"the  verdict  is  not  supported  by  sufficient  evidence,"  we 
cannot  reduce  the  award  made  by  a  jury  by  the  amount 
of  a  counter-claim  or  set-off  which  existed  in  favor  of  tlie 
defendant  against  the  plaintiff  wlien  it  was  not  inter- 
posed as  a  defense  to  the  action.  The  judgment  of  the 
district  court  is  right  and  is 

Affirmed. 
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John  Warlibr  v.  Charles  Williams  et  al. 

PiLEi>  December  21, 1897.    No.  9120. 

1.  Injunction:  Remedy  at  Law.  A  litigant  cannot  Buccessfully  invoke 
the  extraordinary  remedy  of  injunction  to  enforce  a  legal  right  un- 
less the  facts  and  circumstances  in  the  case  are  such  that  his 
ordinary  legal  remedies  are  inadequate, — i.  e.  that  the  pursuit  of 
those  remedies,  or  some  of  them,  will  not  afford  him  as  prompt  and 
efficacious  redress  as  the  remedy  by  injunction. 

2. :    Tbespass:    Ejectment.      A  plaintiff  is  not  entitled  to  a 


mandatory  injunction  to  remove  from  his  real  estate  one  who  has 
without  color  ot  title  unlawfully  and  forcibly  entered  and  wrong- 
fully remains  thereon,  though  such  trespasser  be  insolvent. 

Error  from  the  district  court  of  Burt  county.  Tried 
below  before  Fawcett,  J.    Affirmed. 

McCoy  d  Olmstedy  for  plaintifif  in  error. 

H.  E.  Garter y  contra. 

RaqaNjO. 

In  the  district  court  of  Burt  county  John  Warlier 
brought  this  suit  in  equity  against  Charles  Williams  and 
others,  alleging,  in  substance,  in  his  petition  that  he  was 
the  owner,  and  in  the  actual  possession,  of  a  certain  tract 
of  land  described  in  said  petition;  that,  at  the  time  of  the 
conveyance  of  said  land  by  the  government  of  the  United 
States  to  his  grantor,  the  Missouri  river  constituted  one 
of  its  boundaries^  that  the  tract  conveyed  by  the  United 
States  government  since  that  time  had  been  enlarged 
by  accretions  from  said  river;  that  the  parties  made  de- 
fendants, against  his  protest  and  without  any  right  or 
color  of  title  or  authority,  had  forcibly  entered  into  pos- 
session of  the  lands  formed  by  said  accretion;  had 
"squatted"  thereon;  and,  at  the  bringing  of  the  suit, 
were  using  and  cultivating  said  lands  and  appropriating 
to  themselves  the  crops  grown  thereon;  that  said  de- 
fendants and  each  of  them  were  wholly  insolvent;  that 
if  they  were  permitted  to  remain  in  possession  of  said 
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land  for  ten  years  they  would  acquire  title  thereto  by 
adverse  possession.  The  prayer  was  that  the  defend- 
ants might  be  enjoined  from  continuing  in  possession 
of  said  lands.  To  this  petition  the  district  court  sus- 
tained a  general  demurrer  and  dismissed  Warlier's  ac- 
tion, and  he  brings  this  judgment  here  for  review  on 
error. 

This  proceeding  is,  in  effect,  an  application  to  a  court 
of  equity  for  a  mandatory  injunction  to  remove  the  de- 
fendants in  error  from  the  real  estate  of  the  plaintiffs 
in  error  upon  which  they  have  forcibly  and  wrongfully 
entered  and  are  wrongfully  occupying.  CouAisel  for  the 
plaintiff  in  error  has  cited  us  to  numerous  cases  which 
he  claims  sustain  his  right  to  this  extraordinary  rem- 
edy; but  an  examination  of  all  these  cases  discloses  that 
not  one  of  them  is  in  point.  A  litigant  cannot  success- 
fully invoke  the  extraordinary  remedy  of  injunction  to 
enforce  a  legal  right  unless  the  facts  and  circumstances 
in  the  case  are  such  that  his 'ordinary  legal  remedies 
are  inadequate, — ^that  is,  that  the  pursuit  of  those  reme- 
dies, or  some  of  them,  will  not  afford  him  as  prompt  and 
eflftcacious  redress  as  the  remedy  by  injunction.  This 
we  understand  to  be  elementary  law.  {Richmond  v.  Du- 
buque d  S.  G.  R.  Co.,  33  la.  422;  Jerome  v.  Ross,  7  Johns, 
(^h.  [N.  Y.]  315;  Pomeroy,  Equity  Jurisprudence  sees, 
221,  275,  1346,  1347,  1357.)  Now  the  facts  stated  in  the 
petition  of  the  plaintiff  in  error  show  simply  this:  That 
the  defendants  in  error  have  forcibly  entered  upon  and 
are  occupying  his  real  estate.  The  plaintiff  in  error  has 
the  legal  title  and  is  in  possession  of  this  real  estate. 
lie  might  then  institute  against  these  defendants  in 
error  an  action  of  forcible  entry  and  detainer  under 
chapter  10  of  the  Code  of  Civil  Procedure,  section  1020 
.  of  which  expressly  provides  that  such  an  action  may  be 
brought  against  a  defendant  who  is  a  settler  or  occupier 
of  lands  without  color  of  title  and  to  which  the  com- 
plainant in  tlie  forcible  detainer  suit  has  the  right  of  pos- 
session.    Here,  then,  is  a  plain  statutory  remedy  for  the 


Vol.  53]  SEPTEMBEU  TERM,  1897.  145 


Wnrlier  v.  Williams. 


wrong  of  which  the  plaintiff  in  error  eomphiius  in  this 
action.  Is  tliis  remedy  an  adequate  one?  The  statute 
provides  that  this  action  of  forcible  entry  and  detainer 
may  be  brought  before  a  justice  of  the  i)eace  after  giving 
the  parties  in  possession  of  the  lands  three  days'  notice 
to  quit;  that  no  continuance  for  more  than  eight  days 
shall  be  granted  in  the  case  unless  the  party  made  de- 
fendant shall  give  bond  for  the  payment  of  rent,  and  if 
the  judgment  shall  be  entered  in  favor  of  the  plaintiff, 
a  writ  of  restitution  shall  be  awardc^d  in  his  favor,  un- 
less appellate  proceedings  are  taken  by  di4'endants,  in 
which  case  they  shall  giv(»  a  bond  to  pay  a  reasonable 
rent  for  the  premises  whih^  tln^y  wrongfully  d(*tain  the 
same.  This  remedy  is  not  only  an  adequate  one  but  it  is 
a  summary  and  a  speedy  one.  The  relief  demanded  by 
the  plaintiff  in  error  in  this  injunction  proceeding  is  the 
ousting  of  the  plaintiff  in  error  from  his  real  estate  so 
that  he  may  have  the  exclusive  possession  of  it.  A  judg- 
ment and  a  writ  of  restitution  in  a  forcible  entry  and 
detainer  suit  would  afford  him  the  same  and  a  more 
speedy  redress  than  a  proceeding  by  injunction.  But 
it  is  said  by  the  plaintiff  in  Qrror  that  he  is  entitled  to 
pursue  the  injunction  remedy  because  of  the  insolvency 
of  tli^  defendants  in  error.  This  argument,  as  applied 
to  this  case,  is  untenable.  If  the  defendants  in  error 
are  insolvent,  then  the  plaintiff  in  error  has  no  redress 
for  the  costs  and  expenses  that  he  may  incur  in  prose- 
cuting either  an  injunction  suit  or  a  forcible  entry  and 
detainer  suit.  Another  argument  is  that  the  proceeding 
by  injunction  will  avoid  a  multiplicity  of  suits.  This 
argument  we  also  think  untenable.  We  do  not  under- 
stand the  mere  fact  that  there  exist  divers  causes  of 
action  which  may  be  the  foundation  of  as  many  diffen^nt 
suits  between  the  parties  thereto  is  a  ground  upon  which 
equity  may  be  called  upon  to  assume  jurisdiction  and 
settle  all  such  matters  in  one  suit.  (Chief  Justice  I^eck 
in  Rwhmond  v.  Duhi(qne  cG  ^^ioux  VHji  R.  Co.,  supra,)    Th<» 

district  court  was  right  and  its  decree  is 

Affirmed. 
14 
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Wallie  Gillick  et  al.  v.  Wilson  Williams  et  al. 

Filed  Decembeb  21, 1897.    No.  9121. 

Injunction:  Remedy  at  Law.    On  the  authority  of  Warlier  t?.  Williams, 
53  Neh.  143,  the  decree  of  the  district  court  is  affirmed. 

Error  from  the  district  court  of  Burt  county.  Tried 
below  before  Fawcett,  J.     Affitmed. 

McCoy  d  Olnuitedy  for  plaintiffs  in  error. 

H.  E.  Carter^  contra. 

Ragan,  0. 

The  facts  in  this  case  are  in  all  respects  the  same  as 
in  ^^Varlier  t\  Williams,  53  Neb.  143,  and,  on  the  authority 
of  that  case,  the  decree  of  the  district  court  in  this  is 

Affirmed. 


A.  L.  Baker  v.  Eliza  E.  Savidgb  et  al. 

Filed  December  21, 1897.    No.  7621. 

Action  by  Vendee  After  Eviction:  Liability  of  Vendor.  No  cause 
of  action  arises  in  favor  of  a  grantee  of  land,  who  has  been  evicted 
under  title  paramount,  against  his  vendor  who  made  no  covenants 
or  representations  as  to  title  and  was  guilty  of  no  fraud. 

Error  from  the  district  court  of  Dakota  county.    Tried 
below  before  Norris,  J.     Reversed. 

LynUy  Sullivan  d  Foley  and  J.  Fowler^  for  plaintiff  in 
error. 

jB.  B.  Daley  and  W.  E.  Gantt,  contra. 

Irvine,  C. 

This  is  a  proceeding  in  error  to  review  a  judgment 
recovered  by  Eliza  E.  Savidge  and  D.  J.  Savidge  against 


Vol.  53]  SEt»!rEMBBR  TERM,  1897.  147 

Baker  v.  Savidge. 

A.  L.  Baker.  The  bill  of  exceptions  was  at  a  former 
term  quashed,  so  that  we  can  consider  no  questions 
requiring  an  examination  of  the  evidence.  The  argu- 
ment of  plaintiff  in  error,  while  chiefly  addressed  to  the 
evidence,  is,  however,  equally  applicable  to  the  suf- 
ficiency of  the  petition, — a  question  always  open  for 
consideration.  We  do  not  think  that  the  petition  states 
a  cause  of  action,  and  the  judgment  must  for  that  reason 
be  reversed. 

The  petition,  in  brief,  alleges  that  the  Savidges  were 
the  owners  of  certain  land  in  Dakota  county  and  con- 
veyed il  by  warranty  deed  to  Baker.  In  consideration  of 
said  conveyance  Baker  agreed  to  convey  to  Eliza  Savidge 
certain  lots  in  South  Sioux  City  by  good  and  sufficient 
warranty  deed  with  the  usual  covenants  and  agreements 
in  such  deeds  contained.  At  the  time  of  the  exchange 
of  deeds  Baker  represented  to  plaintiffs  that  he  held  a 
deed  to  the  lots  from  certain  persons  named  Clark,  which 
deed  contained  the  usual  covenants  of  warranty,  which 
deed  had  been  by  the  Clarks  placed  in  the  hands  of  de- 
fendant with  authority  to  insert  the  name  of  any  grantee 
to  whom  he  might  wish  to  convey  the  property,  and  that 
it  would  save  expense  and  convey  as  good  title  as  a  deed 
from  Baker  himself,  to  insert  plaintiffs'  names  in  the 
Clark  deed.  Plaintiffs  accepted  said  deed,  gave  Baker 
possession  of  their  land,  and  entered  into  possession  of 
the  South  Sioux  City  lots.  The  Clarks  did  not  have  a 
good  title  to  the  lots,  but  plaintiffs  were  later  dispos- 
sessed of  six  of  them  by  persons  claiming  under  title 
paramount.     The  Clarks  are  insolvent. 

This  is  clearly  not  an  action  for  breach  of  covenant. 
There  was  no  covenant  by  the  defendant.  While  it  is 
charged  that  his  first  agreement  was  to  convey  by  war- 
ranty dee<L  it  is  then  pleaded  in  effect  that  the  contract 
was  changed  in  this  particular  and  the  deed  and  cove- 
nant of  third  persons  were  taken  in  lieu  of  defendant's. 
For  the  same  reason  there  is  pleaded  the  breach  of  no 
implied  covenant     Whether  or  not  covenants  are  ever 


148  NEBRASKA  REPORTS.  [Vol.  53 


Ex  parte  Trester. 


implied  under  our  forms  of  conveyancing,  it  is  quite  evi- 
dent tliat  none  can  be  implied  against  a  party  who  was 
not  a  party  to  the  conveyance.  There  is  not  pleaded 
any  contract  to  furnish  a  good,  a  marketable,  or  any 
particular  title.  As  finally  stated,  the  contract  was 
merely  to  exercise  a  sort  of  power  of  appointment,  pos- 
sessed by  holding  the  "blank  deed'^  from  the  Clarks,  in 
favor  of  plaintiffs.  It  appears  affirmatively  that  the  con- 
tract was  in  this  respect  fully  complied  with.  It  is  not 
charged  that  the  representations  made  as  to  Baker's 
authority  to  fill  the  blank  and  deliver  the  deed  were  not 
true.  These  are  the  only  representations  pleaded.  It 
is  not  alleged  that  Baker  represented  that  the  Clarks 
had  good  title;  nor  is  it  pleaded  that  Baker  represented 
them  to  be  solvent,  so  that  the  allegation  that  they  were 
insolvent  is  immaterial;  nor  can  the  action  be  treated 
as  one  for  money  had  and  received.  The  transaction 
was  an  exchange  and  not  a  sale,  and  there  is  no  attempt 
to  rescind.  Moreover,  the  consideration  did  not  fail. 
The  contract  was  for  a  conveyance  of  the  lots,  with  cove- 
nants of  warranty  by  the  Clarks.  This  plaintiffs  ob- 
tained. For  all  that  appears  they  were  fully  aware  of 
the  condition  of  the  title  and  were  buying  on  the  hazard 
of  sustaining  it.  At  all  events  they  got  just  what  they 
contracted  for,  according  to  the  averments  of  their  peti- 
tion, and  have  no  cause  of  action  against  Baker  from  the 
bare  fact  that  they  were  evicted,  in  the  absence  of 
fraud  or  some  covenant  or  agreement  on  his  part  whereby 
he  would  be  charged. 

Reversed  and  remanded. 


Ex  parte  Trester, 

Filed  December  21, 1897.    No.  9493. 

Criminal  Law:  Failure  to  File  Information:  DiscnAROE  op  Pris- 
oner. One  who  has  been  admitted  to  bail  after  a  preliminary  ex- 
amination on  a  criminal  charge,  and  who  becomes  a  fugitive,  is 
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not,  after  his  return  or  apprehension,  entitled  to  be  discharged  be- 
cause no  information  was  filed  against  him  at  the  term  at  which 
he  was  recognized  to  appear,  and  while  he  was  a  fugitive. 

EiiKOR  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.     Affirmed. 

Macfarlnnd  &  Altschiiler  and  (7.  II.  Bane,  for  petitioner. 

C.  J.  Sniythy  Attorney  General,  and  Ed  P.  Smithy  Deputy 
Attorney  General,  for  the  state. 

Irvine,  C. 

William  P.  Trester  was  convicted  in  the  district  court 
of  Cherry  county  of  an  assault  with  intent  to  kill,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  a  term 
of  three  years.  Application  was  thereafter  made  to  the 
district  court  of  Lancaster  county  for  a  writ  of  habeas 
corpus,  directed  to  the  warden  of  the  penitentiary,  it 
being  alleged  that  the  confinement  of  Trester  was  unlaw- 
ful, because  no  indictment  was  found  or  information 
filed  against  him  at  the  term  of  the  district  court  to 
which  he  was  bound  to  appear,  and  none  until  the-  sec- 
ond term  thereafter.  The  district  court  held  adversely 
to  the  contention  of  the  prisoner  and  remanded  him  to 
the  custody  of  the  warden.  From  this  order  error  is 
prosecuted. 

The  case  was  heard  upon  an  agreed  statement  of  facts, 
from  which  it  appears  that  on  March  26,  1896,  Trester, 
as  the  result  of  a  preliminary  examination,  was  held  to 
appear  before  the  district  court  of  Cherry  county  at  the 
term  thereof  to  be  held  April  20,  1896.  He  was  then 
released  upon  bail,  and,  about  the  first  of  April,  became 
a  fugitive,  and  remained  such  until  in  January  or  Feb- 
ruary, 1897,  when  he  voluntarily  returned.  During  his 
absence  two  terms  of  court  had  been  held.  He  was  in- 
formed against  soon  after  his  return  and  api)rehension, 
and  proceeded  against  thereafter  with  due  dispatch.     At 
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the  April  term,  1896,  to  which  he  had  been  recognized  to 
appear,  his  re('oj«;nizance  was  forfeited. 

The  statnt(\s  upon  which  the  prisoner  bases  his  claim 
to  be  discliar}«;ed  are  sections  389  et  seq.  of  the  Criminal 
Code,  being  chapter  38  thereof,  and  sections  583  and 
585,  being  a  portion  of  the  law  relating  to  prosecutions 
by  information.  Section  389  is  to  the  effect  that  "Any 
person  held  in  jail  charged  with  an  indictable  offense 
sliall  be  discharged  if  he  be  not  indicted  at  the  term  of 
the  court  at  which  he  is  held  to  answer,"  with  certain 
exceptions  then  stated.  Section  390  provides  for  the 
discharge  of  one  committed  to  prison  if  he  be  not 
brought  to  trial  before  the  end  of  the  second  term 
after  indictment,  and  section  391  for  the  discharge  of 
one  who  has  given  bail  if  not  brought  to  trial  be- 
fore the  end  of  the  third  term  after  indictment  found. 
Section  392  excepts  from  the  operation  of  the  two 
preceding  sections  cases  where  the  court  shall  be  sat- 
isfied that  the  state,  after  reasonable  exertions,  has 
l)(M»n  unable  to  secure  material  evidence  which  there  is 
just  ground  to  believe  may  be  secured  at  the  succeeding 
term.  Sections  390  and  391,  in  addition,  each  contains 
an  exception  of  cases  w^here  the  delay  happens  on  the 
application  of  the  prisoner.  It  will  hardly  be  contro- 
verted that  these  provisions  do  not  promulgate  any  gen- 
eral policy  on  behalf  of  the  public  interest  for  the  speedy 
l)rosecution  and  termination  of  criminal  proceedings,  but 
they  are  enactments  for  the  benefit  of  the  accused,  for 
the  purpose  of  securing  to  him  his  constitutional  right 
to  a  speedy  trial,  and  their  provisions  are  therefore  lev- 
elled against  delays  occasioned  by  the  inaction  of  the 
state's  officers.  He  would  be  a  bold  defender,  more  to  be 
commended  for  zeal  than  discernment,  who  w^ould  con- 
tend that  one  who  breaks  jail,  or  violates  his  recogni- 
zance by  flight,  could  claim  the  protection  of  either  sec- 
tion,  if  tlie  indictment  ha<l  been  found  before  his  escape. 
There  can  b(*  no  doubt  that  these  provisions  are  applica- 
ble, under  the  present  law,  to  prosecutions  by  inform  a- 
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tion,  but  they  are  not  applicable  to  oases  where  the 
accused  is  a  fugitive  and  out  of  reach  of  the  court  while 
the  successive  terms  elapse.  They  do  not  by  any  analogy 
aid  this  applicant.  Section  389  requires  in  certain  cases 
the  indictment  to  be  found  at  the  term  at  which  the 
accused  is  held  to  appear,  but  the  terms  of  the  law 
extend  only  to  cases  where  the  accused  has  been  held  in 
jail.  There  is  reason  for  a  distinction  in  this  respect, 
and  for  requiring  a  more  speedy  prosecution  of  one  com- 
mitted to  jail  than  of  one  released  on  bail;  but  without 
deciding  that  the  section  is  applicable  only  to  prisoners, 
or  rather  without  deciding  that  aside  from  this  section 
the  same  diligence  is  not  in  ordinary  cases  required 
where  the  accused  has  been  admitted  to  bail,  we  think  it 
clear  that  one  admitted  to  bail  cannot,  on  fleeing  from  jus- 
tice, take  advantage  of  the  failure  of  the  state  to  proceed 
against  him  in  his  absence.  The  letter  of  the  statute 
does  not  extend  to  him,  and  he  is  certainly  not  within 
its  spirit.  In  Ex  parte  Two  Calf,  11  Neb.  221,  there  ap- 
pears in  the  syllabus  a  statement  so  g(»neral  tliat  it  gives 
color  to  the  prisoner's  contention  in  this  behalf,  but  on 
reading  the  opinion  it  will  appear  that  the  relators  were 
held  in  jail,  so  that  the  statute  was  in  terms  applicable. 
That  also  was  the  state  of  facts  in  State  v.  Millvr,  43  Neb. 
860,  and  the  opinion  and  syllabus  are  in  that  case  care- 
fully confined  to  cases  where  the  accused  is  held  in  jail. 
Neither  case  is  then  authority  in  support  of  relator's 
argument. 

Section  583  makes  it  the  duty  of  the  county  attorney 
to  make  examination  of  the  facts  connected  with  any 
case  of  preliminary  examination,  where  the  offender  shall 
have  been  committed  to  jail  or  recognized  or  held  to 
bail,  and  if  he  shall  determine  that  an  information  ought 
not  to  be  filed,  to  subscribe  and  file  with  the  clerk  a  state- 
ment containing  his  reasons  in  fact  and  in  law  for  not 
filing  an  information,  "and  such  statement  shall  be  filed 
at  and  during  the  term  of  court  at  which  the  offender 
shall  be  held  for  his  appearance."     It  is  then  provided 
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tliat  if  the  court  shall  not  be  satisfied  with  the  reasons 
so  fihnl  the  prosecutor  shall  be  directed  to  file  an  informa- 
tion and  bring  the  case  to  trial.  The  plain  object  of  this 
section,  enacted  as  a  part  of  the  av±  permitting  prosecu- 
tion by  information,  was  to  preserve  a  method  whereby 
a  fruitless  or  improper  prosecution  might  be  discontinued 
before  information  filed.  Such  a  step  might  frequently 
be  necessary,  as,  for  instance,  where,  after  the  examina- 
tion required  to  be  made  into  the  law  and  the  facts,  the 
prosecuting  attorney  finds  he  cannot  make  or  advise  an- 
other to  make  the  oath  whereby  an  information  must  be 
verified.  The  requirement  that  the  statement  must  be 
filed  at  the  term  to  which  the  offender  is  held  to  appear 
gives  countenance  to  the  argument  that  in  ordinary  cases 
an  information  must  be  filed  at  that  term,  but  it  is  far 
from  conclusive  on  that  point,  and  in  any  event  it  affords 
no  argument  in  favor  of  the  duty  of  a  prosecutor  to  so 
proceed  against  one  who  has  bcM'ome  a  fugitive,  who  is 
not  being  held  in  custody  or  pestrained  by  the  require- 
ments of  bail,  and  who  is  not  seeking  but  evading  the 
action  of  the  court. 

Section  585  enacts  that  no  information  shall  be  filed 
against  any  person  who  has  not  had  or  waived  a  pre- 
liminary examination,  but  provides  as  an  exceptional 
case  that  informations  may  in  such  cases  be  filed  against 
fugitives  from  justice.  This  only  establishes  the  right 
to  file  an  information  against  a  fugitive  from  justice 
without  a  preliminary  examination.  The  object  was, 
as  appears  from  the  closing  clauses  of  the  section,  to 
so  permit  for  the  purpose  of  aiding  in  process  for  extra- 
dition. The  statute  is  permissive  and  not  mandatory, 
and  had  that  for  its  object  and  not  the  enforcement  of 
the  prosecutor  to  proceed  by  information  against  all 
fugitives. 

None  of  the  statutes  relied  upon  by  the  relator  en- 
titles him  to  the  right  claimed,  and  it  is  one  which  he 
plainly  doi^s  not  possess  in  the  absence  of  statute. 

Affirmed. 
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Clement  L.  Hart  et  al.  v.  Mead  Investment  Company. 

Filed  Decismber  21, 1897.    No.  7661. 

1.  Action  on  Bond:  Answer:  Conditional  Signing.  In  a  suit  on  a 
bond,  an  answer  pleading  that  a  defendant  signed  on  condition 
that  others  named  should  also  sign  before  the  bond  should  be  de- 
livered and  that  such  others  did  not  sign,  is  insufficient  unless  it 
further  alleges  that  plaintiff  had  notice  of  the  condition. 

2. :  :  Defense  Not  Pleaded.    One  of  several  defendants. 


.  sued  on  a  bond,  obtaining  a  favorable  verdict  on  the  ground  that 
her  signature  had  been  secured  by  fraud,  the  other  defendants, 
against  whom  verdict  is  at  the  same  time  rendered,  cannot  be 
heard  to  complain  of  the  Judgment  because  the  release  of  the  suc- 
cessful defendant  also  released  them,  they  not  having  pleaded  the 
invalidity  of  her  obligation  as  a  defense  for  themselves. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.     Affirmed. 

D.  L.  Cartan,  E.  C.  Page,  Estabrook  ^  Dam,  and  J.  E. 
Nevin,  for  plaintiffs  in  error. 

William  A.  Bedick,  contra. 

Irvine,  C- 

In  the  district  court  the  defendant  in  error  recovered 
judgment  against  the  plaintiffs  in  error  on  a  bond  signed 
by  the  plaintiffs  in  error  and  one  Carrie  Parker,  and  con- 
ditioned for  the  payment  of  any  deficiency  judgment 
which  should  be  rendered  the  Mead  Investment  Company 
against  a  corporation  known  as  the  Northside  Building 
Association,  in  a  foreclosure  suit  pending  at  the  time  the 
bond  was  made.  Broadly  stated,  the  defense  relied  on 
by  the  plaintiffs  in  error  was  that  they  had  each  signed 
the  bond  on  condition  that  others  should  sign,  and  that 
the  condition  was  not  complied  with.  The  district  court 
peremptorily  directed  a  verdict  against  Hart,  Sherman, 
Nevin,  and  Parrott.  As  to  defendant  Riley  the  case  was 
submitted  to  the  jury  on  certain  issues,  including  that 
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presented  by  the  defense  alluded  to.  The  defendant 
Carrie  Parker  had  apparently,  although  her  answer  does 
not  appear  in  the  record  before  us,  interposed  a  separate 
defense  that  her  signature  had  been  procured  by  fraud, 
and  that  issue  was  also  submitted  to  the  jury  and  by  it 
determined  in  her  favor. 

While  there  are  in  the  petition  in  error  numerous  spe- 
cial assignments,  the  case  is  argued  only  on  the  broad 
ground  that  the  court  erred  in  directing  a  verdict  in 
favor  of  the  plaintiff  against  the  four  defendants  above 
named,  and  erred  in  permitting  a  verdict  to  be  returned 
against  Riley. 

From  the  pleadings  as  well  as  from  the  evidence  it 
appears  that  the  defendants  were,  or  were  alleged  to  be, 
stockholders  or  members  of  the  Northside  Building  As- 
sociation, which  had  given  to  the  plaintiff  a  mortgage 
on  a  number  of  lots  in  Omaha,  to  secure  the  payment 
of  a  debt  on  which  there  remained  due  about  fl5,000. 
Suit  was  pending  to  foreclose  this  mortgage  and  an  ar- 
rangement was  made  whereby  the  greater  part  of  the 
(I(*bt  was  s(»cured  on  other  property  or  paid,  and  all  the 
mortgag(»d  property  released  except  two  lots.  As  to 
th(^se  lots  the  foreclosure  was  to  proceed  to  decree  and 
sale  without  the  interposition  of  any  defense  or  exercise 
of  the  right  of  stay,  and  the  building  association  agreed, 
in  the  terms  of  the  contract,  to  "procure  the  execution 
and  delivery  to  second  party,  by  Charles  R.  Sherman, 
and  C.  L.  Hart  and  others,  of  a  bond  in  the  sum  of  $1,500, 
conditioned  for  the  payment  of  any  deficiency  arising 
upon  said  sale,  within  ninety  days  from  the  entry  of 
judgment  for  said  deficiency."  The  theory  of  the  de- 
fense was  that  all  the  members  of  the  building  associa- 
tion were  to  join  in  the  bond.  The  defendants  other 
than  Riley  pleaded  that  the  condition  was  not  complied 
with,  in  that  one  Livingston  did  not  sign.  Riley  claimed 
that  the  condition  was  further  unperformed  in  that  one 
Meadimber  did  not  sign.  The  district  court  in  directing 
the  verdict  s(M»nis  to  have  in^oceeded  on  the  theory  that 
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such  a  defense  as  the  one  urged  is  available  only  to 
sureties,  and  that  by  the  terms  of  this  bond  all  the  de- 
fendants except  Kiley  were  principals.  It  is  argued  that 
the  rule  on  which  the  defense  is  based  is  not  restricted 
to  sureties,  and  that  even  if  it  were,  it  appears  from  the 
face  of  the  bond  that  the  obligation  was  in  the  nature  of 
a  guaranty  of  the  debt  of  the  building  association,  and 
that  therefore  the  defendants  would  fall  within  the  rule. 
It  would  be  fruitless  to  enter  into  an  examination  of  the 
questions  argued,  so  far  as  they  relate  to  these  proposi- 
tions, because  in  the  condition  of  the  pleadings  and  evi- 
dence the  judgment  was  on  other  grounds  correct.  The 
answers  are  substantially,  and  in  their  essential  portions 
verbally,  alike.  They  aver  that  the  building  association 
through  its  officers  came  to  the  defendants  with  a  copy 
of  the  contract  for  a  settlement  and  presented  a  bond; 
that  the  defendants  examined  these  papers,  "and  upon 
consideration  of  the  performance  of  the  conditions  of 
said  contract,  by  the  parties  thereto,  and  upon  the  con- 
sideration of  the  signing  of  said  bond  by  all  of  the 
persons  named  in  the  body  of  the  bond,  this  defendant 
consented,  at  the  request  of  said  Nortliside  Building 
Association,  to  sign  the  document  referred  to."  Fur- 
ther, that  the  defendants,  when  they  signed  said  bond, 
did  so  "upon  the  consideration  and  with  the  express 
understanding  that  one  John  R.  Livingston,  named 
in  the  bond,  would  also  sign  the  said  bond."  To 
render  the  defense  sought  to  be  interposed  available 
the  plaintiff  must  have  had  notice  of  the  condition 
that  the  bond  was  not  to  be  delivered  until  signed 
by  others.  {Culler  v.  Roberts,  7  Neb.  4;  Owen  v.  Udall,  39 
Neb.  14;  Mullen  v.  Morris,  43  Neb.  596;  Brumhack  v.  Ger- 
man Nat  Bank,  46  Neb.  540.)  There  is  really  no  distinc- 
tion in  this  respect  between  a  bond  complete  on  its  face 
and  one  bearing  in  its  body  the  names  of  persons  who 
have  not  signed  it.  In  the  latter  cas(*  it  has  been  some- 
times held  that  the  fact  that  names  api)ear  in  the  body  of 
the  bond  which  are  not  signed  thereto  is  notice  to  the 
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I)laintifF  of  the  condition  attached  to  its  delivery,  but 
thife  is  merely  an  evidential  fact  and  does  not  change 
the  rule  of  law.  In  Mullen  v,  Morris,  supra^  it  was  held 
that  such  an  inc^omplete  bond  is  prima  facie  good,  that 
the  burden  remains  on  the  defendants  to  establish  the 
conditional  delivery.  There  is  in  none  of  the  answers 
any  allegation  that  the  plaintiff  knew  of  the  condition. 
Indeed,  from  the  manner  of  pleading,  the  inference  is 
that  the  understanding  was  between  the  defendants  and 
the  building  association  alone,  and  that  the  plaintiff  had 
no  part  therein.  If  we  look  at  the  evidence  we  find 
sufficient,  aside  from  the  fact  that  the  name  of  Living- 
ston appeared  in  the  body  of  the  bond,  to  justify  sub- 
mitting to  the  jury  the  question  of  plaintiff's  knowledge; 
but,  on  the  other  hand,  it  is  more  than  doubtful  whether 
there  was  sufficient  to  go  to  the  jury  on  the  question  of 
the  condition  itself.  It  seems  rather  that  the  signing 
by  all  the  members  of  the  association  w^as  a  matter  in- 
sisted upon  at  first  by  the  plaintiff  itself  for  its  own 
better  security,  than  that  any  of  the  defendants  attached 
any  condition  of  that  character  to  his  signing,  or  re- 
garded it  as  a  matter  affecting  materially  his  own  in- 
terest. 

It  is  also  contended  that,  inasmuch  as  it  has  been  de- 
termined by  the  verdict  that  Carrie  Parker's  signature 
was  procured  by  fraud,  all  the  others  are  released.  It 
is  on  this  point  sufficient  to  say  that  none  of  the  plain- 
tiffs in  error  pleaded  any  defense  of  that  character. 


Affirmed. 


Herman  Oldig  v  John  L.  Pisk. 

Filed  Decencber  21, 1897.    No.  7631. 

1.  Ejectment:  Adverse  Possession:  Pleading:  Evidence.  In  eject- 
ment evidence  to  prove  adverse  possession  is  admissible  under  a 
general  denial  of  plaintiff's  title. 
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2.  :  :  Evidence.    The  purchase  or  attempt  :d  purchase  of 

an  outstanding  title  by  one  in  adverse  possession,  and  before  th3 
expiration  of  the  statutory  period,  is  not  alone  fcufflclent  to  break 
the  continuity  of  possession  or  divest  It  of  its  adverse  character, 
although  the  occupant  may  believe  that  he  is  theraby  acquriog 
the  true  title.     Rag  an,  C,  dissenting. 

3. : :  . .  One  who  claims  under  a  tax  deed  or  by  ad- 
verse possession  does  not,  by  causing  to  be  recorded  the  patent 
from  the  United  States  to  another,  acknowledge  title  paramount  in 
that  other. 

Error  from  the  district   court  of   Douglas   county. 
Tried  below  before  Ambrose,  J.     RercrsccL 

G.  Hollenheck  and  Frick  d  Dolczal,  for  plaintiflE  in  error. 

N.  H.  TunnicHff  and  Elmer  E.  Tliovias,  contra. 

Irvine,  C. 

This  action  was  ejectment  by  Fisk  against  Oldig  for 
eighty  acres  of  land  in  Douglas  county.  At  the  close 
of  the  evidence,  by  agreement  of  the  parties,  the  jury  was 
discharged  and  the  cause  submitted  to  the  court,  which 
entered  judgment  for  the  plaintiflF  on  special  findings  of 
fact.  With  regard  to  the  point  chiefly  controverted 
these  findings  are  as  strongly  in  favor  of  the  defendant 
in  error  as  the  evidence  warrants,  and  we  accept  them 
as  affording  a  proper  basis  for  the  examination  of  the 
case.  From  them  it  appears  that  in  1857  the  land  in 
controversy  was  pre-empted  by  Fisk,  and  a  patent  was 
thereafter  issued  to  him.  In  1871  Wilson  Reynolds  ob- 
tained a  tax  deed  to  the  land  and  thereafter  received 
other  tax  deeds.  Oldig  claims  under  Reynolds.  Posses- 
sion was  taken  under  the  tax  deeds  and  the  court  found 
that  the  defendant,  Oldig,  and  his  grantors  had  held 
adverse  possession  for  more  than  ten  years  prior  to  the 
beginning  of  the  action,  except  for  the  fact  that  in  1889, 
and  before  the  bar  of  the  statute  had  become  complete, 
Reynolds,  being  then  in  possession,  employed  a  man 
named  Price  to  search  for  the  patentee  and  purchase 
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from  him;  that  Price  produced  a  deed  purporting  to  be 
executed  by  Fisk,  and  Reynolds  paid  Price  $900  therefor. 
In  so  doing  Price  believed  that  he  was  dealing  with 
P^isk  and  acquiring  his  title  to  the  premises.  While  it 
is  not  so  specially  found,  it  was  clearly  proved  that  the 
deed  obtained  by  Price  was  a  forgery. 

Defendant  in  error  contends  that  tlie  defense  of  ad- 
verse possession  was  not  open  to  the  plaintiff  in  error, 
for  want  of  a  sufficient  plea.  We  8hall  not  examine  into 
the  sufficiency  of  the  special  plea  interposed,  because  we 
think  that  evidence  of  adverse  possession  was  admissible 
under  the  general  denial  of  Fisk's  title.  True,  the  stat- 
ute of  limitations,  as  a  general  rule,  must  be  pleaded  to 
be  made  available,  but  there  are  two  reasons  why  that 
rule  is  not  applicable  to  the  defense  of  adverse  possession 
in  an  action  of  ejectment.  The  first  is  that  sections  62() 
and  627  of  the  ('ode  provide  specially  for  the  pleadings 
in  actions  of  ejectment,  and  as  to  the  answer  it  is  enacte<l 
that  it  shall  be  sufficient  to  deny  generally  the  title 
alleged  in  the  petition.  Under  such  a  denial  it  has 
always  been  here  held  that  the  defendant  may  show 
any  facts  negfitiving  the  plaintiff's  right  of  possession. 
(Franklin  v.  Kelley,  2  Neb.  79;  Dale  v,  Hnnnenian,  12  Nel>. 
221;  l:^taley  i\  Hoiiscl,  35  Neb.  100;  Wanse?'  r.  Lucas,  44 
Neb.  759.)  The  other  reason  is  that  adverse  possession 
is  more  than  a  defense  of  the  statute  of  limitations. 
Such  possession,  for  the  statutory  period,  not  only  bars 
the  remedy,  but  it  vests  in  the  occupant  an  absolute  title 
to  the  land.  In  support  of  that  rule  we  have  a  long  and 
unbroken  line  of  decisions,  beginning  at  least  as  early  as 
Gatling  v.  Lane,  17  Neb.  77,  and  extending  down  to  Finlc 
t\  Dawson,  52  Neb.  647.  Proof  of  adverse  possession 
goes  therefore  directly  to  disprove  plaintiff's  title,  and 
is  admissible  under  the  general  issue.  {Fink  v.  Dawson, 
s^ipra;  Uogan  v.  Kurtz,  94  U.  S.  773;  Ki/ser  v.  Cannon,  29 
O.  St.  359;  Donahue  v.  Thompson,  60  Wis.  500;  Miller  v. 
Beck,  68  Mich.  76;  Stoeker  v.  Green,  94  Mo.  280;  Trow- 
bridge r.  Roi/ce,  1  Root  [Conn.]  50;  Wade  t\  Doyle,  17  Fla. 
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522.)  What  has  been  said  is  not  opposed  to  the  case  of 
Alexander  v.  Meyers,  33  Neb.  773,  which  was  a  suit  to  fore- 
close a  lien  and,  therefore,  did  not  present  a  similar 
question. 

The  record  then  presents,  and  succinctly  presents,  the 
question  whether  an  attempt  by  one  in  the  adverse  pos- 
session of  land,  and  before  the  statutory  period  has  ex- 
pired, to  purchase  from  the  true  owner,  operates  to  divest 
his  possession  of  its  adverse  character.  Title  by  adverse 
possession  is  acquired  by  ten  years'  open,  continuous, 
exclusive  occupancy  under  claim  of  ownership.  What- 
ever may  be  the  law  elsewhere,  here  that  claim  need  not 
be  well  founded  in  law  or  in  fact,  it  need  not  be  under  a 
bona  fide  belief  that  it  is  well  founded,  it  need  not  even  be 
under  color  of  title.  {Omaha  d  Florence  Land  &  Trust  Go. 
V.  Hansen,  32  Neb.  449;  Lantry  v.  Wolf,  49  Neb.  374; 
Qatling  v.  Lancy  17  Neb.  80.)  Accordingly  it  has  been 
held  that  one  in  adverse  possession  does  not  impair  his 
right  to  rely  upon  the  statute,  by  purchasing  the  land  at 
tax  sale  and  taking  and  recording  a  tax  deed,  and  that 
such  acts  do  not  create  a  break  in  the  running  of  the 
statute.  {Griffith  v.  Smith,  27  Neb.  47.)  This  rule  was 
followed  in  Omaha  &  Florence  Iioon  &  Trust  Co.  v.  Hansen, 
supra,  the  court  saying:  "Neither  does  the  purchase  of  a 
tax  deed  break  the  continuity  of  possession.  {Griffith  v. 
Smith,  27  Neb.  47.)  Cases  may  be  found  which  hold  that 
the  purchase  of  such  title  breaks  the  continuity.  We 
cannot  agree,  however,  that  such  is  the  case.  A  party 
in  possession  of  land  as  owner  certainly  has  a  right  to 
protect  that  possession  by  the  purchase  of  any  outstand- 
ing claim  or  lien  against  the  property.  There  is  not 
thereby  any  break  in  the  possession,  nor  does  the  ad- 
verse occupant  rely  upon  his  purchased  title  in  prefer- 
ence to  the  one  which  he  previously  possessed.  He  joins 
the  two  together  and  possesses  whatever  title  both  may 
•give  him."  These  decisions  logically,  if  they  do  not  in 
direct  terms,  control  the  present  case.  They  have  stood 
unquestioned  for  some  years  and  may  justly  be  regarded 
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as  founding  a  rule  of  property.  They  certainly  should 
not  be  departed  from  in  the  absence  of  the  most  con- 
vincing reason,  or  controlling  necessity. 

Rather  than  there  being  such  reason,  we  think  that 
principle  and  precedent  both  favor  the  rule  expressed  in 
the  cases  cited.  While  there  is  some  conflict  of  authority 
it  is  to  be  observed  that  the  cases  holding  that  the  benefit 
of  the  statute  is  lost  by  the  purchase  or  attempted  pur- 
chase of  an  outstanding  title,  are  uniformly  based  on 
the  rule  that  any  act  recognizing  a  superior  title  in 
another,  at  least  before  the  bar  of  the  statute  has  become 
complete,  defeats  its  operation.  This  court  has  several 
times  enforced  that  rule,  as  in  Hull  v.  Chicago,  B,  d  Q.  R, 
Co.y  21  Neb.  371,  where  a  railroad  company  sought  the 
benefit  of  the  statute  after  having,  while  in  possession, 
but  within  ten  years,  instituted  condemnation  proceed- 
ings against  the  true  owner,  thus  by  a  solemn  admission 
of  record  acknowledging  his  title.  In  Roggencanip  v. 
Converse,  15  Neb.  105,  the  occupant,  claiming  the  protec- 
tion of  the  statute,  had  taken  a  lease  from  the  true  owner 
and  thereby  not  only  recognized  his  title  but  estopped 
himself  from  denying  it.  The  general  rule  cannot  be 
doubted.  The  error  is  not  in  declaring  that  rule,  but  in 
applying  it  to  the  facts  before  us.  A  vendee  is  not 
(^stopped  to  deny  his  vendor's  title.  In  the  purchase  of 
an  outstanding  title  there  is  nothing  inconsistent  with 
the  former  claim  of  ownership.  It  is  generally  conceded 
that  one  may  purchase  an  outstanding  title  to  "buy  one's 
peace''  or  prevent  threatened  litigation.  There  is  no 
room  to  distinguish  in  this  behalf,  between  litigation 
threatened  by  word  of  mouth,  and  litigation  threatened 
by  the  fact  that  the  title  is  outstanding, — ^a  constant 
menace  from  the  very  fact  of  its  existence.  As  in  ad- 
verse possession  the  motive  of  the  occupant  is  imma- 
terial, and  the  claim  of  ownership  need  have  no  legal 
found*ation,  there  is  no  reason  why  one  may  not  at  any  ^ 
time  buy  in  an  outstanding  title  and  protect  oneself 
against  the  probability   of  disastrous   litigation.     The 
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fact  that  one  believes  the  outstanding  title  to  be  superior 
so  long  as  he  does  not  yield  thereto  cannot  affect  the 
question,  because  the  character  of  one's  possession  de- 
pends upon  the  fact  of  a  claim  of  ownership  and  not  its 
real  or  supposed  validity.     In  buying  what  is  outstand- 
ing there  is  nothing  partaking  of  the  nature  of  an 
acknowledgment  of  the  superiority  of  that  title  or  an 
abandonment  of  one's  former  claim.     The  old  title  is  not 
conveyed  away  or  lost.     Such  an  act  admits,  and  admits 
only,  that  the  occupant  deems  it  worth  while  to  get  rid 
of  the  outstanding  title  and  unite  it  to  the  one  under 
which  he  has  been  holding.     It  does  not  prove,  and  alone 
it  does  not  even  tend  to  prove,  a  change  in  the  character 
of  the  possession  or  a  recognition  of  a  title  paramount. 
In  support  of  these  views  are  the  following  cases,  many 
of  them  being  cases  where  the  outstanding  title  was 
bought  while  the  statute  was  running,  and  none  recog- 
nizing any  distinction  between  that  case  and  one  of  a 
purchase  after  the  expiration  of  the  statutory  period: 
Jacksm  v.  Netctmy  18  Johns.   [N.  Y.]  355;  Northrop  v. 
Wright,  7  Hill  [N.  Y.]  476;  Chapin  v.  Hunt,  40  Mich.  595; 
Mather  v.  Walsh,  107  Mo.  121;  Dean  v.  Ooddard,  55  Minn. 
290;  Clark  v.  Peckenpaugh,  46  111.  11;  Elder  v.  McClaskey, 
70  Fed.  Rep.  529;  Jackson  v.  Given,  8  Johns.  [N.  Y.]  137*; 
Cannon  v.  Stockmon,  36  Cal.  535;  Hayes  v.  Martin,  45  Cal. 
559;  Singer  Mfg.  Co.  v.  Tillman,  21  Pac.  Rep.  [Ariz.]  818; 
Johnstone  v,  Scott,  11  Mich.  232;    Headrick  v.  FritU,  93 
Tenn.  270;  O^Neal  v.  Boone,  53  111.  35;  Owens  v.  Meyers, 
20Pa.  St.  134. 

It  appears  that  while  the  patent  was  issued  to  Fisk 
in  due  season  after  his  pre-emption,  he  did  not  receive  it 
from  the  land  oflBce,  and  that  Reynolds,  in  1890,  obtained 
it  from  the  land  oflSce  and  caused  it  to  be  recorded.  It 
is  claimed  that  this  was  a  recognition  of  Fisk's  title,  or 
at  least  that  it  is  evidence  tending  to  show  such  recogni- 
tion. It  must  be  remembered  that  Reynolds  entered 
under  a  tax  deed  and  that  his  claim  of  title  was  based 
thereon.  In  order,  then,  to  lay  a  foundation  for  such  a 
16 
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claim,  Reynolds  must  show  that  the  land  was  subject  to 
taxation,  and  this  must  be  by  showing  that  the  legal  or 
equitable  title  had  passed  out  of  the  United  States.  Fur- 
thermore, in  order  to  found  a  claim  of  title  by  adverse 
possession,  it  was  necessary  to  show  title  out  of  the 
United  States.  The  recording  of  the  patent  was  conse- 
quently an  act  going  as  much  to  support  the  original 
claim  of  title,  as  in  support  of  that  supposed  to  have  been 
derived  from  Fisk. 

Reversed  and  remandesd. 

Ragan,  C,  dissenting. 

The  general  rule  is  said  to  be  that  any  act  of  recogni- 
tion or  acknowledgment  of  a  superior  title  in  another, 
during  the  period  of  adverse  possession,  will  amount  to 
an  interruption  of  the  continuity  of  possession,  and  de- 
feat the  operation  of  the  statute.  (See  the  rule  stated 
and  the  authorities  collated  in  1  Am.  &  Eng.  Ency.  Law 
[2d  ed.]  p.  838.)  The  precise  question  here  then  is,  what 
act,  or  what  conduct  on  the  part  of  an  adverse  occupant, 
is  such  a  recognition  or  acknowledgment  of  the  para- 
mount title  as  will  stop  the  running  of  the  statute  of 
limitations  in  favor  of  such  adverse  occupant?  In  the 
case  at  bar,  the  evidence  shows  conclusively  that  Reyn- 
olds, while  holding  the  real  estate  adversely  before  the 
statute  had  run  so  as  to  complete  his  title,  voluntarily 
offered  and  attempted  to  purchase  the  paramount  title 
to  this  real  estate  from  Fisk,  the  owner  thereof.  The 
authorities  hold  that  such  conduct  on  the  part  of  an  ad- 
verse holder  is  evidence  which  will  support  a  finding 
that  at  that  time  the  occupant,  then  at  least,  was  not 
occupying  adversely  to  the  holder  of  the  paramount  title. 
See  Lovell  v.  Frost,  44  Cal.  471,  where  it  was  distinctly 
held:  "If  a  party  in  possession  of  land  offers  to  purchase 
it  from  the  true  owner,  and  this  offer  is  made,  not  merely 
to  buy  an  outstanding  or  adverse  claim  in  order  to  quiet 
his  possession  or  protect  himself  from  litigation,  tho 
oflfer  is  a  recognition  of  the  owner's  title,  and  will  stoi^ 
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the  running  of  the  statute."  To  the  same  effect  see 
Litchfield  v.  Setoall,  66  N.  W.  Rep.  [la.]  104,  and  cases 
there  cited,  in  which  it  is  said:  "It  seems  to  be  well 
settled  that  an  offer  by  defendant  to  purchase  the  prop- 
erty, which  he  "is  holding  adversely  from  the  plaintiff, 
within  the  statutory  time,  is  a  clear  recognition  of  plain- 
tiff's title,  and  will  interrupt  the  running  of  the  statute." 
At  the  time  Reynolds  made  this  attempt  to  purchase 
risk's  title,  the  statute  had  not  so  run  as  to  perfect  his 
own  title  to  the  real  estate  by  the  adverse  occupancy 
thereof.  Clearly,  then,  Reynolds  was  not  trying  to  buy 
an  outstanding  or  adverse  claim  existing  against  this 
real  estate  in  order  to  quiet  his  possession  to  the  same 
or  protect  him  from  threatened  litigation  in  reference 
thereto.  He  believed,  if  he  did  not  know,  that  the  para- 
mount legal  paper  title  was  in  Fisk,  and  he  desired  to 
acquire  it  so  as  to  vest  in  his  grantee,  Oldig,  a  perfect 
title  to  the  real  estate.  The  fact  that,  after  receiving 
and  recording  the  "forged  deed,  he  procured  the  patent 
issued  by  the  United  States  to  Fisk  from  the  l^nd  office 
and  caused  it  to  be  spread  upon  the  records  is  another 
circumstance  which  tends  at  least  to  show  that,  at  that 
time  and  from  that  time,  he  was  not  occupying  adversely 
to  the  Fisk  title  but  in  subordination  thereto.  The  dis- 
trict court  concluded  from  Reynolds'  conduct  in  attempt- 
ing to  purchase  the  real  estate  from  Fisk  that  from  that 
time  forth  he  did  not  claim  title  to  the  real  estate  as 
against  Fisk,  nor  hold  possession  nor  occupy  the  same 
adversely  to  him,  and  we  think  the  evidence  sustains 
this  conclusion.  The  judgment  of  the  district  court 
should  be  aflSrmed. 
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Cordelia  W.  Harmon,  Administratjiix,  bt  at..,  appel- 
lees, V.  City  of  Omaha  et  al.,  appellants. 

Fn.ED  December  22, 1897.    No.  7676. 

1.  Void  Taxes:  Injunction.    *'A  party  who  is  not  guilty  of  laches  may 

invoke  the  aid  of  a  court  of  equity  to  restrain  the  collection  of  a 
void  tax  or  assessment."    Morris  v.  Merrell,  44  Neb.  423,  followed. 

2.  Taxation:  Spectai.  Assessments:   Cities.    Where  special   taxes  or 

assessments  against  property  to  pay  expenses  of  improving  the 
streets  of  a  city  are  void,  tbey  cannot  be  enforced  solely  on  the 
ground  of  the  benefits  of  the  improvements  to  the  owners  of  the 
abutting  lots  or  lands. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.     Affirmed. 

W.  J.  Connell  and  E.  J.  Cornish,  for  appellants. 

Chirks  8.  Elgutter,  contra. 

Harrison,  J. 

On  June  1,  1892,  the  council  of  the  city  of  Omaha 
passed  an  ordinance  by  which  there  was  created  im- 
provement district  No.  470,  in  said  city.  The  district 
included  a  portion  of  Ninth  street  from  the  point  of 
intersection  of  it  and  Pacific  street  and  extending  north 
to  the  alley,  or  to  where,  in  fact,  it  abutted  the  tracks 
and  grounds  of  the  Union  Pacific  and  Burlington  rail- 
roads. On  July  2,  1892,  the  portion  of  Ninth  street  to 
which  we  have  just  referred  was,  by  ordinance  then  en- 
acted, ordered  paved  with  Colorado  sandstone,  and  be- 
tween May  10  and  June  10, 1893,  the  work  of  paving  was 
done  under  contract  with  the  city  authorities.  Subse- 
quently, and  during  the  year  1893,  a  special  assessment 
and  levy  of  taxes  wore  made  on  the  properties  included 
in  the  district  to  raise  the  funds  to  pay  for  the  paving 
and  curbing.  This  action  was  instituted  in  the  district 
court  of  Douglas  county  by  the  appellees  of  tJie  property 
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owners  in  said  district  to  enjoin  the  collection  of  the 
taxes,  and  from  a  decree  in  their  favor  the  city  and  its 
oflScer  necessarily  involved  in  the  action  have  appealed 
to  this  court. 

It  wsLB  alleged  in  the  petition  filed  for  appellees  in  the 
district  court,  "That  no  petition  praying  for  said  im- 
provement aforesaid  signed  by  the  owners  of  the  lots  or 
land  abutting  upon  said  street  within  said  improvement 
district,  and  representing  a  majority  of  the  feet  frontage 
thereon,  as  provided  by  the  laws  of  the  state  of  Ne- 
braska governing  cities  of  the  metropolitan  class,  has 
ever  been  presented  or  submitted  to  the  city  council  of 
the  city  of  Omaha.  •  •  ♦  And  plaintiffs  further  al- 
lege that  the  said  mayor  and  city  council  were  without 
jurisdiction,  and  without  power  or  authority  of  any  kind 
to  levy  on  the  property  of  these  plaintiffs,  described  as 
aforesaid,  the  alleged  taxes  for  paving  and  curbing  of 
said  Ninth  street,  levied  as  aforesaid,  and  that  said  al- 
leged taxes  were  null  and  void."  The  answer  of  appel- 
lants denied  the  allegations  of  the  portion  of  the  petition 
which  we  have  quoted,  and  alleged  that  "These  defend- 
ants, further  answering  said  petition,  allege  that  said 
paving  in  said  district  was  done  with  the  knowledge  and 
consent  and  by  the  permission  and  authority  of  the  own- 
ers of  the  lots  and  real  estate  in  said  paving  district  and 
without  objection  or  protest  on  the  part  of  said  plain- 
tiffs, or  either  of  them,  and  without  objection  on  the  part 
of  any  owner  of  any  lot  or  real  estate  in  said  paving 
district.  The  said  defendants  further  say  that  the  pav- 
ing done  in  said  district  specially  benefited  said  lots 
to  the  full  amount,  and  more  than  the  amount,  of  the 
said  special  assessment  levied  thereon  to  cover  the  cost  of 
said  paving."  To  this  answer,  so  far  as  is  disclosed  by 
the  record,  there  was  no  reply.  The  decree  rendered  in 
the  cause,  after  the  statement  that  the  cause  "came  on 
to  be  heard  on  the  petition,  answer,  and  the  evidence 
and  argument  of  counsel,"  continues  as  follows: 

"That  no  petition  of  the  owners  of  the  lots  and  lands 
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abutting  upon  that  part  of  Ninth  street  within  said  im- 
provement district  No.  470  representing  a  majority  of 
the  feet  frontage  was  ever  made,  presented,  or  filed  with 
the  mayor  or  city  council  asking  or  requesting  to  have 
said  street  improvement  district  created  or  said  part  of 
Ninth  street  in  said  district  paved.  The  court  further 
finds  that  said  plaintiffs  had  personal  knowledge  of  the 
doing  of  said  work  of  paving  at  and  before  the  com- 
mencement thereof  and  while  the  same  was  being  done, 
and  made  no  objection  or  protest  to  said  paving  being 
done  to  the  authorities  of  said  city  by  written  protest  or 
otherwise. 

"The  court  further  finds  that  the  only  protest  ever 
made  to  or  filed  with  the  city  authorities  of  the  city  of 
Omaha  relating  to  said  paving  were  the  protests  filed 
with  the  city  council,  sitting  as  a  board  of  equalization, 
of  which  copies  have  been  introduced  in  evidence. 

"The  court  further  finds,  as  a  matter  of  law,  that  by 
reason  of  no  petition  having  been  made  or  filed  by  the 
owners  of  the  lots  and  real  estate  abutting  upon  said 
part  of  Ninth  street  in  said  district  representing  a  ma- 
jority of  the  feet  front  thereon  asking  or  petitioning  to 
have  said  paving  done,  the  said  defendant,  the  city  of 
Omaha,  by  its  mayor  and  council,  were  without  Juris- 
diction to  do  said  paving  or  to  levy  a  special  tax  or 
assessment  on  said  lots  or  real  estate  to  cover  the  costs 
of  said  paving,  and  that  for  such  reason  the  said  special 
taxes  in  plaintiffs'  petition  described  are  null  and  void.'' 

It  was  adjudged  that  the  assessments  and  taxes  were 
null  and  void,  and  appellants  were  perpetually  enjoined 
from  their  enforcement  or  any  attempt  at  their  collec- 
tion. 

Counsel  for  appellants,  in  the  brief  filed,  state:  "We 
have,  *  •  •  in  this  case  but  one  question,  to-wit, 
Can  a  property  owner  who  knows  that  a  city  of  the  met- 
ropolitan class  is  about  to  pave  a  street  in  front  of  his 
premises  stand  by  while  said  improvement  is  being  con- 
structed, making  no  complaint  or  protest  of  any  kind  to 
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the  city  until  his  property  is  about  to  be  assessed  to  raise 
funds  to  pay  the  costs  of  said  improvement,  and  then,  for 
the  first  time,  with  full  knowledge  of  all  the  proceedings 
from  the  beginning,  admitting  that  the  special  benefits 
to  his  property  by  reason  of  said  improvement  equal  or 
exceed  the  amount  assessed  against  his  property,  obtain 
a  decree  in  a  court  of  equity  enjoining  the  collection  of 
said  taxes  and  canceling  the  same,  without  offering  to  do 
equity  by  paying  an  amount  equal  to  the  special  benefits 
received,  not  to  exceed  the  amount  assessed  against  his 
property?"  In  regard  to  the  character  or  quality  of  the 
assessment  and  levies  of  taxes,  a  question  which  arises 
as  a  part  or  element  of  the  main  question,  the  authority 
to  make  such  street  improvements  and  levy  the  taxes  on 
abutting  lots  or  lands  to  pay  the  expenses  of  the  same 
was  conferred  in  section  69  of  chapter  12a  of  (^/oiaplieil 
Statutes  1891,  one  of  the  sections  of  the  act  passed  for 
the  government  of  cities  of  the  metropolitan  class,  and, 
prior  to  its  exercise  by  the  officers  of  the  city,  there  must 
have  been  presented  to  them  a  petition  by  the  owners 
of  the' majority  of  the  feet  frontage  of  the  lots  or  land 
abutting  on  the  street  praying  or  requesting  that  the 
improvements  be  made.  Without  the  petition  the  offi- 
cers could  not  move  in  the  premises, — could  not  order 
the  improvements  and  levy  taxes  on  the  abxitting  prop- 
erties for  the  payment  of  the  whole  of  the  expenses.  (Von 
Stem  i\  Beatrice y  36  Neb.  421;  State  v.  Birkhaitser,  37  Neb. 
521.)  There  was  no  such  a  petition  asking  for  the  im- 
provements in  district  470  on  the  portion  of  Ninth  street 
included  in  such  district;  hence  the  officers  were  not 
warranted  in  the  exercise  of  the  authority,  the  order  for 
the  improvements  was  illegal,  and  the  levy  of  taxes  based 
thereon  was  void.  It  is  a  familiar  rule  that  enactments 
by  which  authority  for  special  assessments  or  levies  of 
taxes  is  conferred  are  to  be  strictly  construed.  It  is  also 
a  familiar  doctrine  that  in  order  to  sustain  such  assess- 
ments, the  record  must  affirmatively  show  a  compliance 
with  all  the  conditions  essential  to  a  valid  exercise  of 
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the  taxing  power.  {Smith  v.  City  of  Omaha,  49  Neb.  883; 
Hutchir.son  v.  City  of  Omaha ,  52  Nob.  345;  Stenherg  t\  StaiCy 
50  Neb.  128.)  The  proceedings  being  without  the  con- 
dition necessary  at  their  inception,  they  were  without 
authority  and  the  taxes  levied  were  void.  {Hurford  t?. 
Omaha,  4  Neb.  352;  Hanscom  v.  Omaha,  11  Neb.  44;  Von 
Steen  v.  Beatrice,  supra;  State  v.  Birkhauser,  supra;  Stute 
V.  Irey,  42  Neb.  186;  Touzalin  v.  Omaha,  25  Neb.  824;  Mc- 
Qavock  V.  Om^ha,  40  Neb.  85;  Hutchinson  v.  City  of  Omaha, 
supra.) 

It  is  said  in  the  opinion  in  the  case  of  Mulligan  <?.  Smithy 
59  Cal.  206,  wherein  a  question  similar  to  the  one  we  are 
now  discussing  was  under  consideration:  "Now  the  stat- 
ute made  the  petition  an  essential  initiative  of  the  pro- 
ceedings," and  further;  "When,  therefore,  the  legislature 
prescribed  that  a  petition  from  the  owners  of  a  majority 
in  frontage  of  the  property  to  be  charged  with  the  cost 
of  the  improvement  was  necessary  to  set  the  machinery 
of  the  statute  in  motion,  no  step  could  be  taken 
under  the  provisions  of  the  statute  until  the  requisite 
petition  was  presented.  It  w^as  the  first  authorized 
movement  to  be  made  in  the  opening  of  the  avenue. 
When  taken,  ofllcers  who  were  to  constitute  and  or- 
ganize a  board  of  public  works  were  authorized  to  or- 
ganize. Until  it  was  taken  they  had  no  such  authority. 
They  could  not  legally  act  at  all;  or  if  they  acted  their 
proceedings  would  be  unauthorized  and  void.  The  pre- 
sentation of  the  petition  required  by  the  statute  was 
therefore  essential.  It  was,  as  other  courts  in  constru- 
ing similar  statutes  have  expressed  it,  a  jurisdictional 
fact  that  may  not  be  presumed  or  inferred,  upon  which 
rested  all  the  subsequent  proceedinjg:s  authorized  by  the 
statute."  (See  also  Stcckert  t\  East  Safjinaw,  22  Mich.  104; 
Tone  V.  Columbus,  39  O.  St.  281;  Zvigler  v.  Hopkins,  117 
U.  S.  684;  City  of  Dallas  v.  Ellison,  30  S.  W.  Kep.  [Tex.] 
1128.) 

Reverting  now  to  the  main  proposition  argued  for 
appellants  that  appellees  were  not  entitled  to  a  decree 
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enjoining  the  collection  of  the  taxes  because  they  did 
not  take  some  action  before  the  improvement  of  the 
street,  it  may  be  said  that  the  finding  of  the  court  that 
the  appellees  "had  personal  knowledge  of  the  doing  of 
said  work  of  paving  at,  and  before,  the  commencement 
thereof  and  while  the  same  was  being  done,"  is  a  fair 
conclusion  on  the  subject  drawn  from  the  facts  which 
appear  in  the  record.  Was  this  sufficient  to  preclude 
them  from  obtaining  relief  by  injunction  against  the 
enforcement  of  the  void  taxes  Or  to  bar  them  of  such 
relief  until  the  payments  of  the  benefits,  if  any,  which 
accrued  to  their  properties  from  the  improvement  of  the 
streets? 

In  Steckert  v.  East  Saginato  Cityj  supra,  it  was  stated 
that  knowledge  of  the  proceedings  and  of  the  improve- 
ments and  of  the  illegality  of  the  proceedings  which 
rendered  the  assessments  void  did  not  estop  the  parties 
or  bar  them  of  the  relief  prayed,  an  injunction  against 
the  collection  of  special  taxes  levied  to  pay  the  expenses 
of  paving  a  street,  and  this  was  applicable  relative  to 
parties  who  had  signed  the  petition  by  which  the  im- 
provement was  requested.  To  the  same  effect  see  City 
of  Dallas  v.  Ellisotiy  supra. 

In  the  decision  in  the  case  of  Tone  v.  GolumbuSy  supra, 
it  was  stated:  "In  regard  to  proceedings  by  public  of- 
ficers, preliminary  to  levying  a  special  assessment  for 
the  improvement  of  a  public  highway,  ^it  is  only  when 
the  duty  to  speak  is  imperative,  that  mere  silence  on  the 
part  of  a  land  owner  will  operate  as  an  estoppel.  (Cooley, 
Taxation,  573;  Counterman  v.  Dublin  Township,  38  O.  St. 
515.)  To  sustain  an  estoppel  because  of  omission  to 
speak,  there  must  be  both  the  opportunity  and  the  duty 
to  speak;  the  party  maintaining  silence  must  be  in  a 
situation  to  know  that  some  one  was  relying  thereon, 
and  acting,  or  about  to  act,  as  he  would  not  have  done 
had  he  spoken  and  asserted  his  right.  (FieZe  v.  Judson, 
82  N.  Y.  32.)  We  think  the  true  rule  is  this:  When  the 
improvement  is  of  a  public  street  upon  which  the  own- 
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er's  property  abuts,  before  the  duty  to  speak  can  be 
said  to  exist,  which  is  so  imperative  that  if  he  keeps 
silent  then,  he  shall  not  afterwards  be  heard,  it  must  be 
shown: 

"First — That  he  knew  the  improvement  was  being 
made.  {Tcegardtn  v.  Dai>i8,  36  O.  St.  601;  Stephan  v. 
Daniels,  27  O.  St.  544.) 

"Second — That  he  had  knowledge  that  the  public  au- 
thorities intended  and  were  making  the  improvement 
upon  the  faith  that  the'  cost  thereof  was  to  be  paid  by 
the  abutting  property  owners  and  that  an  assessment 
for  the  purpose  was  contemplated,  (llagar  v.  City  of 
Burlington,  42  la.  6G1.)  Because  cities  may  improve  the 
public  streets  out  of  the  general  fund  and  without  a 
special  assessment. 

"Third — That  he  knew  of  the  infirmity  or  defect  in  the 
proceedings,  under  which  the  improvement  was  being 
made,  which  would  render  such  assessment  invalid  and 
which  he  is  to  be  estopped  from  asserting.  'At  least, 
in  the  absence  of  any  evidence  of  previous  knowledge  on 
his  part  of  their  unlawful  action,  he  is  in  time  with  his 
protest,  when  they  proceed  to  deprive  him  of  his  rights 
under  such  proceedings.'  (Cooley,  J.,  22  Mich.  104;  Da- 
venport C.  R.  Co,  V.  Davenport  Gas  Light  Co,,  43  la.  301.) 

"Fourth — Some  special  benefit  must  have  accrued  to 
the  owner's  property  distinct  from  the  benefits  enjoyed 
by  the  citizens  generally.  {Stephan  v.  Daniels,  27  O.  St. 
544;  30  Ind.  194.)"  (^^^'  also  City  of  Terre  Haute  v.  Mack, 
38  N.  E.  Rep.  [Ind.]  468.) 

In  this  state  the  rule  has  been  stated  thus:  "A  party 
who  is  not  guilty  of  laches  may  invoke  the  aid  of  a  court 
of  equity  to  restrain  the  collection  of  a  void  tax  or  assess- 
ment." {Morris  v.  Merrel,  44  Neb.  423;  Hutchinson  v.  City 
of  Omaha,  52  Xeb.  345;  Touzalin  r.  City  of  Onuiha,  supra; 
Bellevue  Improvement  Co,  v.  Village  of  Bellcvue,  39  Neb. 
876;  Thatcher  v,  Adams  County,  19  Neb.  485.) 

The  appellees  had  knowledge  of  the  commencement 
and  progress   of  the  work,   and,   doubtless,   must   be 
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charged  with  knowledge  of  the  provisions  of  the  law 
under  which  it  was  being  done;  but  it  will  not  do  to 
say  that  they  will  be  charged  with  notice  of  the  illegal 
actions  of  the  city  officers  in  relation  to  the  improve- 
ments because  of  the  fact  that  the  work  was  ordered  done 
without  the  petition  required  by  the  statute  on  the  sub- 
ject, and  of  this  latter  it  is  not  of  the  record  that  they  pos- 
sessed actual  knowledge.  It  must  rather  be  said  that 
they  Tvere  warranted  in  assuming,  in  the  absence  of  actual 
information  that  the  officers  would  and  were  acting  and 
proceeding  legally  in  all  respects  as  required  by  statute 
and  to  rest  their  rights  on  such  assumption,  and  in  so 
doing  they  were  not  guilty  of  laches.  This  being  true, 
they  were  entitled  to  call  for  the  aid  of  the  court  in  the 
restraint  of  the  enforcement  of  the  void  taxes,  and  this 
without  prior  payment  or  tender  of  alleged  benefits  to 
their  properties.  Where  special  taxes  or  assessments 
against  property  for  the  payment  of  expenses  of  the  im- 
provement of  streets  of  a  city  are  void  they  cannot  be  en- 
forced solely  on  the  ground  of  the  benefits  received  by  the 
owners  of  the  abutting  lots  or  lands.  {Buckley  v.  City  of 
Tacoma,  37  Pac.  Rep.  [Wash.]  441.) 

Under  the  facts  as  they  appear  in  the  record  before  us, 
the  appellees  were  entitled  to  the  relief  afforded  them 
in  the  decree  of  the  district  court.  The  decree  is  right 
and  is 

Affirmed. 


Philetus  Peck  v.  Reuben  R.  Tingley  bt  au. 

Filed  Decembeb  22, 1897.    No.  7538. 

1.  InstructionB:  Assignments  of  Error.    Alleged  errors  in  giving  in- 

structions should  be  separately  assigned  in  the  motion  for  a  new 
trial,  as  well  as  in  the  petition  In  error. 

2.  Partnership  Note:  Evidence.    A  note  executed  by  a  member  of  a 

firm  or  partnership  in  the  firm  name,  where  it  does  nc.i  appear  on 
its  face  to  have  been  executed  by  the  firm  in  any  other  capacity 
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than  as  a  principal  debtor,  and  the  partnership  is  a  commercial 
one,  is  presumptive  evidence  that  the  note  is  the  note  of  the  part- 
nership, and  shows  a  valid  claim  against  it 

3.  Conclusion  of  Witness  on  Vital  Issue:  Erbob.    A  portion  of  the 
evidence  examined,  held  objectionable  and  erroneously  admitted. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J.    Reversed. 

John  U.  Ames  and  E.  F.  PettiSj  for  plaintiff  In  error. 

0.  E.  Tingley  and  E.  J.  Burkett,  contra. 

Harrison,  J. 

This  action  was  commenced  in  the  district  court  of 
Lancaster  county  by  Reuben  R.  Tingley  of  the  defend- 
ants in  error  against  E.  W.  Hovey,  Fred  A.  Hovey,  and 
Philetus  Peck  to  recover  the  amount  alleged  to  be  his 
due  on  a  promissory  note  of  date  September  22, 1896,  for 
the  sum  of  $1,200,  and  having  thereon  the  signatures  of 
E.  W.  Hovey  and  Hovey  &  Peck.  It  appears  that  E.  W. 
Hovey  was  the  father  of  Fred  A.  Hovey  and  Philetus 
Peck  the  father-in-law;  that  at  the  time  the  note  in  suit 
was  executed  there  was  a  partnership  doing  business  in 
Lincoln  under  the  firm  name  and  style  of  Hovey  &  Peck, 
of  which  firm  Fred  A.  Hovey  and  Philetus  Peck  were 
members,  the  former  the  active  managing  member  and  in 
charge  of  the  business.  Answer  was  filed  for  some  of 
the  parties  whom  it  was  sought  to  charge  with  the  pay- 
ment of  the  debt  evidenced  by  the  note,  that  of  Philetus 
Peck  being  the  only  one  which  needs  any  particular  no- 
tice, as  he  is  the  only  party  actively  prosecuting  error 
proceedings  from  the  adverse  judgment  of  the  district 
court.    His  answer  was  as  follows: 

"Comes  now  the  above  named  defendant,  Philetus 
Peck,  and  having  obtained  leave  of  court  to  file  this,  his 
second  amended  answer  herein,  answering  for  himself 
alone  to  the  petition  of  the  plaintiff,  says  that  he  has  not 
sufficient  knowledge  whereon  to  base  a  belief  as  to  the 
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truth  of  the  allegations  contained  in  plaintiff's  petition, 
and  therefore  denies  the  same. 

"And  by  way  of  first  defense  herein,  this  answering 
defendant  avers  that  at  the  date  mentioned  in  plaintiff's 
petition,  upon  which  date  plaintiff  claims  the  said  note 
was  executed,  this  answering  defendant,  together  with 
the  defendant  Fred  Hovey,  were  a  copartnership  duly 
organized  and  formed  under  the  laws  of  the  state  of 
Nebraska,  having  their  principal  place  of  business  in 
the  city  of  Lincoln,  Nebraska,  and  were  at  that  time 
earrj'ing  on  their  partnership  business.     That  said  part- 
nership was  formed  for  the  sole  purpose  of  carrjdng  on 
the  general  business  of  wholesale  and  retail  dealers  in 
stoves,  farm  implements,  hardware,  and  other  goods  of 
a  like  character,  and  for  no  other  purpose  whatsoever; 
and  that  neither  of  the  partners,  by  terms  of  the  said 
partnership  agreement,  had  the  power  or  right  to  pledge 
the  credit  of  the  said  partnership  for  any  other  purpose 
than  that  of  carrying  on  its  said  business  as  aforesaid; 
and  that  the  signing  of  notes  by  the  said  partnership  for 
purposes  other  than  the  purchase  of  goods  necessary  and 
usual  for  the  carrying  on  of  their  said  business,  as  here- 
inbefore set  out,  was  expressly  prohibited  by  the  terms 
of  the  partnership  agreement;  and  that  neither  the  said 
copartnership  nor  this  answering  defendant  at  any  time 
received  any  benefit  from,  or  consideration  for,  the  said 
pretended    signature   to   the    said   pretended    note   set 
out  in  plaintiff's  petition;   and  that  the  said  pretended 
note,  and  the  pretended  signature  of  Hovey  &  Peck 
thereto,  w^as  not  made  for  the  purpose  of  carrying  on 
the  mercantile  business  of  the  said  Hovey  &  Peck,  and 
that  no  person  whomsoever  had  any  authority  whatever 
to  sign  the  said  name  of  Hovey  &  Peck  to  the  said  pre- 
tended note,  and  of  all  of  which  said  matters  and  facts 
the  said  plaintiff  had  full  and  complete  notice  at  the 
time  of  the  delivery  to  him  of  the  note  set  out  in  his 
petition. 
''By  way  of  further  defense  this  answering  defendant 
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avers  that  at  the  time  of  the  pretended  execution  of  the 
pretended  note  set  out  in  plaintiff's  petition,  he  was,  and 
for  a  long  time  past  had  been,  a  resident  of  the  state  of 
California,  of  all  of  which  matters  and  facts  the  plain- 
tiff at  the  time  of  the  delivery  to  him  of  the  said  pre- 
tended note  well  knew;  and  that  he  never  heard  of  the 
pretended  execution  of  the  said  pretended  note  until 
after  this  action  was  brought,  and  at  no  time  between 
the  time  the  said  pretended  note  set  out  in  plaintiCf's 
petition  became  due,  until  after  the  beginning  of  this 
action  upon  the  said  pretended  note,  did  this  answering 
defendant  have  any  knowledge  or  notice  whatsoever  of 
the  existence  of  any  such  i)retended  note." 

To  this  answer  the  reply  was  a  general  denial  of  all 
the  new  matter  therein,  and  further  as  follows: 

"Plaintiff  especially  denies  that  the  signing  of  said 
note  by  Hovey  &  Peck  was  without  consideration,  but 
avers  that  said  loan  was  made  for  the  express  benefit  of 
said  firm,  in  that  prior  to  April,  1885,  said  firm  of  Hovey 
&  Peck  was  indebted  to  P.  P.  Mast  &  Co.  on  an  overdue 
account  amounting  to  about  |1,736.50.  In  order  to  save 
said  firm  from  suit  on  said  account,  defendant  E.  W. 
Hovey  became  surety  for  said  firm  of  Hovey  &  Peck  for 
said  amount  and  secured  said  debt  by  giving  a  mortgage 
(»n  his  farm  and  home  to  said  P.  P.  Slast  &  Co.  At  the 
time  of  making  said  loan  and  giving  said  note  sued  on 
in  plaintiff's  petition,  said  debt  was  not  yet  paid,  and 
plaintiff  avers  that  the  proceeds  of  said  loan  for  which 
said  note  was  given  went  to  pay  off  said  indebtedness  of 
Hovey  &  Peck  to  P.  P.  Mast  &  Co.,  which  was  secured 
by  said  mortgage  on  defendant  E.  W.  Hovey's  farm,  or 
to  make  necessary  improvements  upon  said  farm  so  that 
said  defendants  Hovey  &  Peck  would  not  be  pushed  for 
said  indebtedness,  the  real  facts  of  which  this  plaintiff 
is  ignorant. 

"Plaintiff  further  especially  denies  that  defendant 
Philetus  Peck  was  without  knowledge  of  the  firm's 
liability  on  said  note  in  question  before  action  thereon 
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was  commenced,  but  avers  that  all  the  defendants  herein 
were  duly  notified  of  said  note  upon  the  day  said  note 
became  due  and  payable." 

Of  the  issues  there  was  a  trial  to  the  court  and  a  jury, 
resulting  in  a  verdict  and  jud<!:nient  for  Reuben  R.  Ting- 
ley. 

Some  objections  to  paragraphs  of  the  trial  court's 
charge  to  the  jury  are  presented  in  the  argument  in  brief 
filed  for  plaintiff  in  error.  In  the  motion  for  a  new  trial 
the  portions  of  the  charge  to  the  jury  which  it  was  de- 
sired to  assail  as  erroneous  were  grouped  in  one  assign 
ment.  Of  one  of  these  it  is  stated  in  the  brief  that  it  was 
proper  and  correct,  with  which  statement  we  will  not 
take  issue.  This  being  determined,  we  need  give  tlie 
objections  to  these  paragraphs  of  the  charge  no  further 
consideration.  {Graham  v.  FrazieVy  49  Neb.  90;  Johnsfon 
V.  Milwaukee  &  'Wyoming  Investment  Co.,  49  Neb.  68;  l)vnii<v 
V.  City  of  Om^iha,  49  Neb.  750.) 

It  is  urged  that  the  trial  court  erred  in  refusing  at  the 
close  of  introduction  of  evidence  in  chief  for  fiefendaut 
in  error  to  instruct  the  jury,  at  request  of  counsel  for 
plaintiff  in  error,  to  return  a  verdict  in  his  favor.  We 
do  not  think  the  trial  court  erred  in  its  ruling  on  tlie 
request  of  counsel.  At  the  time  it  was  made  the  note 
in  suit  had  been  received  in  evidence,  and  was  shown  to 
have  been  executed  by  a  member  of  a  firm.  There  was 
nothing  on  its  face  from  which  it  appeared  that  it  pur- 
ported to  be  executed  by  the  firm  of  Hovey  &  Peck  in 
any  other  capacity  than  as  a  principal  debtor.  This 
being  true,  and  the  partnership  being  a  commercial  one, 
in  the  business  of  which  it  is  usual  or  at  times  necessary 
to  borrow  money  and  to  issue  notes,  the  presumption 
arose  and  prevailed  that  the  note  was  the  note  of  the 
partnership,  given  for  a  partnership  debt,  and  was  a 
valid  claim  against  the  partnership.  {Schwank  v.  Davis, 
25  Neb.  196;  Whitaker  v.  Brown,  16  Wond.  [N.  Y.]  507; 
Van  Dyke  v.  Seelyc,  52  N.  W.  Rep.  [Minn.]  215.) 
Reuben  R.  Tingley,  while  testifying  in  his  own  behalf, 
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was  told  by  his  counsel,  "You  may  state  to  the  jury,  in 
your  own  language,  for  what  purpose  and  on  what  con- 
sideration that  note  was  given."  (The  reference  in  the 
foregoing  was  to  the  note  in  suit.)  To  this  an  objection 
was  interposed,  which  was  overruled,  when  counsel  for 
Tingloy  said,  "Just  state  the  facts."  Mr.  Tingley  then 
said,  "Well,  the  consideration  was  to  Hovey  &  Peck." 
This  was  immediately  objected  to,  but  the  objection  was 
overruled.  In  this  we  think  the  trial  court  erred.  The 
matter  of  the  consideration  for  the  execution  and  de- 
livery of  this  note,  to  whom  it  moved  or  by  whom 
received,  was  a  vital  question  of  the  issues,  and  one  on 
which  the  evidence  was  conflicting  and  somewhat  evenly 
balanced.  The  allowance  of  this  statement  by  the  wit- 
ness may  have  furnished  the  turning  point  for  the  jury. 
The  testimony  was  but  a  conclusion  and  of  a  nature  to 
directly  affect  the  rights  of  plaintiff  in  error,  and  its 
admission  prejudicial.  It  follows  that  the  judgment  of 
the  district  court  will  be  reversed  and  the  cause  re- 
manded. ' 

Bbyersed  and  remanded. 


68  176 

d56  738 

53  17e 

a59  470 

59  47:J 

"63  171 

60  fSA 
eo  82 

;# 

HoM?  County  v.  Barrett  Soott  et  al. 

Filed  Decembeb  22, 1897.    No.  7488. 

1.  County  Treasurer:  Additional  Bond:  Countt  Board.  By  Compiled 
Statutes,  chapter  10,  section  21,  a  county  board  is  empowered,  ac- 
cording to  circumstances,  to  require  the  treasurer  either  to  give  an 
additional  bond,  or  to  give  additional  sureties  on  the  subsisting 
bond. 


2. :   :    Sureties.    Sureties  executed  a  county  treasurer's 

bond  with  the  above  provision  in  contemplation  and  forming  a 
part  of  their  contract,  and  they  are  not  released  from  liability  on 
the  bond  by  the  board's  requiring  additional  sureties. 

3.  Evidence  of  Admitted  Pacts:  Review.  It  is  not  error  to  exclude 
from  evidence  a  written  instrument,  the  making  and  contents 
whereof  are  admitted  by  the  pleadings. 
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4.  Qualification  of  Officer:  Official  Bond:  Appboval.  To  entitle  one 
elected  to  an  office  requiring  an  official  bond  to  be  inducted  Into 
office,  his  bond  must  be  approved  and  filed  for  record  before  his 
induction,  and  within  the  time  fixed  by  statute. 

While  the  rule  last  stated  prevails  in  actions 


in  which  it  becomes  necessary  for  the  claimant  of  the  office  to 
prove  his  strict  legal  title  to  the  office  to  show  that  he  is  the  officer 
de  jure,  such  as  actions  of  quo  warranto,  or  to  recover  the  fees 
from  a  party  who,  during  the  term  for  which  the  officer  was 
elected,  held  the  office  as  a  de  facto  officer,  and  received  such  fees, 
in  actions  on  official  bonds  for  alleged  breaches  of  the  conditions 
thereof,  a  very  different  doctrine  prevails  and  is  applicable. 

6.  Official  Bonds:  Approval:  Liability  of  Sureties.  The  require- 
ments of  the  statutes  in  regard  to  approval  of  official  bonds  is  for 
the  benefit  and  convenience  of  the  public,  and  not  directly  for  the 
treasurer  or  his  sureties;  and,  where  the  bond  has  been  executed 
and  delivered  within  the  time  prescribed  by  the  law,  though  not 
approved,  or  not  until  a  date  after  the  time  prescribed,  and  by 
virtue  of  the  bond  and  its  delivery  the  treasurer  has  obtained 
possession  of  the  office,  and  received  the  fees  and  emoluments 
thereof,  the  sureties  cannot  escape  liability  for  any  breaches  of  the 
conditions  of  the  bond  by  their  principal,  because  the  bond  was 
not  approved  or  not  so  until  a  date  without  the  time  prescribed  by 
law. 

7. :  :  .    The  official  bond  of  a  county  treasurer  with 

the  oath  indorsed  thereon  was  filed  within  the  statutory  limit  for 
such  act.  It  had  not  then  been  approved,  and  was  not  approved 
until  a  date  beyond  the  limit  prescribed.  He  entered  upon  the 
duties  of  the  office  and  during  the  time  he  continued  therein,  re- 
ceived the  fees  and  emoluments  appertaining  thereto.  In  an 
action  on  the  bond  for  an  alleged  breach  of  Its  conditions,  held, 
that  the  fact  of  the  lack  of  approval  at  the  time  prescribed  by  law 
was  not  matter  of  forceful  defense  for  the  sureties  on  the  bond. 

8.  Officers:  Qualification.    One  who  holds  and  performs  the  duties  of 

an  office  and  receives  the  fees  and  emoluments  thereof  by  virtue  of 
an  election  or  appointment  thereto  or  under  color  of  right,  is  a  de 
facto  officer  and  not  a  mere  Intruder. 

9.  County  Treasurer:  Approval  of  Bond:  Sureties.    A  person  who 

was  holding  the  office  of  county  treasurer,  and  was  re-elected,  or 
elected  for  a  second  and  the  succeeding  term,  filed  a  bond  with  the 
oath  of  office  Indorsed  thereon  within  the  time  fixed  by  law.  The 
bond  then,  however,  lacked  approval,  and  was  not  approved  until 
a  date  without  the-  time  fixed  by  law  for  such  action.  The  treas- 
urer continued  In  the  office.  Held,  That  he  was  in  the  office  as  of  the 
new  term  under  color  of  right,  and  was  an  officer  de  facto,  and  the 
sureties  on  the  bond  were  precluded  or  estopped  from  denying  that 
he  was  in  possession  of  the  office  of  the  second  term  and  de  jure, 
16 
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10. :  .    The  fact  that  an  official  bond  has  been  approved 

does  not  of  itself  constitute  or  evidence  the  delivery  and  acceptance 
of  the  bond. 

11.  :  :  Relation.  Qucere:  Are  approval,  taking  and  sub- 
scribing the  oath  of  office  indorsed  on  the  bond,  and  its  filing  for 
record  constituent  elements  of  its  delivery,  the  filing  being  the 
dominant  one;  and  if  it  is  within  the  limit  of  time  prescribed  by 
statute,  and  the  approval  of  a  later  date,  and  beyond  that  of  the 
limit,  does  the  approval  relate  back  to  the  filing? 

12.  Principal  and  Surety:  Bonds.    The  decision  in  the  case  of  Outler  v, 

Roberts,  7  Neb.  4»  examined  and  distinguished. 

Error  from  the  district  court  of  Holt  county.  Tried 
below  before  Chapman,  J.    Reversed. 

The  facts  are  stated  in  the  opinion. 

H.  E.  Murphy  and  M.  F.  Earringtonj  for  plaintiff  in 
error. 

References:  Mauley  v.  City  of  Atchison,  9  Kan.  364; 
Supervisors  of  Richmond  County  v,  Wandel,  6  Lans.  [N.  Y.] 
33;  Hulliran  v,  State,  23  N.  E.  Kep.  [Ind.]  150;  State  v. 
Uncoln  Comity,  18  Neb.  283. 

John  H.  Ames,  E.  F.  Pettis,  E.  M.  Bartlett,  John  C.  Wat- 
son, H.  M.  Uttley,  and  R.  R.  Dickson,  contra. 

In  support  of  arguments  in  favor  of  the  contentions 
that  the  bond  was  properly  excluded  as  evidence  against 
the  sureties,  and  that  the  court  properly  directed  a  ver- 
dict for  defendants,  reference  was  made  to  the  follow- 
ing cases:  State  v.  iMnsing,  46  Neb.  514;  United  States  v. 
JjC  Baron,  19  How.  [U.  S.]  73;  Broome  v.  United  States, 
15  How.  [U.  S.]  143;  Bruce  v.  State,  11  Gill  &  Johns. 
[Md.]  382;  Winnvshieh  County  v.  Maynard,  44  la.  15; 
Young  v.  State,  7  Gill  &  Johns.  [Md.]  253;  State  v.  Jarrett, 
17  Md.  310;  Davis  v.  Haydon,  3  Scam.  [HI.]  35;  State  v. 
Cosgrove,  34  Neb.  386;  State  v.  I/ynn,  31  Neb.  770;  McMil- 
Un  V.  Richards,  45  Neb.  786;  Commonwealth  v.  Tarbrough, 
2  S.  W.  Kep.  [Ky.]  68;  Comnmitcealth  v.  Magoffin,  25  S. 
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W.  Rep.  [Ky.]  599;  Mayo  v.  Renfroej  66  Ga.  408;  City  of 
Chicago  v.  Gage,  95  111.  593;  Archer  v.  State,  74  Md.  443; 
Harwood  v.  Marshall,  9  Md.  l03;  County  Coinmissioners  of 
Dorchester  County  v.  Meekins,  50  Md.  45;  McPherson  w 
Jjeomrd,  29  Md.  377;  Thaims  v.  Owens,  4  Md.  220;  United 
mates  V.  Boyd,  15  Pet.  [U.  S.]  187;  (Hnther  v.  State,  31 
Md.  29;  Union  Bank  of  Maryland  v.  Ridgely,  1  Harr.  &  G. 
[Md.]  231;  State  v.  Wayman,  2  Gill  &•  Johns.  [Md.]  279/, 
Falconer  v.  Shores,  37  Ark.  386;  State  t?.  Cameall,  10  Ark. 
156;  Basham  i\  Commonxrealth,  13  Bush  [Ky.]  36;  Rounds 
V.  City  of  Bangor,  46  Me.  541;  Blalcc  x\  Sturtcvant,  12  N.  H. 
569;  Rounds  v.  Mans  field,  38  Me.  586;  Wood  v.  State,  40 
S.  W.  Rep.  [Ark.]  87. 

Harrison,  J. 

This  action  was  instituted  for  the  county  of  Holt  on 
what  was  claimed  to  be  the  bond  of  Barrett  Scott,  as 
treasurer  of  said  county.     It  was  alleged  in  the  petition 
that  at  a  general  election  held  on  a  stated  day  of  No- 
vember,  1891,  Barrett  Scott  was  duly  elected   county 
treasurer  of  Holt  county  for  the  term  of  two  years,  the 
term  having  its  inception  on  the  first  Thursday  after  the 
first  Tuesday  of  the  month  of  January,  1892;    that  on 
December  29,  1891,  Barrett  Scott,  as  principal,  and  his 
co-defendants,  as  sureties,  executed  and  delivered  the 
bond  in  suit,  and  that  the  principal  on  the  same  day  waw 
duly  qualified  or  took  the  oath  of  office.     It  was  further 
averred  that  the  bond  was  approved  March  1, 1892;  that 
Scott,  on,  the  day  designated  by  law  for  the  commence- 
ment of"  the  term  of  office  of  county  treasurer,  assumed 
such  office,  and  entered  upon  the  discharge  of  the  duties 
thereof,  in  which  he  continued  until  August  18,  1893,  on 
which  date  the  office  was  assumed  by  one  R.  J.  Hayes, 
who  had  been  duly  appointed  Scott's  successor.      Tho 
default  alleged,  or  breach  of  the  conditions  of  the  bond, 
was  that  the  principal  therein  had  failed  to  account  for 
and  pay  over  and  had  converted  funds  of  the  county 
which  he  had  received  as  its  treasurer  in  the  sum  of 
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190,000.     There  was  an  answer  filed  for  the  principal  in 
the  bond,  but  against  him  the  county  recovered  a  judg- 
ment of  which  there  is  no  complaint  here,  and  his  plea 
may  be  passed  without  further  notice.     The  co-defend- 
ants, the  sureties,  all  joined  in  a  plea  of  their  defenses, 
except  Joseph  S.  Bartloy,  for  whom  there  was  filed  a 
separate  answer.     The  answer  of  all  the  sureties  except 
Hartley  admitted  the  allegation  of  the  petition  relative 
to  the  election  of  Barrett  Scott  to  the  office  of  county 
treasurer  of  Holt  county,  and  it  was  alleged  for  each 
of  these  answering  defendants  that  Barrett  Scott,  soon 
after  his  election,  prepared  and  presented  to  them,  re- 
spectively, a  bond  similar  to  the  one  declared  upon  in 
the  petition  in  the  action,  and  requested  them  to  sign 
the  same  as  his  sureties,  with  which  request  they  com- 
plied of  date  December  17,  1891,  and  then  delivered  the 
instrument  to  the  principal  therein;  that  Barrett  Scott 
had  been  and  was,  during  the  term  terminating  in  Jan- 
uary, 1892,  the  county  treasurer  of  Holt  county,  and  his 
selection  for  the  office  at  the  election  in  November,  1891, 
entitled  him  to  become  his  own  successor,  and  it  was  of 
the  duties  of  the  county  board  to  approve  any  bond  he 
might  present  prior  to  the  "inception  of  the  term  of 
office,  if  approved  at  all,  and  before  approval  to  require 
and  compel   an  accounting  for  and  production  of  all 
funds  in  his  hands  as  treasurer  or  with  which  he  was 
then  chargeable;   that  the  board  wholly  failed  to  per- 
form its  duty  in  either  particular,  which  operated  to  dis- 
charge the  answering  defendants,  since  they  had  exe- 
cuted  the   bond    with    a    full    reliance    on   the   strict 
performance  by  the  board  of  such  duties;   and,  further, 
that  the  failure  to  approve  the  bond  before  the  time 
by  law  fixed  for  the  commencement  of  the  term  of  of- 
fice operated  a  vacancy  of  the  office;   also,  if  said  bond 
ever  became  of  effect,  Barrett  Scott  was  ordered,  on 
March  1,  1892,  removed  from  the  said  office,  and  a*  va- 
cancy in  said  office  declared  to  exist,  and,  if  any  re- 
sponsibility had  attached  to  defendants  by  reason  of 
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their  executing  the  bond,  it  then  wholly  ceased.  It  was 
further  averred  that  the  board,  with  full  knowledge  that 
Barrett  Scott  had  failed  to  account  for  the  funds  re- 
ceived during  his  first  term  as  county  treasurer,  had 
not  compelled  an  accounting,  but  had  wholly  failed  so 
to  do,  allowed  him  to  retain  the  office,  perform  its  du- 
ties, and  collect  moneys,  and  on  March  1,  1892, — long 
after  the  proper  time  for  such  action, — fraudulently  ap- 
proved the  bond,  with  the  intention  then  entertained 
of  thereby  rendering  the  defendants  responsible  for  the 
past  acts  of  the  principal  in  the  bond.  The  answer  of 
Bartley,  in  addition  to  pleas  similar  to  those  contained 
in  the  pleading  of  his  co-defendants,  alleged  that  at 
some  date  in  the  month  of  February,  1892,  the  county 
board  had  a  pretended  accounting  with  Barrett  Scott, 
at  which  certain  moneys  and  property  were  produced 
and  represented  as  belonging  to  Holt  county,  which  in 
truth  and  in  fact  were  not  the  moneys  and  property  of 
said  county, — all  of  which  facts  were  then  known  by  the 
board;  and  that,  regardless  of  such  facts  and  its  knowl- 
edge thereof,  the  board,  on  March  1,  1892,  approved  the 
bond;  that  the  defendant  signed  the  bond  in  good  faith 
and  in  ignorance  of  the  facts  set  forth  in  this  portion 
of  his  plea,  and  also  of  the  further  fact  that  Barrett  Scott 
had  not  fully  adjusted  the  accounts  and  charges  of  his 
first  term;  that  in  so  signing  the  bond  the  defendant 
relied  on  the  county  board  to  compel  the  proper  adjust- 
ment of  the  accounts  and  charges  of  the  prior  term  of 
office  of  the  treasurer,  which  duty  was  wholly  neglected 
and  purposely  disregarded  by  the  board.  It  was  alsr> 
of  Bartley 's  answer  that  during  the  month  of  July,  1892, 
the  board,  without  the  knowledge  or  consent  of  the 
answering  defendant  or  his  co-defendant  sureties,  pro- 
cured two  persons  to  then  sign  said  bond  as  additional 
sureties  (the  persons  so  signing  are  not  parties  to  this 
suit);  that  such  signing  constituted  a  material  alteration 
of  the  bond,  and  operated  a  release  of  defendants  from 
liability  on  the  bond.    There  were  in  the  answers  for  all 


182  NEBRASKA  REPORTS.  [Vol.  53 


Holt  County  v.  Soott 


defendants  general  and  special  denials  of  the  execution 
of  the  bond,  of  the  jmncipal  therein  having  ever  taken 
the  office  for  the  second  term;  also,  of  any  failure  on 
his  part  to  fully  perform  any  and  all  duties  of  the  office. 
eJust  how  much  force  and  significance,  in  view  of  some 
express  or  implied  admissions  of  the  answers,  such  de- 
nials possessed,  we  need  not  now  notice  or  discuss.  The 
re[)lies  were  general  denials. 

The  trial  of  the  issues  was  before  a  jury.  The  signa- 
ture of  the  principal  on  the  bond  was  identified  and  the 
instrument  offered  in  evidence.  An  objection  was  made, 
but  the  bond  was  received  as  against  the  principal  and 
ruling  was  withheld  as  to  the  other  defendants.  Dur- 
ing the  further  course  of  the  trial  all  further  objections 
to  the  admission  of  the  bond  on  the  ground  of  lack  of 
proof  of  the  signatures  of  the  sureties  was  cured  by  an 
admission  as  to  each  and  all  of  them,  but  the  bond  was 
not  then  admitted  as  against  the  sureties.  What  was 
the  final  action  in  this  regard  we  will  relate  in  what  we 
conceive  to  be  its  proper  connection.  During  the  fur- 
ther progress  of  the  trial  there  was  offered  for  the  county 
(evidence  of  the  acts  of  the  county  board,  Barrett  Scott, 
and  some  other  parties  who,  in  one  way  or  another,  be- 
came participants  in  the  matter  of  the  office  of  county 
treasurer  at  that  time.  Such  evidence  tended  to  show 
that  the  bond  in  suit  had  been  delivered  to  the  county 
clerk  and  by  him  filed;  that,  probably  some  weeks  after 
the  expiration  of  Fcott's  first  term  as  county  treasurer, 
there  was  an  attempted  adjustment  of  the  accounts  and 
affairs  of  the  office  between  him  and  the  board,  when 
(this  Avas  during  the  mimth  of  February,  1892)  it  was 
discovered  that  Scott  was  chargeable  with  |70,000.04; 
that  there  was  on  hand  a  very  small  sum  in  cash  or 
money,  and  the  balance  was  claimed  by  Scott  to  be  on 
deposit  in  certain  banks,  of  which  he  at  the  time  fur- 
iiisl  ed  a  list  by  which  was  shown  the  amount  asserted 
as  on  deposit  in  each  of  th(,^  banks  named  in  the  list. 
This  was  not  satisfactory  to  the  board,  and  a  production 
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of  the  funds  was  insisted  upon.  To  comply  with  tliis 
demand  Scott  requested  ten  days,  which  was  granted 
by  the  board,  and  the  treasurer  did,  at  the  time  desig- 
nated, have  in  the  vault  of  the  office  an  amount  of  money 
which,  combined  with  a  sum  represented  by  a  receipt 
from  the  state  treasurer,  made  the  amount  with  which 
he  was  then  chargeable.  Some  considerable  time  after- 
ward the  board  again  demanded  that  the  treasurer  pro- 
duce the  money,  and  allow  it  to  be  again  counted  by  the 
board  or  its  committee  appointed  for  the  purpose,  but 
this  was  met  with  a  refusal  or  a  failure  to  comply. 

On  March  1,  1892,  the  bond  in  suit  was  approved,  and 
on  the  same  day  Scott  was  charged  in  impeachment  pro- 
ceedings before  the  board,  and  on  the  fourth  day  of  the 
same  month  was  adjudged  guilty,  and  his  removal  from 
office  decreed  or  ordered.  This  action  of  the  board  was 
reviewed  in  the  district  court  in  error  proceedings,  and 
on  March  31  was  reversed,  so  far  as  the  record  before  us 
discloses.  (And  we  will  say  here  that  in  reference  to 
any  fact  at  this  time  we  but  state  what  the  record  now 
presented  shows.)  Scott  continue  d  in  the  possession  and 
performed  the  duties  of  the  office.  No  further  steps 
were  taken  until  July  14,  1S92,  at  which  time,  by  resolu- 
tion of  the  board,  the  Insufficiency  of  the  treasurer's 
bond  was  declared,  and  he  was  ordered .  "to  give  addi- 
tional freehold  sureties  for  the  better  protection  of  the 
taxpayers."  In  an  attempted  compliance  with  this  or- 
der, on  or  about  July  16,  Barrett  Scott  procured  Will- 
iam McWhorter  and  Milo  Pickering  to  sign  the  bond. 
After  this  a  committee  appointed  by  the  board,  pre- 
sumably after  an  examination  of  the  bond  and  an  in- 
quiry of  the  financial  responsibility  of  the  proffered 
additional  sureties,  reported  on  August  31  tliat  the  bond 
was  still  insufficient.  It  was  then  ordered  that  Scott 
be  required  to  have  his  bondsmen  certify  on  his  bond  to 
the  amount  of  |200,000.  On  September  1  the  board,  by 
resolution  then  carried,  declared  that  after  ten  days' 
notice  Scott  had  failed  to  give  sufficient  sureties,  and 
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the  I  office  of  treasurer  was  vacant.  An  appointment 
was  then  made,  and,  to  the  extent  we  are  informed  by 
this  record,  the  appointee  gained  possession  of  the  office 
in  August,  1893,  by  the  aid  of  the  courts.  There  was 
also  evidence  received  which  tended  to  prove  the  treas- 
urer's failure  to  account  for  the  funds  of  the  county  in 
a  stated  sum.  When,  at  the  close  of  the  introduction 
of  its  evidence  in  chief,  the  plaintiff  rested,  the  objection 
for  the  defendants,  the  sureties,  to  the  admission  of  the 
bond  was  renewed  and  sustained.  A  motion  was  then 
made  for  the  sureties  that  a  verdict  in  their  favor  be 
directed.  This  was  done.  Such  a  verdict  was  rendered 
and  judgment  entered  thereon. 

The  assignments  of  error  have  for  their  burden  the 
exclusion  of  the  bond  from  evidence,  and  .the  giving  the 
peremptory  instruction.  One — probably  the  main — 
ground  of  the  objection  to  the  introduction  of  the  bond 
in  evidence  was  that  there  was  a  variance  between  the 
instrument  declared  upon  and  the  one  the  county  offered, 
and  it  is  apparent,  from  what  occurred  and  what  wae 
said  by  the  court  at  the  time,  that  this  was  the  ground 
on  which  the  objection  was  sustained.  The  difference 
between  the  bond  stated  in  the  petition  and  the  one 
offered  was  that  on  the  latter  appeared  the  two  names 
written  thereon  in  July,  1892.  It  is  contended  that  these 
additional  sureties  were  not  disapproved  or  rejected, 
were  in  fact  accepted,  or  became  responsible  as  bonds- 
men, which  rendered  the  bond  offered  essentially  dif- 
ferent from  the  one  on  which  the  petition  was  based. 
The  facts,  as  they  are  before  us,  will  not  bear  out  this 
contention.  The  action  of  the  board  on  September  1, 
1892,  after  these  names  had  been  added  to  the  bond,  in 
declaring  the  office  vacant  was  a  clear  and  direct  refusal 
of  the  parties  as  additional  sureties.  A  rejection  or  dis- 
approval of  the  sureties  rejects  the  bond,  or  bars  its  be- 
coming of  force.  {Apfhorp  i\  North,  14  Mass.  166;  State 
t\  Firdericks,  8  la.  553;  Marshall  v.  Hamilton,  41  Miss, 
229.)     Was  the  signing  of  these  two  names  on  the  bond, 
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under  the  circumstances  of  such  signing,  a  material  al- 
teration, or  even  a  spoliation?    It  is  not  claimed  that 
the  defendants  had  knowledge  of  this  action,  or  con- 
sented to  it.     It  is  provided  in  section  21  of  chapter  10, 
Compiled  Statutes:   "The  county  commissioners  of  any 
one  of  the  counties  of  this  state  may  require  the  county 
treasurer- to  give  additional  freehold  sureties  whenever 
in  the  opinion  of  a  majority  of  said  commissioners  the 
existing  security  shall  become  insufficient,  and  said  com- 
missioners are  hereby  also  authorized  and  empowered 
to  demand  and  receive  from  said  county  treasurer  an 
additional  bond  as  required  by  law,  with  good  and  suf- 
ficient freehold  security  in  such  sum  as  said  commis- 
sioners or  a  majority  of  them  may  direct,  whenever  in 
their  opinion  more  money  shall  have  passed  or  is  about  to 
pass  into  the  hands  of  said  treasurer  than  is  or  would  be 
recovered  by  the  penalty  in  the  previous  bond,  and  if 
any  county  treasurer  shall  fail  or  refuse  to  give  such 
additional  security  or  bond  for  and  during  the  time  of 
ten  days  from  and  after  the  day  on  which  said  commis- 
sioners shall  have  required  said  treasurer  so  to  do,  his 
office  shall  be  considered  vacant,  and  another  treasurer 
shall  be  appointed  agreeably  to  the  provisions  of  law." 
The  board  was  empowered  by  this  provision  to  require 
additional  sureties  to  the  bond  then  in  existence,  or  to 
demand  an  additional  or  new  bond  to  be  executed  and 
delivered  to  them.    This  provision  was  of  the  law  at  the 
time  the  bond  was  executed,  and  entered  into  it,  and 
became  a  part  of  the  contract  evidenced  by  it,  as  much 
and  as  fully  as  if  it  had  been  of  its  written  terms,  hence 
the  order  that  additional  sureties  be  given  was  but  the 
exercise  by  the  board  of  one  of  their  rights  authorized 
by  the  contract,  and  the  signing  by  the  two  additional 
sureties  was  not  a  material  alteration  of  the  bond,  and 
certainly  not  a  spoliation.     It  must  be  concluded  from 
what  has  been  said  on  this  branch  of  the  case  that  these 
parties,  being  rejected  as  sureties,  never  became  liable 
as  such,    Their  names  had  been  signed  to  the  instru- 
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ment  legally  or  pursuant  to  authorization  by  law.  The 
effect  of  the  instrument  in  suit  was  not  changed;  and 
the  bond  offered  and  that  declared  on  in  the  petition 
were,  in  legal  effect,  the  same;  and  the  bond  should 
not  have  been  excluded  on  the  ground  or  for  the  reason 
given  for  such  action.  At  first  glance  it  might  be  said 
that  the  decision  in  the  case  of  Stoner  v.  Keith  Vouyity,  48 
Neb.  279,  seems  to  express  a  doctrine  contrary  to  the 
views  just  stated  on  the  subject  of  the  additional  names 
on  the  bond,  but  on  looking  into  that  case  it  will  be 
discovered  that  the  additional  sureties  had  been  ad- 
judged liable  on  the  bond  by  the  district  court.  Whether 
they  had  been  approved  or  rejected  did  not  appear,  and 
the  case  was  tried  in  the  district  court  and  presented  in 
this  court  on  the  theory  that  such  signers  had  rendered 
themselves  liable,  and  were  so  unless  certain  subsequent 
occurrences  had  worked  their  discharge;  and  further, 
that  the  first  signers  were  released  by  the  addition  of 
the  other  names  was  a  conceded  fact,  from  all  of  which 
it  is  clear  that  the  subject  herein  discussed  was  not  then 
])resented  or  involved. 

We  will  turn  now  to  the  answers,  and  what  they  es- 
tablished in  relation  to  the  bond  and  its  execution.  We 
have  hereinbefore  stated  that  there  were  in  them  de- 
nials of  the  execution  of  the  bond  and  of  its  being  of 
the  meaning  and  effect  pleaded  in  the  petition.  Not- 
withstanding these  denials,  a  careful  reading  of  the  an- 
swers convinces  us  that  there  are  contained  in  each  of 
them  statements  which  are  admissions  of  these  facts. 
It  is  unnecessary  to  quote  from  the  pleadings  in  ques- 
tion. Their  true  import,  Avhen  they  are  subjected  to  a 
critical  inspection,  is  unmistakable,  and  fully  supports 
the  conclusion  whi(*h  we  have  just  announced.  This 
being  true,  these  questions  in  regard  to  the  bond,  the 
execution  and  text  of  the  bond,  were  not  in  issue, — were 
admitted  facts,  hence  it  was  not  error  to  exclude  the 
bond  from  evidence. 

It  remains  to  consider  the  other  ground  of  alleged 
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error, — ^the  giving  of  the  peremptory  instruction.  This 
action  was  but  a  sequel  to  the  exclusion  of  the  bond  from 
evidence,  and  followed  it  as  a  matter  of  course;  and, 
as  we  have  seen,  the  reason  which  moved  the  trial  court 
to  reject  the  bond  was  not  a  true  one,  and,  if  it  was  all 
the  reason  which  existed  for  the  court's  directing  the  ver- 
dict, the  judgment  would  be  reversed;  but,  if  there  was 
anytliing  in  the  case  which,  though  not  assigned  as  a 
basis  for  what  the  court  did,  was  sufficient  to  sustain 
such  action,  the  judgment  should  not  be  reversed.  There 
was  but  one  of  the  main  and  determinable  issuable  mat- 
ters which,  at  the  close  of  the  evidence  in  chief  on  be- 
half of  the  plaintiff  as  to  proof,  was  left  in  such  condi- 
tion as  would  warrant  the  action  of  the  court  in  giving 
the  peremptory  direction  in  regard  to  the  verdict.  The 
one  matter  to  which  we  refer  was  in  relation  to  the 
approval  of  the  bond.  It  did  appear  that  the  bond  was 
filed  December  29,  1891;  that  Scott  had  qualified,  and 
his  oath  of  office  was  indorsed  on  the  instrument  as 
filed.  Tliese  things  were  done  within  the  time  pre- 
scribed by  law  for  their  doing,  but  the  approval  was 
without  the  fixed  time.  It  will  now  be  in  order  to  notice 
particularly  some  of  the  provisions  of  our  statute  with 
reference  to  official  bonds,  more  especially  the  portions 
which  relate  to  the  approval  of  such  instruments.  Sec- 
tion 1  of  chapter  10  of  the  Compiled  Statutes  provides 
that  all  officers  designated  therein,  including  county 
officers,  shall,  before  entering  upon  their  respective  du- 
ties, take  and  subscribe  an  oath  of  which  the  form  is 
given,  which  shall  be  indorsed  on  their  bonds  if  the 
officers  are  re(iuired  to  give  bonds.  Section  5  of  the 
chapter  is  as  follows:  "Official  bonds,  with  the  oath 
indorsed  thereon,  shall  be  filed  in  the  proper  office  within 
the  times  as  follows:  Of  all  officers  elected  at  any  gen- 
eral election,  on  or  before  the  first  Thursday  after  the 
first  Tuesday  in  January  next  succeeding  the  ele(»tion." 
By  section  7  it  is  provided  that  all  bonds  of  county  of- 
ficers, except  commissioners  and  supervisors,  shall  be 
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approved  by  the  county  board,  and,  except  the  bonds  of 
the  county  clerk  and  members  of  the  county  board,  shall 
be  filed  and  recorded  in  the  office  of  the  county  clerk. 
In  section  11  it  is  provided  that  "the  approval  of  each 
official  bond  shall  be  indorsed  upon  such  bond  by  the 
officer  approving  the  same,  and  no  bond  shall  be  file<l 
and  recorded  until  so  approved."  Section  15  reads  as 
follows:  "If  any  person  elected  or  appointed  to  any  office 
shall  neglect  to  have  his  official  bond  executed  and  ap- 
proved as  provided  by  law,  and  filed  for  record  within 
the  time  limited  by  this  act,  his  office  shall  thereupon 
ipso  fcicio  become  vacant,  and  such  vacancy  shall  there- 
upon immediately  be  filled  by  election  or  appointment 
as  the  law  may  direct  in  other  cases  of  vacancy  in  the 
same  office."  Section  17  reads:  "When  the  incumbent 
of  an  office  is  re-elected  or  reappointed  he  shall  qualifj' 
by  taking  the  oath  and  giving  the  bond  as  above  di- 
rected; but  when  such  officer  has  had  public  funds  or 
property  in  his  coutrol,  his  bond  shall  not  be  approved 
until  he  has  produced  and  fully  accounted  for  such  funds 
and  property;  and  when  it  is  ascertained  that  the  in- 
cumbent of  an  office  holds  over  by  reason  of  the  non- 
election  or  non-appointment  of  a  successor,  or  of  the 
neglect  or  refusal  of  the  successor  to  qualify,  he  shall 
qualify  anew  within  ten  days  from  the  time  at  which 
his  successor,  if  elected,  should  have  qualified.''  Barrett 
Scott  had  been  treasurer  by  election  for  the  term  of  two 
years  immediately  prior  to  the  term  which  the  bond  in 
suit  was  given  to  entitle  him  to  enter  upon  and  hold. 
He  had  been  elected  for  the  second  term.  Of  what  ^s 
required  of  a  re-elected  officer  in  regard  to  qualifying, 
giving  bond,  etc.,  it  was  announced  by  this  court  in 
State  V,  Lansing,  46  Neb.  514,  that  "sections  7,  15,  and  17, 
chapter  10,  Compiled  Statutes,  should  be  construed  to- 
gether, and  when  so  construed  the  effect  of  section  17 
is  to  require  one  who  has  been  re-elected  or  reappointed 
to  an  office  to  qualify  therefor  by  taking  the  oath  and 
filing  the  bond,  where  a  bond  is  required,  in  the  same 
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manner  and  within  the  same  time  as  one  for  first  time 
elected."     Section  15,  herein  quoted,  was  construed  in 
that  decision  and  by  its  requirements  relative  to  execu- 
tion, approval,  and  filing  official  bonds  was  held  to  create 
a  condition  precedent  to  the  right  of  a  person  elected  or 
appointed  to  be  inducted  into  oifice;   and  the  provision 
was  also  held  to  be  self-executing  and  on  failure  of  com- 
pliance therewith  by  the  elected  or  appointed  i)erson, 
the  right  to  the  office  was  extinguished  or  lost,  and  the 
office  vacant  and  subject  to  be  at  once  either  filled  by 
appointment  or  election  as  by  law  in  each  case  provided. 
The  decision  in  that  case,  also  that  in  McMillin  v.  Richards^ 
45  Neb.  786,  State  v.  Cosgrove,  34  Neb.  386,  and  State  v. 
Tjynn,  31  Neb.  770,  are  cited  as  establishing  that  the  bond 
of  an  officer  has  no  force  or  validity  unless  approved  by 
the  person  or  persons  and  in  the  manner  prescribed  by 
law,  in  any  and  all  cases  where  approval  is  required. 
Whatever  may  be  our  ultimate  conclusion  relative  to 
the  exact  question  herein  involved  and  for  discussion, 
we  cannot  agree  that  the  cases  last  referred  to  reached 
the  length  claimed.     The  cases  of  the  State  v.  Lansing, 
State  V,  Cosgrove,  and  State  v.  Lynn  were  all  applications 
for  writs  of  quo  warranto,  the  object  aimed  at  in  each 
ease  being  to  oust  a  party  from  an  office,  and,  in  such 
cases,  the  party  whose  right  to  hold  the  office  is  attacked, 
in  order  to  retain  the  office,  must  show  strict  compliance 
with  the  conditions  precedent  required  to  entitle  him  to 
enter  upon  and  hold  the  office.    All  such  cases  are  distin- 
guishable from  actions  on  official  bonds.     As  was  well 
stated  in  State  v.  Lansing,  46  Neb.  522:  "Actions  upon 
bonds  given  out  of  time  and  direct  proceedings  to  oust  an 
officer  for  failing  to  qualify  according  to  law  present  very 
different  questions  for  consideration."  And  on  page  520: 
"There  is  another  class  of  cases  which  were  suits  on  offi- 
cial bonds  tendered  and  approved  after  the  statutory 
time.    The  best  considered  of  these  cases  hold  the  bond 
valid,  not  because  the  statute  fixing  the  time  was  direc- 
tory merely,  but  because  the  officer  became  a  de  facto  offl- 
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cer  or  because  the  officer  and  liis  sureties  were  estopped 
from  asserting  the  invalidity  of  the  bond,  they  having 
tendered  it  and  it  having  been  accepted,  and  the  officer 
having  acted  under  it."  The  case  of  McMillin  v.  Rich- 
ards,  Hitpra,  was  an  action  by  the  plaintiff  to  recover  the 
fees  and  emoiluments  of  the  office  of  county  treasurer  of 
a  county  in  this  state,  which  it  was  claimed  had  been 
received  by  the  defendant  during  his  incumbency  of  said 
office  as  treasiuvr  dr  fucio.  It  was  therein  held  that  the 
plaintiff,  in  order  to  recover,  must  have  proved  that  he 
possessed  the  full  legal  title  to  the  office,  had  fulfilled  all 
the  requirements  of  the  law  necessary  to  constitute  him 
on  officer  dc  jure.  That  case  clearly  presented  different 
questions  governed  by  diflfer(*nt  reasons  and  principles 
than  appear  in  an  action  like  the  case  at  bar  on  an  of- 
ficial bond. 

The  direct  question  to  which  our  attention  will  now 
be  given  is,  did  the  bond  in  suit,  by  reason  of  its  non- 
approval  within  the  time  prescribed  by  statute,  remain 
inoperative,  and  never  become  of  any  force  or  effect? 
If  80,  the  obligation  of  the  sureties  had  no  life,  did  not 
charge  them,  and  the  peremptory  instruction  to  the  jury 
was  correct.  We  will  here  again  call  to  notice  the  rule 
that,  when  these  parties  defendant  herein  signed  this 
bond  as  sureties,  they  did  it,  or  it  must  be  presumed  or 
considered  that  they  acted,  in  contemplation  of  all  the 
laws  then  existing  which  were  applicable  to  and  govern- 
ing transactions  of  the  nature  of  the  one  in  hand,  and 
with  knowledge  that  all  such  laws  and  rules  of  law 
entered  into  and  became  a  part  of  the  contract,  which, 
by  the  signing,  they  indorsed  as  their  agreement. 

Turning  now  to  some  of  the  regulations  prescribed  by 
the  statutory  law  in  regard  to  official  bonds,  and  to 
which  we  have  hereinbefore  called  attention,  in  what 
position  does  a  fair  and  reasonable  construction  and 
enforcement  of  them  place  these  defendants?  Section 
15  clearly  makes  it  the  duty  of  the  prospective  officer  to 
have  his  bond  approved  and  filed.     His  neglect  to  per- 


Vol.53]  SEPTEMBER  TERM,  1897.  101 


Holt  County  v.  Scott. 


form  these  duties  operates  his  forfeiture  of  the  right  to 
claim  or  hold  the  oflBce.  It  cannot,  by  any  process  of  true 
reasoning,  be  said  to  apply  to  the  bond,  and  render  it 
any  the  less  effective  or  operative,  if  it  ever  became  so. 
The  latter  was  not  its  intention,  and  is  not  of  its  import. 
It  was  not  intended  to  and  does  no  more  than  prescribe 
what  shall  be  done  by  the  prospective  officer,  and  assign 
the  results  of  a  neglect  on  his  part  to  do  what  is  required. 
The  other  sections  to  which  we  have  hereinbefore  re- 
ferred, in  relation  to  approval  of  the  bond,  are  of  the 
duties  of  certain  of  the  county  officers,  and  doubtless  of 
the  ones  to  whom  it  is  allotted  that  they  shall  approve 
such  bonds  as  the  one  in  suit;  also  of  the  officer  whose 
duty  it  was  to  file  and  record  it  after  its  approval;  it 
may  be  said  that  they  were  derelict  in  the  performance 
of  their  duties,  or  the  bond  would  not  be  in  its  present 
condition;  but  can  or  does  the  fact  that  they  were  neg- 
ligent, render  the  obligation  signed  by  the  sureties  of 
none  avail  where  it  has  been  delivered,  and  the  principal 
has  assumed  the  office,  the  proper  and  faithful  perform- 
ance of  the  duties  of  which  it  was  designed  to  secure? 
We  think  not.  These  provisions  relative  to  approval  of 
the  bond  were  not  for  the  benefit  of  the  sureties  of  bonds, 
but  for  the  convenience  and  better  security  of  the  public 
and  the  parties  who  may  be  directly  interested.  The 
sureties  had  signed  the  bond  and  delivered  it  to  the 
principal  therein  for  the  purpose  for  which  it  was  used, 
and  they  have  no  reasonable  or  tenable  ground  for  com- 
plaint in  that  some  matters  which  were  not  of  their 
concern,  or  not  to  be  exercised  in  their  behalf,  were 
neglected  and  not  observed.  Nor  do  we  think,  by  adopt- 
ing this  view,  we  do  not  administer  the  law  with  fairness 
and  with  as  nearly  equal  justice  to  all  as  may  be.  The 
sureties  executed  the  bond  and  gave  it  to  the  principal 
to  be  delivered  to  the  county,  by  which  act  he  was  to 
obtain  and  hold  possession  of  the  office,  and  receive  and 
enjoy  its  fees  and  emoluments.  The  principal  delivered 
the  bond,  neglecting  a  prescribed  duty, — ^that  of  procur- 
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iiig  it  to  be  approved.  He  took  possession  of  the  office 
and  received  and  enjoyed  its  fees  and  privileges,  and  it 
is  asserted  much  more.  Whether  the  last  is  true  or  not, 
we,  in  the  present  hearing,  have  no  concern,  and  need 
not  definitely  determine  or  discuss.  To  hold  that  the 
bond  became  of  effect  on  its  delivery  and  the  assumption 
of  the  office  by  its  principal  signer,  is  to  do  no  more  than 
enforce  the  contract,  to  require  of  the  sureties  what  they 
had  in  contemplation  when  they  executed  and  gave  the 
bond  to  their  principal,  and  by  so  holding  we  but  do 
justice  to  the  other  party  to  the  bond, — ^the  public, 
nominally  the  county.  It  certainly  seems  right  and 
consistent  with  fairness  to  adopt  the  course  which  will 
be  just  to  all  and  inflict  no  injustice  on  any. 

Our  conclusion  is  not  new  or  novel,  or  unsupported 
by  the  opinions  of  other  courts  and  of  text  writers. 
Provisions  ^vhich  require  the  approval  of  official  bonds 
are  for  the  benefit  of  the  obligee  who  alone  can  take 
advantage  of  a  failure  to  observe  them.  Such  failure 
is  never  ground  upon  which  the  obligor  or  his  sureties 
can  escape  liability  after  a  breach  of  the  conditions  of  a 
bond.*  (4  Am.  &  Eng.  Ency.  Law  [2d  ed.]  669;  Murfree, 
Official  Bonds  sec.  48;  Mechem,  Public  Officers  sec.  313.) 
'^Approval  being  thus  for  the  protection  of  the  public 
only,  it  is  well  settled  that  where,  by  virtue  of  the  bond, 
the  officer  has  been  inducted  to  the  office  his  sureties 
cannot  escape  liability  for  his  defaults  because  the  bond 
was  not  approved  by  the  proper  officer,  or  was  not  ap- 
proved at  all."  The  case  of  People  v.  John  22  Mich.  462, 
was  an  action  against  Johr  and  his  sureties  on  his  bond 
as  treasurer  of  a  county  in  Michigan  to  recover  damages 
for  alleged  breach  of  the  bond  in  not  accounting  for  and 
paying  over  moneys  received  for  sales  of  lands  for  taxes. 
The  law  required  the  execution  and  approval  of  the  bond 
as  conditions  precedent  to  the  officer's  right  to  make  the 
sales.  The  bond,  as  in  the  case  at  bar,  was  excluded 
from  the  consideration  of  the  jury  in  that  case  for  the 
reason  that  it  was  not  executed  and  approved  as  re- 
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quired  by  statute.  In  the  opinion  in  the  supreme  court 
on  error  it  was  said:  "It  is  doubtless  true  that,  without 
the  approval  of  the  prosecuting  attorney  and  the  other 
circuit  court  commissioner,  the  auditor  general  might 
have  refused  the  bond,  and  declined  to  allow  the  county 
treasurer  to  make  the  tax  sales,  and  it  may  be  admitted 
that,  as  between  the  auditor  general  and  the  people,  it 
was  his  duty  to  have  done  so,  and  to  have  appointed 
another  person  to  make  the  sales.  But  the  precise  ques- 
tion here  is  whether  the  county  treasurer,  who,  on  the 
faith  of  this  bond,  was  allowed  to  make  the  sale  and 
receive  the  money,  or  his  sureties,  can  now  be  heard  to 
make  the  objection  that  the  bond  executed  by  them  and 
accepted  and  received  by  the  auditor  general  as  and  for 
the  bond  required  by  the  statute,  and  on  the  faith  of 
which  he  has  allowed  the  treasurer  to  sell  the  lands 
and  receive  the  money,  was  not  approved  by  all  the 
officers  whose  approval  it  was  the  duty  of  the  treasurer 
to  have  obtained.  For  whose  benefit,  and  for  what  pur- 
pose, did  the  statute  require  the  approval  by  the  officers 
mentioned?  Certainly  not  for  the  benefit  or  protection 
of  the  county  treasurer  or  his  sureties,  but  solely  for 
the  security  and  protection  of  the  public,  that  the  state 
might  not  be  in  danger  of  losing  the  public  funds  by 
insufficient  sureties.  And,  after  the  county  treasurer 
and  his  sureties  have  had  all  the  benefits  they  could 
possibly  have  enjoyed  had  the  approval  been  obtained, 
it  is  not  for  his  sureties  even — much  less  for  him — ^to 
object  that  the  state  or  its  officers  should  have  exercised 
more  caution  in  ascertaining  their  sufficiency  as  sureties; 
for  this,  upon  final  analysis,  is  the  whole  force  of  the 
objection,  the  bond  itself,  in  all  its  provisions,  being  in 
strict  compliance  with  the  statute.  Such,  we  think,  must 
be  the  result  both  upon  logical  and  legal  principles.  It 
is  so  isvell  settled  as  long  ago  to  have  become  a  maxim  of 
law,  that  any  one  may  waive  the  benefit  of  a  provision  of 
a  law,  or  a  contract  introduced  for  his  own  benefit. 
♦  ♦  ♦  And  though,  as  between  the  people  of  the 
17 
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state  and  the  auditor  {ireneral,  the  latter  may  have  had 
no  right  to  waive  the  required  approval  of  the  sureties  in 
this  case,  yet,  when  the  people  in  their  corporate  capacity 
sue  upon  the  bond,  under  the  circumstances  of  this  ease, 
there  is  no  principle  of  justice  or  common  sense,  and  we 
are  aware  of  no  principle  of  law,  which  prohibits  them, 
so  far  as  the  defendants  are  concerned,  from  waiving  the 
approval,  or  which  can  give  the  defendants  the  right  to 
insist  upon  it  for  the  purpose  of  defeating  their  liability. 
*  *  *  We  think,  therefore,  the  bond  in  this  case,  as  be- 
tween the  people  and  the  defendants,  is  to  be  treated  in 
all  respects  as  a  statute  bond,  and  that  the  circuit  court 
erred  in  excluding  it  from  the  jury."  (See  also  Mc- 
Crackcn  v,  Todd,  1  Kan.  148;  Aifditor  r.  Woodruff,  2  Ark. 
79;  Marshall  r.  llamiltoiu  41  Miss.  229;  Hh^vens  r.  Treas- 
urers, 2  McCord  [S.  Car.]  G7;  People  v.  Edmirds,  9  C.^al. 
286;  Sproirl  r.  Lawrence,  33  Ala.  674;  Jones  v.  ^tate,  7 
Mo.  46;  Apihorp  v.  North,  14  Mass.  166;  State  v.  Fred- 
ericlcs,  8  la.  553;  Boone  County  v.  Jones,  54  la.  699;  Mm- 
docino  County  i\  Morris,  32  Cal.  145;  State  v.  Hampton,  14 
La.  Ann.  736;  Young  v.  State,  7  Gill  &  J.  [Md.]  253;  Dut- 
ton  V.  Kelsey,  2  Wend.  [N.  Y.]  615;  Skelingcr  v.  Yendes,  12 
Wend.  [N.  Y.]  306;  King  v,  Oibbs,  26  Wend.  [N.  Y.]  502.) 
Some  of  the  cases  cited  may  not  be  in  all  respects  en- 
tirely in  point,  but  such  as  are  not  support  the  doctrine. 
It  may  be  said,  if  we  give  full  force  to  the  decision  in 
State  V,  Lansing,  supra,  that  Barrett  Scott  did  not  possess 
a  full  indefeasible  title  to  the  office,  since  his  bond  had 
not  been  approved.  If  this  be  conceded,  he  was  a  de 
facto  officer,  demanded,  obtained,  and  held  the  office  by 
reason  of  his  election  thereto.  He  was  not  a  mere  in- 
truder, but  was  acting  under  color  of  right,  and  in  this 
action  his  sureties  are  estopped.  They  cannot  be  heard 
to  assert  that  he  was  no  officer.  In  Jones  v.  Scanland,  6 
Humph.  [Tenn.]  195, — an  action  upon  an  official  bond, — 
it  was  said:  "Although  the  election  of  a  person  as 
sheriff  was  void,  and  his  induction  into  office  illegal  by 
reason  of  his  having  then  been  a  defaulter  to  the  treas- 
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ury,  and  he  did  not  thereby  become  sheriflF  de  jnrCy  yet  he 
became  sheriff  de  faeto,  and  those  who  voluntarily  bound 
themselves  for  the  faithful  performance  of  his  duties,  as 
sureties,  cannot  absolve  themselves  from  their  obliga- 
tion by  insisting  that  he  was  no  sheriff."  In  the  case  of 
f^fate  t\  Rhoades,  6  Nev.  352,  it  was  announced :  "Where  a 
state  treasurer,  re-elected  in  1866,  accepted  a  new  com- 
mission, and  took  a  new  oath,  and  continued  to  discharge 
the  duties  of  the  office,  but  failed  to  file  a  new  oflftcial 
bond  within  the  time  prescribed  by  law,  held,  that  he 
was  an  officer  de  facto,  and  holding  as  of  the  new  term ; 
and  that  the  sureties  on  the  new  bond  afterwards  filed 
were  estopped  from  denying  that  he  was  holding  as  of 
the  new  term  de  jure.  *  ♦  *  A  person  discharging 
the  duties  of  a  public  office  under  color  of  right  is  an 
officer  de  facto  and  not  a  mere  intruder.  •  •  * 
Where  a  person  discharges  the  duties  of  an  office  as  an 
officer  de  facto  and  not  as  a  mere  intruder  he  and  his 
sureties  are  estopped  by  the  recitals  in  his  official  bond 
from  denying  that  he  is  entitled  to  the  office."  After 
quoting  at  length  from  a  number  of  authorities,  it  is 
said  in  the  opinion:  "These  authorities  are  squarely 
opposed  to  the  ground  taken  here  that  the  failure  to 
execute  the  bond  within  the  statutory  time  released  the 
sureties.  They  have  precluded  themselves  from  saying 
that  the  person  for  the  faithful  discharge  of  whose 
official  acts  they  became  sureties  was  not  of  right  en- 
titled to  perform  such  acts.  The  authorities  cited  on 
behalf  of  defendants  are  not  adverse  to  this  conclusion. 
It  will  be  found  upon  examination,  either  that  the  per- 
son for  whom  the  bond  was  given  was  a  mere  intruder, 
not  deemed  an  officer  de  facto,  and  consequently  not 
estopped  from  showing  that  he  was  not  an  officer  either 
in  fact  or  of  right,  or  where  the  bond  was  given  under 
circumstances  rendering  it  utterly  null,  but  still  free 
from  all  elements  estopping  the  parties  to  it  from  show- 
ing such  to  be  the  case.  Bonds  like  this  are  sustained 
upon  a  strong  current  of  authorities  holding  that  a  per- 
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son  being  an  oflacer  de  facto  is  not  permitted  to  show  or 
rely  upon  the  fact  that  he  was  not  an  officer  de  jure,  for 
the  purpose  of  attacking  or  setting  aside  anything  which 
he  may  have  done  in  his  official  capacity.  And  upon 
like  reason  his  sureties  are  also  estopped.  Where  there 
is  no  element  of  estoppel,  or  the  reason  for  the  rule  does 
not  exist,  of  course  it  should  not  be  applied.  The  ab- 
sence of  the  circumstances  constituting  an  estoppel  is 
the  distinguishing  feature  between  the  cases  cited  for 
the  defendants  and  those  sustaining  the  conclusion  at 
which  we  have  arrived."  (See  also  Green  v.  Wardwelly  17 
111.  278;  City  of  Chicago  v.  Gage,  95  111.  625;  Nunn  v,  Oood- 
lett,  10  Ark.  89;  Steveyis  v.  Treasurers,  2  McCord  [S.  Car.] 
67;  Boogie  County  v.  Jones,  54  la.  699;  Plymouth  v.  Painter, 
17  Conn.  585;  Pier  County  i\  Hannam,  3  Barn.  &  Aid. 
[Eng.]  266;  Buclnam  v,  Ruggles,  15  Mass.  180;  People 
i\  Collins,  7  Johns.  [N.  Y.]  549;  Monteithv.  Commonwealth, 
15  Grat  [Va.]  172;  State  v.  Bates,  36  Vt.  387;  Toum  of 
lAjndon  V,  Miller,  36  Vt.  329;  Marshall  v,  Hamilton,  41 
Miss.  229;  Norris  v.  State,  22  Ark.  524;  People  v.  Jenkins, 

17  Cal.  500;  People  v.  Slocum,  1  Ida.  62;  Ford  v,  Clougk 
8  Me.  334;  Reed  v.  Hedges,  16  W.  Va.  194.)  For  decis- 
ions of  this  court  in  which  the  doctrine  of  estoppel  is 
recognized  and  held  applicable  to  sureties  on  bonds  seo« 
Gudtner  v.  EirJcpatrick,  14  Neb.  347;   Adams  v.  Thompson^ 

18  Neb.  541;  Dimtcrman  v.  Storey,  40  Neb.  447;  Flunna- 
gan  v,  Cleveland,  44  Neb.  58. 

In  the  case  of  Cutler  v,  Roberts,  7  Neb.  4,  it  was  held: 
'*A  statutory  bond  must  conform  substantially  to  the 
requirements  of  the  statutes  in  respect  to  its  penalty, 
conditions,  form,  and  number  of  sureties.  The  statute^ 
in  such  case  enters  into  and  forms  a  part  of  the  con- 
tract, and  a  surety  may  insist,  as  a  defense  in  an  action 
on  such  a  bond,  signed  by  but  one  surety  where  two  are 
required,  that  he  is  not  liable  thereon,  the  bond  not 
being  perfect  on  its  face,  unless  he  waive  the  defect.'* 
The  facts  of  the  case  were,  in  substance,  as  follows:  A 
ju<lj;nient  in  an  action  on  a  promissory  note  was  rendered 
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against  one  John  Bouse.    In  an  effort  to  stay  an  execu- 
tion of  the  judgment,  the  debtor  procured  a  bond  to  be 
signed  by  one  surety  who,  when  he  signed  it,  told  Kouse 
that  the   law  required  two  sureties  on  such  a  bond. 
Bouse  promised  to  get  the  signature  of  another  surety 
on  the  bond  but  did  not  do  so.     He  sent  the  bond  to  the 
probate  judge  before  whom  the  judgment  had  been  ob- 
tained, who,  on  its  receipt,  did  not  approve  it,  but  marked 
it  filed  of  the  date  received.     An  execution  was  procured 
to  issue  for  the  enforcement  of  the  judgment  and  levied 
on  property  of  the  debtor,  and  in  an  action  to  restrain 
the  officer  from  selling  the  property,  the  doctrine,  a  state- 
ment of  which  we  have  quoted,  was  announced.     The  law 
in  force  then  in  regard  to  stay  bonds  was  as  follows: 
"On  all  judgments  for  the  recovery  of  money  only,  except 
those  rendered  in  any  court  on  appeal  or  writ  of  error 
thereto,  or  against  any  officer  or  person  or  corporation 
or  the  sureties  of  any  of  them,  for  money  received  in  a 
fiduciary  capacity,  or  for  the  breach  of  any  official  duty, 
there  may  be  stay  of  execution,  if  the  defendant  therein 
shall,  within  twenty  days  from  the  rendition  of  judg- 
ment, procure  two  or  more  sufficient  freehold  sureties 
to  enter  into  a  bond,  acknowledging  themselves  security 
for  the  defendant  for  the  payment  of  the  judgment,  in- 
terest, and  costs,"  etc.     The  court  stated  in  its  opinion 
written  by  Maxwell,  J. :  "The  law  in  such  a  case  enters 
into  and  forms  a  part  of  the  contract,  and  a  surety  may 
insist  as  a  defense,  in  an  action  on  a  bond  signed  by  but 
one  surety,  that  he  is  not  liable  thereon,  the  statute 
being  notice  to  all  parties  concerned  that  two  sureties 
were  required,  unless  the  surety  waived  the  condition 
prescribed  by  the  statute," — from  which  it  appears  that 
the  decision  was  in  part,  at  least,  based  on  the  ground 
that  the  provision  of  the  statute,  by  which  two  sureties 
were  required  to  make  the  instrument  a  statutory  bond, 
was  one  for  the  protection  and  benefit  of  a  surety  thereon 
and  with  which  he  could  demand  a  compliance.     The 
case  is  not  an  authority  which  can  govern  or  influence 
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in  a  determination  of  the  questions  in  the  case  at  bar, 
for  reasons:  First,  the  provision  herein  invoked  by  the 
sureties  relative  to  approval  of  bonds  is  not  designed  for 
the  security  or  benefit  of  a  surety  or  the  sureties,  as  was 
the  one  involved  in  that  case.  Second,  in  the  case  at 
bar  the  purposes  for  which  the  bond  was  executed  and 
delivered  were  accomplished;  hence  the  consideration 
passed.  In  that  case,  from  the  very  nature  of  the  ob- 
ject sought  to  be  attained  by  the  execution  and  delivery 
of  the  bond,  it  could  not  be  effected  by  the  bond  as  filed, 
nor  could  its  filing  produce  or  induce  such  conditions  as 
would  work  an  estopi>el  of  the  surety  to  plead  or  assert 
the  nonoperativeness  of  the  bond.  The  fact  that  the 
bond  junder  consideration  in  the  case  of  Cutler  v,  Roberts 
was  never  approved  was  not  noticed  further  than  to 
merely  state  it  in  the  opinion,  and  it  was  not  an  element 
of  the  basis  for  the  decision.  In  the  case  of  United  States 
V.  Maurice,  2  Brock  [U.  S.]  96, — an  action  on  an  official 
bond  decided  by  (Jhief  Justice  Marshall  as  circuit  judge, 
— which,  while  probably  not  strictly  in  point  in  the  ease 
at  bar,  is  quite  so,  and  supports  the  rules  herein  an- 
nounced, there  will  be  found  some  very  instructive  and 
wholesome  reading  on  the  subjects  herein  involved. 

There  is  another  branch  of  the  question  which  we 
think  deserves  notice.  It  may  be  urged  that,  as  there 
was  no  approval  of  the  bond  in  time,  there  was  no  ac- 
ceptance of  it  by  the  county,  hence  it  is  not  binding  on 
the  sureties.  This  is  not  tenable.  The  law  contemplates 
that  the  officer  will  have  the  bond  approved  and  after- 
ward filed  and  recorded.  If  he  secured  its  approval,  and 
did  not  file  it  or  deliver  it,  it  would  be  no  more  binding 
because  of  the  approval  than  it  would  without  it.  The 
approval  does  not  work  the  acceptance  of  the  bond.  It 
purports  to  evidence  an  investigation  by  the  proper  per- 
son or  i)ersons  into  the  reliability  and  responsibility  of 
the  signers  of  the  bond,  and  the  other  matters  as  to  which 
an  examination  usually  does,  and  always  should,  pre- 
c^e  the  approval;    and  if  the  bond  is  approved,  this 
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fact  also  shows  that  the  investigation  has  disclosed  every- 
thing to  be  satisfactory,  but  the  approval  does  not  con- 
stitute or  evidence  a  delivery  and  an  acceptance. 

There  is  another  argument  which  might  be  urged  as 
establishing  the  validity  and  potency  of  the  bond  in 
suit,  viz.,  that,  when  filed  in  time,  as  was  this  one,  a 
later  approval  relates  back  to  the  time  of  filing,  and  will 
be  considered  as  done  of  that  date.  This  is  on  the  ground 
that  where  there  are  several  acts  which  may  be  said  to 
be  concurrent,  required  to  be  done  to  make  or  complete 
a  matter  or  thing,  then  the  dominant  act  in  this  case, — 
the  delivei'y, — shall  be  preferred,  and  to  it  the  other 
acts  have  relation.  Supporting  this  doctrine  are  titatc  v. 
Tool,  4  O.  St.  553;  Drew  v.  Morrill,  62  N.  II.  23.  This 
point  was  not  discussed  by  counsel  and  as  to  whether 
it  should  prevail  or  not,  we  will  merely  indulge  in  a 
query;  but  if  there  ever  were  cases  in  which  the  doc- 
trine of  relation  should  be  invoked  and  apply,  it  is  proba- 
bly in  actions  of  the  nature  of  this. 

It  follows  from  the  conclusions  herein  stated  that  the 
sureties  were  not  entitled  to  the  peremptory  instruction. 
It  should  not  have  been  given.  The  judgment  must  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Irvine,  C,  dissenting. 

While  concurring  for  the  most  part  in  the  opinion  of 
the  court,  I  cannot  concur  in  the  conclusion  that  the 
bond  sued  on  became  operative,  and  desire,  as  briefly  as 
possible,  to  express  my  views  on  the  two  principal  points 
on  which  the  court  bases  that  conclusion.  I  understand 
the  court  to  hold,  in  the  first  place,  that  the  approval  of 
an  official  bond,  at  least  within  the  time  limited  by  law, 
is  not  essential  to  the  consummation  of  the  contract  be- 
tween the  obligors  and  the  public*;  and,  in  the  second 
place,  that  because  Scott  was  suffered  to  assume  the 
duties  and  receive  the  emoluments  of  the  office,  and  be- 
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came  a  de  facto  officer,  the  sureties  are  estopped  to  deny 
his  title  to  the  office. 

It  is  not,  in  my  opinion,  necessary  to  consider  whether, 
under  any  circmii stances,  an  official  bond  can  become 
operative  until  it  has  been  approved.  Many  cases,  it  is 
true,  proceed  upon  the  theory  adopted  in  the  opinion  of 
the  court,  that  provisions  for  approval  are  ^lely  for  the 
benefit  of  the  public,  and  may  be  waived,  and  that  there- 
fore the  sureties  cannot  set  up  a  want  of  approval  as  a 
defense.  On  the  other  hand  other  cases  hold  that  where 
an  approval  is  required,  it  is  the  act,  or  one  of  the 
acts,  designated  by  law  as  requisite  to  an  acceptance, 
and  that  in  the  absence  of  approval  there  has  been  no 
acceptance  and  therefore  no  technical  delivery.  {United 
States  V.  Le  Barorij  19  How.  [U.  S.]  73;  Bruise  v,  State^  11 
Gill  &  J.  [Md.]  382;  State  t\  Jarreit,  17  Md.  310;  Craicford 
V.  Meredith,  6  Ga.  552;  Commonwealth  v.  Yarborough,  2  S.  W. 
Eep.  [Ky.]  68;  Commontcealth  v.  Magoffin,  25  S.  W.  Rep. 
[Ky.]  599.)  It  may  be  added  that  every  utterance  of  this 
court  in  the  past,  and  several  have  been  very  direct  and 
emphatic,  favors  this  view.  {State  v.  Lynn,  31  Neb.  770; 
State  V.  Cosgrove,  34  Neb.  386;  MeMillan  v.  Richards,  45 
Neb.  786.)  However,  treating  that  as  an  open  question, 
or  as  one  which  should  be  resolved  in  favor  of  the 
county's  contention,  it  must  be  conceded  that  by  force 
of  our  statutes  the  approval  of  the  bond  within  the  time 
limited  is  essential  to  entitle  the  person  elected  or  ap- 
pointed to  enter  upon  the  office.  The  cases  last  cited 
certainly  are  authority  for  that  statement,  and  the  case 
of  State  V.  Lansing,  46  Neb.  514,  is  absolutely  conclusive 
of  the  question.  So  long  as  that  case  stands  without 
being  expressly  overruled  there  can  be  no  doubt  on  the 
subject.  The  opinion  of  the  court  recognizes  this  prin- 
ciple, and  thereby  admits  that  Scott  lost  all  title  to  the 
office  when  the  Thursday  after  the  first  Tuesday  in  Jan- 
uary passed  without  an  approval  of  the  bond.  Scott 
nevertheless  remained  for  ton  days  a  de  jure  officer,  hold- 
ing over  under  his  first  election  because  his  successor  had 
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not  qualified,  and  then  lost  even  that  title  through  his 
failure  to  requalify  under  the  tenure  so  acquired.  {State 
V.  CosgrovCy  supra.)  Thereafter  he  was  at  most  a  de  facto 
ojBScer.  It  follows  that  he  never  occupied  the  office  un- 
der his  election,  by  virtue  of  the  right  acquired  by  that 
election,  or  for  the  term  contemplated  by  that  election. 
Being  already  in  office  he  there  remained,  solely  because 
the  county  board  neglected  to  perform  its  duty  by  choos- 
ing his  successor,  and  subject  to  be  by  that  board  at  any 
minute  summarily  ousted.  The  bond  had  been  by  the 
sureties  executed  in  due  season,  and  had  by  Scott  been 
presented  to  the  county  authorities  in  due  season.  This 
is  an  important  and  perhaps  a  controlling  fact,  the  legal 
effect  of  which  the  opinion  of  the  court  entirely  ig- 
nores. The  bond  contained  no  recitals  except  that  Scott 
had  been  elected  for  the  term  mentioned,  and  its  condi- 
tion is  for  the  faithful  performance  of  the  duties  of  the 
office.  It  contemplates  that  he  should  hold  the  office 
under  the  election  recited,  and  for  the  term  fixed  by  law, 
that  he  should,  in  a  word,  hold  as  treasurer  de  jure,  as 
it  was  practicable  for  him  to  do  when  the  bond  was  made. 
It  was  not  conditioned  for  his  good  conduct  as  an  officer 
holding  over  his  former  term,  or  as  a  de  facto  officer  by 
sufferance  of  the  county  board.  (Winneshiek  County  v. 
Maynard,  44  la.  15.)  It  was  given  for  one  purpose,  and 
by  the  opinion  of  the  court  it  is  made  to  bind  the  sure- 
ties for  an  entirely  different  purpose.  The  condition  of 
the  bond,  when  read  in  the  light  of  the  facts  existing 
when  it  was  executed,  and  of  the  law,  was  that  Scott 
should  faithfully  discharge  the  duties  of  his  office  as  the 
county  treasurer  of  Holt  county  elected  for  the  term  of 
two  years  beginning  the  Thursday  after  the  first  Tuesday 
in  January,  1892.  The  court  holds  the  sureties  liable 
upon  a  bond  conditioned  for  the  faithful  discharge  of 
the  duties  of  county  treasurer,  provided  the  county  board 
should  wrongfully  suffer  him  to  remain  in  office,  or  if 
by  hook  or  crook  he  could  manage  to  remain  there.  It 
will  not  do  to  say  that  the  end  in  view  was  his  acting 
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as  county  treasurer,  and  that  it  made  no  difference  by 
what  right  or  in  what  absence  of  right  he  so  acted.  The 
sureties  are  entitled  to  have  their  contract  construed  as 
it  is  and  not  as  the  court  may  think  they  would,  under 
other  circumstfinces,  have  been  willing  to  make  it.  More- 
over it  by  no  means  follows,  because  a  man  is  willing  to 
become  surety  for  the  acts  of  a  de  jure  officer,  that  he  is 
willing  to  stand  responsible  for  the  acts  of  one  who  in- 
trudes himself  into  an  office  and  may  at  any  moment  be 
unceremoniously  evicted, — one  charged  with  all  the  bur- 
dens of  a  de  jure  officer,  but  entitled  to  none  of  his  rights. 
I  think  the  bond  is  void,  not  directly  for  the  reason  that 
it  was  not  approved  in  time,  but  because  for  that  reason 
Hcott  lost  all  title  to  the  office,  and  the  event  never  oc- 
curred whereby,  according  to  the  terms  of  the  contract 
and  the  contemplation  of  the  parties,  it  was  to  be  ren- 
dered operative. 

Passing  now  to  the  other  point  referred  to,  the  sup- 
posed estoppel  of  the  sureties,  I  cannot  see  upon  what 
fact  that  estoppel  can  be  predicated.  If  the  bond  had 
recited  facts  inconsistent  with  the  averment  of  Scott's 
forfeiture  of  the  office,  then  an  estoppel  would  arise  by 
deed.  If  there  were  any  covenant  on  the  subject  a  lia- 
bility might  arise  thereon.  If  the  sureties,  after  Scott 
lost  his  right  to  office,  had  done  any  act  furthering  his 
claim  or  inducing  the  county  to  admit  him  into  or  retain 
him  in  office,  an  estoppel  might  arise  en  pais.  But  there 
was,  as  already  said,  no  recital  in  the  bond  except  of 
Scott's  election,  and  the  sureties  are  not  seeking  to  con- 
trovert that  fact.  There  was  no  covenant  binding  them 
for  anything  but  a  lawful  holding.  No  fact  had  occurred 
when  they  signed  the  bond  or  when  it  was  presented  to 
the  county,  whereby  Scott's  right  had  been  defeated  or 
impaired.  After  the  act  of  forfeiture  they  did  no  act 
recognizing  his  continued  right  or  inducing  the  county 
to  recognize  it.  I  can  understand  that  the  defendants 
would  be  estopped  to  assert  any  fact  contrary  to  recitals 
or  covenants  contained  in  the  bond,  and  I  can  understand 
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that  they  might  be  estopped,  even  in  the  absence  of  ex- 
press recitals,  to  assert  any  defect  in  Scott's  title  exist- 
ing at  the  time  the  bond  was  signed  or  presented.     So 
if  the  bond  had  been  presented  after  the  time  limited  by 
law  for  Scott's  qualification  it  may  be  that  the  sureties 
could  not  thereafter  allege  the  forfeiture  of  right  as  a 
defense,  at  least  if  the  facts  creating  the  forfeiture  were 
known  to  them,  or  if  Scott  had  been  permitted  to  enter 
upon  the  oflfice  in  reliance  upon  the  waiver  of  the  irregu- 
larity by  the  defendants.     But  to"  create  an  estoppel  by 
deed  thex'e  must  be  some  recital  or  covenant  contrary  to 
the  fact  which  it  is  sought  to  establish  by  proof;  and  to 
create  an  estoppel  en  pais  there  must  have  been  some 
act  or  omission  of  duty,  in  reliance  whereon  the  other 
party  has  altered  his  position  to  his  disadvantage,  so 
that  it  would  be  inequitable  to  permit  the  fact  to  be 
shown.     In  this  case  there  is  not  the  semblance  of  any 
one  of  these  essential  elements.     The  court,  on  the  other 
hand,  seems  to  raise  the  estoppel  from  the  fact  that 
after  the  defendants  had  in  good  faith  presented  the  bond 
for  a  timely  approval,  the  county  board  neglected  its 
duty  and  permitted  Scott  to  wrongfully  hold  office;   to 
raise  it  from  facts  occurring  after  the  sureties  had  done 
all  their  part  in  making  the  contract,  and  facts  in  which 
they  had  no  part  and  over  which  they  had  no  control. 
The  judgment  of  the  court,  it  seems  to  me,  substitutes  for 
the  contract  of  the  parties  one  made  for  them  without 
their  consent  or  authority  by  other  persons.     It  holds 
them  liable,  not  for  the  misconduct  of  Scott  as  an  elected 
treasurer,  but  for  his  misconduct  as  an  intruder,  and  in 
eflfeet  adds  to  that  liability  a  responsibility  for  the  neg- 
ligence of  the  county  board.     Finally,  it  estops  them  by 
recitals  and  covenants  they  did  not  make,  and  by  facts 
not  only  unknown  to  them  but  nonexistent  at  the  time 
of  the  contract  and  created  by  the  adverse  party  and  not 
by  them. 

Ryan  an<^  TIagan,  CC,  concur  in  the  foregoing  dis- 
senting opinion. 
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^^.-^\     Commercial  Investment  Company  v.  John  M.  Peck 

ET  AL. 
Piled  Decembeb  22, 1897.    No.  7517. 

Payment  of  Mortgage  Debt  to  Clerk  of  Court:  Fobeclositbe.  After 
the  commencement  of  an  action  to  foreclose  a  real  estate  mortgage 
for  the  entire  debt,  but  before  judgment,  the  mortgagors,  in  vaca- 
tion, without  an  order  of  court  or  plea,  deposited  with  the  clerk  of 
the  court  the  full  amount  of  the  mortgage  debt  and  all  costs.  The 
clerk  embezzled  the  money  and  absconded.  Held,  That  the  clerk 
did  net  receive  the  money  by  virtue  of  his  office,  but  in  his  indi- 
vidual capacity  as  the  mere  agent  of  the  mortgagor,  and  that  such 
dei>osit  of  the  money  did  not  extinguish  the  mortgage.  Irvine 
and  Raoan,  CC,  dissenting. 

Error  from  the  district  court  of  Dawes  county.  Tried 
below  before  Bartow,  J.    Reversed.  • 

W.  W.  Wood  and  Stewart  &  Mungefy  for  plaintiff  in 
error. 

G.  H.  Bane  and  D.  B.  Jenckes^  contra. 

NORVAL,  J. 

The  action  was  to  foreclose  a  real  estate  mortgage  for 
the  entire  amount  of  the  debt.  The  mortgagors,  after 
the  service  of  a  summons  upon  them,  in  vacation,  and 
without  the  knowledge  and  consent  of  the  mortgagee 
or  its  attorney,  paid  to  the  clerk  of  the  district  court  the 
full  amount  due  on  the  mortgage,  and  all  costs.  No 
entry  of  such  payment  was  entered  by  the  clerk  upon 
the  books  of  his  office,  nor  did  he  pay  the  money  to  the 
plaintiff  or  its  attorney,  but  embezzled  the  same  and 
absconded.  Subsequently  a  decree  of  foreclosure  was 
entered,  the  defendants  being  in  default  of  an  answer, 
an  order  of  sale  was  issued,  and  the  mortgaged  premises 
were  sold  thereunder.  Neither  the  plaintiff  nor  its  at- 
torney was  apprised  of  the  deposit  with  the  clerk  until 
after  the  sale,  when,  for  the  first  time,  the  defendants 
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ascertained  that  the  clerk  had  embezzled  the  money,  and 
that  a  decree  of  foreclosure  had  been  entered  in  the 
cause.  At  a  term  subsequent  to  the  rendition  of  the 
decree,  the  court,  on  application  of  the  defendants, 
vacated  the  decree  and  set  aside  the  sale,  which  order  is 
here  for  review. 

We  are  unable  to  assent  to  the  proposition  that  the 
clerk,  by  virtue  of  his  office,  was  authorized  to  receive 
the  money  in  this  case,  and  that  the  payment  thereof 
constituted  a  payment  "into  court"  and  extinguished  the 
moi:tgage  debt.     The  legislature  of  this  state  has  pro- 
vided (Code  of  Civil  Procedure,  sec.  889):  "The  clerk  of 
each  of  the  courts  shall  exercise  the  powers  and  perform 
the  duties  conferred  and  imposed  upon  him  by  other 
provisions  of  this  code,  by  other  statutes,  and  by  the 
common  law.     In  the  performance  of  his  duties  he  shall 
be  under  the  direction  of  his  court."    The  clerk  of  the 
district  court  of  Dawes  county  did  not  receive  the  money 
under  and  by  virtue  of  any  order  of  the  court  below  re- 
quiring the  payment  to  be  made,  for  the  very  obvious 
reason  no  such  order  was  ever  entered,     iloreover,  the 
money  was  not  received  by  the  clerk  during  term  time, 
or  under  such  circumstances  as  to  admit  of  an  inference 
that  the  payment  was  made  under  the  court's  direc- 
tion;  but  the  clerk  received  the  money  in  vacation  and 
without  the  sanction  of  the  court,  either  expressed  or 
implied.      At  common   law,   payment  to   the   clerk   in 
vacation  during  the  pendency  of  an  action,  before  judg- 
ment and  without  an  order  of  court,  of  the  amount  due 
plaintiff,  was  not  authorized,  and  no  statutory  enact- 
ment in  this  state  can  be  found  which  empowers  a  clerk 
of  the  district  court  to  receive  money  under  the  circum- 
stances disclosed  by  this  record.     The  law  did  not  con- 
stitute the  clerk  the  agent  of  this  plaintiff  to  receive  the 
amount  of  its  mortgage.     After  judgment,  a  clerk  of 
court  may  receive  payment,  even  in  the  absence  of  any 
express  statute  upon  the  subject.     {McDonald  v,  Atkins, 
13  Neb.  568;  il/oot'c  v.  Boycr,  52  Neb.  446.)    The  authority 
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of  a  clerk  of  a  court  to  receive  payment  of  a  judgment  in 
his  office  existed  at  common  law,  and  has  been  recognized 
by  long  usage.  The  official  power  of  the  clerk  is  cir- 
cumscribed by  the  extent  of  his  duties,  and  he  ceases 
to  act  by  virtue  of  his  office  whenever  he  steps  beyond 
the  boundary  of  his  power.  It  was  no  part  of  the  official 
duty  of  the  clerk  to  receive  the  money  from  these  mort- 
gagors. He  did  not  act  officially,  but  in  his  individual 
capacity  as  the  mere  agent  of  those  who  entrusted  him 
with  the  money.  {Diirant  v.  Gabby,  2  Met.  [Ky.]  91; 
BaJccr  v.  nunt,  1  Wend.  [N.  Y.]  103;  Currie  v.  Thomas,  8 
Porter  [Ala.]  293;  Winclom  v.  Coates,  8  Ala.  285;  Ball  v. 
Bank  of  State,  8  Ala.  590;  Governor  v.  Read,  38  Ala.  253; 
Alexandria  r.  Saloy,  14  La.  Ann.  326;  Hammer  v.  Kaufnuin, 
39  111.  87.) 

In  Mayzk  v,  ArEiren,  2  Bailey  [S.  Car.]  28,  it  was  de- 
cided that  where  money  is  paid  to  a  clerk  of  the  court  he 
receives  it  as  the  private  agent  of  the  party  making  the 
payment,  unless  accompanied  by  a  plea  of  tender,  or  the 
deposit  has  been  made  in  pursuance  of  an  order  of  court 
to  do  so. 

In  Keith  t\  Smith,  1  Swan  [Tenn.]  92,  it  was  ruled  that 
money  paid  into  court  is  unavailing  as  a  tender  if  not 
made  upon  an  order  of  court  authorizing  it  to  be  done. 

In  Hammer  v,  Kaufman,  39  111.  87,  it  was  held  that  a 
clerk  of  court  is  not,  by  virtue  of  his  office,  authorized 
to  receive  money  as  a  deposit  except  by  order  of  the 
court;  that  money  paid  to  him  without  such  order  may 
be  withdrawn  by  the  depositor  at  any  time  before  the 
other  party  has  manifested  a  willingness  to  accept  it, 
or  the  court  has  recognized  it  as  a  fund  at  its  disposal, 
and  that  in  case  the  money  is  lost  by  the  clerk  the  one 
making  the  deposit  must  sustain  the  loss,  instead  of  the 
person  for  whose  benefit  the  money  was  received. 

In  Levan  v.  Sternfeld,  55  N.  J.  Law  41,  it  was  decided 
that  payment  of  money  to  a  clerk  of  (^ourt  after  the  com- 
mencement of  an  action  and  before  judgment,  without  a 
rule,  may  be  disregarded  by  the  party  for  whom  the  same 
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was  deposited.  Beed^  J.,  in  the  course  of  his  opinion, 
says:  "Now,  the  money  paid  into  court  in  this  case,  so 
far  as  the  record  shows,  was  not  paid  in  under  any  rule. 
The  clerk  has  no  authority  to  receive  money  without  a 
rule  of  court.  (1  Sellon,  Practice  sec.  18,  p.  277;  Baker 
V.  Hunt,  1  Wend.  [N.  Y.]  103.)  The  doctrine  is  obviously 
sound,  therefore,  which  is  said  by  Campbell  in  a  note  to 
Rucker  v.  PalsgravCy  1  Campbell  [Eng.]  557,  to  have  been 
laid  down  by  Lord  EUenborough,  that  if,  after  action 
brought,  the  moneys  sought  to  be  recovered  are  paid 
without  a  rule  of  court,  the  plaintiff  must  have  a  ver- 
dict." 

Cunis  V.  Thomas,  8  Porter  [Ala.]  293,  was  a  suit  upon  a 
promissory  note  where  the  defendant  pleaded  that  a 
prior  suit  had  been  brought  on  the  same  note,  and  that 
he  had  paid  the  full  amount  due  thereon  to  the  clerk  of 
the  court.  It  was  held  that  payment  to  the  clerk  did  nol 
prejudice  the  plaintiff.  The  court  in  disposing  of  the 
question  observed:  "There  are  several  stages  in  the  pro 
ceedings  of  a  case,  in  which  the  clerk  of  a  court  is  by  law 
authorized  to  be  the  holder  of  the  moneys  which  may  be 
paid  into  court.  Thus,  on  plea  pleaded,  when  the  causc^ 
of  action  is  admitted  to  a  partial  extent,  and  denied  as 
to  the  residue.  So  in  the  case  of  a  tender.  So,  also, 
when  money  is  paid  into  court  in  satisfaction  of  a  jud^ijs; 
ment.  In  all  these  cases,  however,  the  money  is  pre 
sumed  to  be  brought  before  the  court,  and  as  it  can  hav  » 
no  custody  of  money,  it  of  necessity  remains  with  th» 
clerk,  as  the  fiduciary  of  the  court.  But  independent  of 
statutory  enactments  no  case  is  remembered  in  which 
money  can  be  lawfully  paid  to  the  clerk  in  vacation,  or 
in  any  other  manner  than  as  the  officer  of  the  court  in 
"term  time,  and  the  receipt  of  which  is  always  shown  bv 
some  record  of  the  court,  or  som<*  proceeding  yet  on 
paper,  but  progressing  to  a  record.  To  permit  this  oflfi 
cer  to  receive  demands  wliicli  liav(»  not  been  reduced  to 
judgment  would  bring  about  conse(iuences  of  a  mo:-! 
mischievous  tendency,  unless  received  at  a  time  whn  !  c^' 
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is  presumed  to  be  under  the  immediate  control  of  the 
court, — ^that  is,  in  term  time, — and  then  only  in  those 
cases  where  the  performance  becomes  a  duty  imposed  by 
the  peculiar  organization  of  the  court." 

After  diligent  search  we  have  been  unable  to  find  a 
single  authority  which  sustains  the  proposition  that  the 
deposit  of  the  money  with  the  clerk  under  the  admitted 
facts  disclosed  by  this  record  extinguished  the  indebted- 
ness, or  that  plaintiff  must  look  to  the  clerk  for  its 
money. 

Section  856  of  the  Code  of  CJivil  Procedure  declares 
that  "whenever  a  petition  shall  be  filed  for  the  satisfac- 
tion or  foreclosure  of  any  mortgage,  upon  which  there 
shall  be  due  any  interest  or  any  portion  or  installment 
of  the  principal,  and  there  shall  be  other  portions  or 
installments  to  become  due  subsequently,  the  petition 
shall  be  dismissed  upon  the  defendant  bringing  into 
court,  at  any  time  before  the  decree  of  sale,  the  principal 
and  interest  due  with  costs."  This  section  is  not  applica- 
ble here  for  more  reasons  than  one.  •  In  the  first  place, 
the  mortgage  sought  to  be  foreclosed  herein  is  not  em- 
braced within  the  provisions  of  the  law,  since. the  whole 
indebtedness  was  past  due,  and  no  portion  or  installment 
could  mature  subsequent  to  the  bringing  of  the  suit. 
Again,  the  money  was  not  paid  "into  court,"  but  was 
deposited  with  the  clerk,  in  vacation,  without  any  rule 
or  order  of  court  permitting  it  to  be  done,  and  payment 
was  not  accompanied  by  an  answer  pleading  the  same. 
Under  the  authorities  already  alluded  to,  such  order  or 
plea  was  necessary  to  make  the  payment  available.  The 
clerk  in  receiving  the  deposit  was  the  private  agent  of 
the  mortgagors,  and  the  loss  must  fall  upon  them.  It 
follows  that  the  court  below  erred  in  treating  the  mort- 
f;age  debt  as  paid,  and  in  vacating  the  decree  of  fore- 
closure and  setting  aside  the  sale.  Decree  reversed  and 
r.ction  dismissed. 

Reversed  and  dismissed. 
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Haktford  Fire  Insurance  Company  v.  Anna  F.  Corey  If: 

ET  Ali. 

Fn.ED  Decembeb  22, 1897.    No.  7650. 

,  1.  Continuance.  The  overruling  of  an  application  for  continuance  of  a 
cause,  based  on  the  absence  of  a  witness,  is  without  prejudice 
when  the  person  whose  presence  was  desired  was  in  court  during 
the  trial,  placed  on  the  witness  stand,  and  was  examined  by  the 
parties. 

2.  •; :  APFroAviTs:  Review.    Affidavits  used  in  the  court  below  on 

the  hearing  of  a  motion  for  continuance  are  not  available  on  re- 
view, unless  embodied  in  a  bill  of  exceptions. 

3' :  Pleading:  Laches.    A  defendant  who,  by  leave  of  court,  has 

been  permitted  to  answer  after  the  time  fixed  therefor  by  statute, 
Is  in  no  position  to  object  to  the  case  being  placed  on  trial  on  the 
ground  that  the  plaintiff  has  not  replied,  no  order  in  reference  to  a 
reply  having  been  made  by  the  court. 

4.  Leave  to  File  Pleadings:  Laches.    The  granting  of  permission  to  file 

a  reply  out  of  time,  or  during  the  trial,  rests  largely  in  the  legal 
discretion  of  the  trial  court. 

5.  Costs:  Motion  to  Retax:  Review.  A  motion  to  retax  costs  is  essen- 

tial to  obtain  a  review  of  a  mistake,  neglect,  or  omission  of  the 
clerk  of  the  trial  court  in  the  taxation  of  cobts,  but  such  motion  is 
unnecessary  where  the  court  has  determined  that  a  party  is  liable 
for  certain  costs  and  rendered  judgment  against  him  therefor. 
Burton  v.  State,  34  Neb.,  125,  followed. 

6. :  Attorney's  Fi':es:  Insurance:  Pleading.  Where  an  attor- 
ney's fee  is  sought  to  be  recovered  in  an  action  upon  an  insurance 
policy  issued  under  the  valued  policy  act  of  1889,  the  same  should 
be  demanded  in  the  petition,  and  the  matter  presented  to  the  trial 
court.    Oernian  Ins.  Co.  t?.  Eddy,  37  Neb.,  461,  followed. 

7. :  :  : .  In  case  an  attorney's  fee  is  not  spe- 
cifically prayed  for  in  the  petition,  but  the  same  is  demanded  in 
writing  by  plaintiff  at  the  time  of  the  rendition  of  the. judgment, 
such  act  will  be  treated  as  an  amendment  of  the  prayer  of  the  peti- 
tion. 

Error  from  the   district  court  of   Greeley   county. 
Tried  below  before  Thompson,  J.  .  Affirmed. 

Fyke,  Yates  &  Fyke  and  2\  P.  Ltanigan,  for  plaintiff  in 
error. 

18 
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M,  B.  Gearofiy  J.  R.  Hanna,  and  T,  J.  DoylCy  contra. 

NORVAL,  J. 

Action  by  Anna  F.  Corey  and  Dora  Corey  upon  a  fire 
insurance  policy.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  the  plaintiff.  The  defendant 
prosecutes  error. 

Immediately  preceding  the  trial  the  defendant  below 
applied  for  a  continuance  in  order  to  procure  the  attend- 
ance of  one  Ethel  Corbett  as  a  witness,  which  application 
was  denied.  Complaint  is  now  made  of  this  ruling.  The 
record  discloses  that  the  person  above  named  was  pres- 
ent at  the  trial,  was  placed  upon  the  witness  stand,  and 
examined  by  plaintiff  below  and  cross-examined  by  de- 
fendant. The  court  also  informed  counsel  for  the  com- 
pany that  they  might  make  Miss  Corbett  a  witness  for 
the  defense,  and  when  she  Avas  excused  from  the  stand 
the  court  asked:  "Do  any  of  the  parties  want  this  witness 
any  further  during  the  trial?"  To  this  inquiry  counsel 
for  plaintiffs  and  defendants,  respectively,  replied  in  the 
negative.  It  is  obvious  that  there  was  no  error  com- 
mited  in  refusing  to  postpone  the  trial  to  procure  the 
attendance  of  Miss  Corbett. 

After  the  impaneling  of  the  jury  the  defendant  a  sec- 
ond time  sought  a  continuance  of  the  cause  until  the 
next  term  of  court  because  of  the  absence  of  George 
Brewer,  which  motion  was  denied.  This  decision  cannot 
be  reviewed,  for  the  reason  the  affidavit  filed  in  support 
of  the  motion  has  not  been  embodied  in  the  bill  of  ex- 
ceptions. It  is  an  inflexible  rule  that  affidavits  used  in 
the  trial  court  are  not  available  in  this  court,  unless  pre- 
served by  means  of  a  bill  of  exceptions.  {Ray  v.  Mason^ 
()  Neb.  101;  V^-allccr  v.  LnUz,  14  Neb.  274;  Tessier  v.  Crow- 
ley,  16  Neb.  372;  Graves  v.  ScoviUe,  17  Neb.  593;  Burke  v. 
Pepper,  29  Neb.  320;  Strunk  v.  State,  31  Neb.  119;  Korth 
V.  State,  46  Neb.  631;  Minick  i\  Minick,  49  Neb.  89.) 

On  the  answer  day,  which  was  March  4,  1895,  the  de- 
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fendant  filed  a  general  demurrer  to  the  petition,  which 
was  overruled  on  the  third  day  thereafter,  and  on  appli- 
cation of  the  defendant  it  was  given  until  the  morning 
of  March  8  to  answer.  On  request  for  further  time  to 
plead,  it  was  ordered  that  answer  be  filed  by  the  coming 
in  of  the  court  on  the  morning  of  March  9,  at  which  time 
a  general  denial  to  the  averments  of  the  petition  was 
filed.  Two  days  later,  the  day  on  which  the  trial  began, 
an  amended  answer  was  filed,  by  leave  of  court,  which 
pleaded  affirmative  matters  as  a  defense.  It  is  insisted 
that  the  defendant  was  forced  to  trial  before  the  statu- 
tory time  for  making  up  the  issue  had  elapsed.  The 
argument  is  based  upon  the  false  assumption  that  the 
statute  relating  to  the  period  in  which  a  reply  shall  be 
filed  in  a  cause  is  applicable  to  the  facts  disclosed  by  this 
record.  A  demurrer  wholly  frivolous  and  intended  for 
the  evident  purpose  of  delay  was  filed  on  the  day 
which  the  statute  designated  for  answering.  Subse- 
quent to  the  overruling  of  this  demurrer,  a  general  denial 
was  filed,  which  formed  the  issues  of  fact  to  be  tried,  and 
no  reply  was  necessary.  That  the  court  in  its  discretion 
subsequently  allowed  an  amended  answer  to  be  filed 
raising  other  and  different  issues,  did  not  give  the  de- 
fendant the  right  to  object  to  the  case  being  placed  on 
trial  at  the  time  it  was  heard  because  the  plaintiffs  had 
not  replied,  since  no  order  in  reference  to  a  reply  had 
been  made  by  the  trial  court.  Plaintiffs  did  not  ask  that 
time  be  fixed  in  which  they  should  plead,  and  defendant 
was  in  no  position  to  insist  that  time  should  be  given 
them  for  that  purpose. 

^  Complaint  is  made  because  the  court  allowed  a  reply 
traversing  the  averments  of  the  amended  answer  to  be 
filed  after  the  selection  of  the  jury.  The  granting  of  per- 
mission to  reply  out  of  time,  or  during  the  trial,  rests 
largely  in  the  legal  discretion  of  the  trial  court.  {Storz 
V,  Fmklesteiny  48  Neb.  27,  and  cases  cited.)  No  abuse  of 
discretion  in  the  ruling  just  indicated  is  perceptible.  No 
continuance  was  asked,  or  suggested,  by  the  defendant 
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on  the  ground  that  -it  had  been  taken  by  surprise  by 
reason  of  the  filing  of  the  reply. 

At  the  rendition  of  the  judgment,  on  written  motion 
of  plaintiff,  an  attorney's  fee  of  $200  was  allowed  th:»m 
by  the  court  and  taxed  as  part  of  the  costs,  which  a(*tion 
is  assailed  on  the  ground  that  an  attorney's  fee  was  not 
specially  asked  in  the  petition,  the  prayer  being  merely 
for  a  judgment  in  a  sum  certain  as  damages,  and  for 
costs.  It  is  true  no  motion  to  retax  the  costs  w^as  made 
in  the  trial  court,  but  that  does  not  foreclose  a  review  of 
the  decision  of  the  court  under  consideration.  It  has 
been  frequently  asserted  that  a  motion  to  retax  costs 
in  a  trial  court  and  a  ruling  thereon  are  essential  to 
review  the  taxation  of  costs.  This  rule,  however,  cannot 
be  invoked  in  this  case,  for  the  obvious  reason  that  a 
retaxation  of  the  costs  is  not  sought  on  account  of  any 
mistake,  neglect,  or  omission  of  the  clerk  of  the  district 
court,  but  the  action  of  the  court  itself  is  assailed  in 
allowing  an  attorney's  fee.  As  was  said  by  Post,  J.,  in 
the  opinion  in  Burton  v.  StatCy  34  Neb.  127,  where  the 
identical  question  was  involved  and  decided:  'HJrdi- 
narily  the  taxing  of  costs  is  a  clerical  act  performed  by 
the  clerk  and  the  presumption  is  that  the  action  of  thi» 
clerk  has  not  been  called  to  the  attention  of  the  court; 
hence  this  court  will  not,  as  a  rule,  review  an  order  tax- 
ing costs  until  a  motion  to  retax  has  been  made  and  the 
trial  court  given  an  opportunity  to  correct  the  eiTors, 
if  any  have  been  made.  In  this  case  the  court  has  con- 
sidered the  question  of  the  liability  of  plaintiff  in  error 
and  deliberately  determined  that  he  is  liable  for  costs  of 
prosecution.  Here  the  reason  of  the  rule  is  wanting.  Jt 
would  be  an  idle  and  useless  form  to  ask  the  court  to 
correct  on  the  theory  of  a  mistake  or  inadvertence  of  the 
clerk  that  which  the  record  shows  to  have  been  a  delib- 
erate act  of  the  court."  In  actions  like  the  present  one 
the  statute  makes  it  the  duty  of  the  court,  and  not  the 
clerk,  to  determine  the  amount  of  attorney's  fees  which 
shall  be  paid  by  the  insurer  to  the  insured.     The  clerk 
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is  the  mere  arm  of  the  court,  and  could  not  of  his  own 
accord  allow  an  attorney's  fee  in  the  case.  It  requires 
judicial  action.  The  court  below  has  spoken.  It 
awarded  an  attorney's  fee  to  plaintiffs,  and  determined 
the  amount  thereof,  and  to  review  its  decision  upon  the 
question  no  motion  to  retax  was  necessary.  This  view 
is  contrary  to  Inmirancc  Go.  of  North  America  t?.  Bachler^  44 
Neb.  549;  but  the  discussion  in  the  opinion  in  that  case 
upon  the  question  was  not  necessary  to  a  decision,  be- 
cause the  order  of  the  court  allowing  an  attorney's  fee 
was  not  assigned  as  error  in  the  petition  in  error,  which 
omission  alone  was  sufficient  reason  for  the  refusal  of 
this  court  to  review  the  ruling  of  the  trial  court  upon  the 
subject  of  attorney's  fees. 

The  policy  declared  on  insured  plaintiffs  below  against 
loss  or  damage  by  fire  in  the  sum  of  $2,000  upon  their 
two-story  frame  hotel  building  situate  in  the  town  of 
Greeley.  The  insured  building  having  been  wholly  de- 
stroyed by  fire,  without  the  criminal  fault  of  the  insured, 
plaintiffs,  under  the  valued  policy  law,  were  entitled  to 
recover  the  amount  of  insurance  named  in  the  policy, 
and  in  addition  thereto  a  reasonable  sum,  to  be  fixed  by 
the  court,  as  an  attorney's  fee.  (Compiled  Statutes,  ch. 
43,  sees.  43,  45;  Gennan  Ins.  Co.  v.  Eddy,  37  Neb.  461; 
German  Ins.  Co.  v.  Gusthiy  40  Neb.  828.)  In  the  first  of 
those  cases  it  was  said  that  attorney's  fees  in  an  action 
on  a  policy  issued  under  the  valued  policy  act  of  1889, 
must  be  demanded  in  the  petition,  and  the  question  of 
allowance  of  such  fees  be  presented  to  the  trial  court  and 
a  ruling  obtained  thereon  in  order  to  present  the  ques- 
tion in  the  appellate  court.  That  case  having  been  un- 
challenged for  so  long  a  time,  should  be  adhered  to.  It 
is  not  in  conflict  with  Insurance  Co  of  North  America  v. 
Bachler,  44  Neb.  549,  but  harmonizes  therewith,  as  an 
examination  of  the  transcript  of  the  Bachler  case  reveals 
that  the  petition  therein  specially  prayed  for  the  allow- 
ance of  an  attorney's  fee.  In  Hanover  Fire  Ins.  Co.  v. 
GustiUy  40  Neb.  828,  the  question  whether  the  petition  on 
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a  valued  policy  must  ask  for  an  attorney's  fee  was  not 
presented,  considered,  or  decided.     In  the  case  at  bar  the 
petition  on  the  face  disclosed  that  the  suit  was  upon  an 
insurance  poli(ry  covering  real  estate,  and  it  is  in  said 
pleadings  averred  that  a  complete  loss  of  the  property 
has  been  sustained  without  the  criminal  fault  of  the  in- 
sured.    These  averments  being  sustained  by  the  proofs 
adduced  on  the  trial,  upon  a  recovery  by  plaintiffs,  the 
law  authorized  the  court  to  award  them  a  reasonable 
sum  as  an  attorney's  fee  to  be  taxed  as  costs.     The  court 
below  has  complied  with  the  plain  requirements  of  the 
law.     It  is  true  the  allowance  of  such  fees  was  not  spe- 
cifically asked  in  the  prayer  to  the  petition,  but  at  the 
time  of  the  rendition  of  the  judgment  on  the  verdict, 
plaintiffs,  by  written  request,  demanded  that  they  be 
awarded  an  attorney's  fee  in  the  sum  of  f 300,  to  be  taxed 
as  a  part  of  the  costs  as  provided  by  statute.     This  was, 
in  effect,  and  should  be  so  treated,  as  an  amendment  of 
the  prayer  of  the  petition.     So  regarded,  the  case  at  bar 
is  within  both  the  letter  and  spirit  of  the  decision  in  the 
tJddy  Case,    There   being   no   prejudicial   error  in   the 
record,  the  judgment  is 

Affirmed. 
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1.  Criminal  Law:  Refusal  to  Appoint  Counsel  for  Accused:    Re- 

view. The  action  of  the  trial  court  in  overruUng  a  motion  for  the 
assignment  of  counsel  to  defend  a  prisoner  cannot  be  reviewed 
here,  where  the  evidence  adduced  on  the  hearing  was  not  preserved 
by  a  bill  of  exceptions. 

2.  Bill  of  Exceptions:  Record  of  Voir  Dire  Examination.    The  cer- 

tificate of  the  trial  judge  to  a  bill  of  exceptions  "that  the  foregoing 
is  all  the  evidence  offered  by  either  party  on  the  trial  of  the  cause" 
is  not  sufficient  to  embrace  the  voir  dire  examination  of  a  juror,  or 
the  evidence  adduced  on  the  hearing  of  a  challenge  to  the  whole 
panel  or  array  of  jurors. 
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3.  Intoxicating  Liquors:  Unlawful  Sale:  Evidence.  In  a  proB£Cu- 
tion  under  section  20,  chapter  50,  Compiled  Statutes,  for  keeping 
intoxicating  liquors  for  sale  in  violation  of  law,  the  possession  of 
such  liquors  by  the  accused  is  presumptive  evidence  of  guilt  in  th? 
district  court,  as  well  as  before  the  examining  magistrate,  unless 
the  accused  "shall  satisfactorily  account  for  and  explain  the  pos- 
session thereof,  and  that  it  was  not  kept  for  an  unlawful  purpose." 

Error  to  the  district  court  for  Furnas  county.  Tried 
below  before  Norris,  J.     Affirmed. 

L.  H.  Alberti  and  McClure  &  Anderson,  for  plaintiff  in 
error. 

G.  J.  Smyth,  Attorney  General,  Ed  P.  Smith,  Deputy 
Attorney  General,  and  John  Stevens,  Jr.,  for  the  state. 

NORVAL,  J. 

This  was  a  prosecution  under  section  20,  chapter  50, 
Compiled  Statutes,  for  unlawfully  keeping  fop  purpose 
of  sale,  without  a  license,  certain  intoxicating  licjuors. 
The  accused  was  convicted,  and  from  tlie  sentence  im- 
posed upon  him,  error  is  prosecuted  to  this  court. 

Application  was  made  to  the  district  court  for  the  ap- 
pointment of  counsel  to  defend  the  accused,  which  re- 
quest was  denied.  A  reversal  cannot  be  had  on  account 
of  this  ruling  for  several  reasons:  First — The  assignment 
of  counsel  to  make  the  defense  was  based  upon  the  al- 
leged poverty  of  the  accused.  The  bill  of  exceptions  con- 
tains no  evidence  tending  to  establish  that  he  had  neither 
money,  property,  nor  funds  with  which  to  employ  or  se- 
cure counsel  to  make  his  defense.  So  far  as  this  record 
discloses  it  may  have  been  proven  to  the  satisfaction  of 
the  court  below  that  the  prisoner  possessed  ample  means 
with  which  to  procure  the  assistance  of  an  attorney.  It 
is  true  the  transcript  contains  an  affidavit  of  poverty, 
but  it  cannot  be  considered,  since  it  is  not  incorporated  in 
the  bill  pf  exceptions.  {Minick  v.  Mitiick,  49  Neb.  89; 
Rosvcrans  v,  Asay,  49  Neb.  512;  First  Nat  Bank  of  Madison 
V.  Carson,  48  Neb.  763;   Hudson  v.  Pe7wo<:k,  48  Neb.  359.) 
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Second — The  accused  does  not  appear  to  have  been  preju- 
diced by  the  ruling,  inasmuch  as  the  record  discloses  that 
he  was  assisted  in  making  his  defense  by  three  able  law- 
yers. Third — The  statute  has  made  no  provision  for  the 
assignment  of  counsel  for  pauper  or  indigent  prisoners  in 
prosecutions  for  misdemeanors.  (Criminal  Code,  sec.  437.) 

The  accused  challenged  the  entire  panel  or  array  of 
petit  jurors  for  the  term  of  court  at  which  he  was  tried, 
on  the  ground  that  they  were  not  apportioned  among  the 
several  precincts  of  the  county  as  provided  by  law,  which 
motion  was  overruled,  as  were  likewise  the  several  chal- 
lenges of  jurors  for  cause  made  by  the  accused.  Those 
rulings  are  now  complained  of  but  they  are  not  available, 
because  the  evidence  adduced  regarding  said  matters  is 
not  properly  preserved  by  the  bill  of  exceptions.  What 
purports  to  be  the  voir  lUrv  examination  of  the  jurors, 
the  challenge  to  the  array,  and  certain  affidavits  and 
certificates  of  the  county  clerk,  are  included  in  the  bill  of 
exceptions,  but  they  are  not  authenticated  by  the  cer- 
tificate of  the  trial  judge.  He  merely  certifies  "that  the 
foregoing  is  all  the  evidence  offered  or  given  by  either 
party  on  the  trial  of  the  cause."  This  is  insufficient  to 
show  that  the  bill  of  exceptions  contained  either  the 
testimony  on  the  hearing  of  the  challenge  to  the  panel, 
or  the  voir  dire  examination  of  the  jurors.  Those  mat- 
ters did  not  occur  during,  but  preceded,  the  trial. 

The  giving  of  the  following  instruction  is  alleged  as 
error: 

"7.  You  are  instructed  under  the  statute  governing 
this  case,  and  heretofore  quoted  to  you  in  these  instruc* 
tions,  it  is  only  necessary  for  the  state  to  show  that  the 
defendant  had  the  liquors  described  in  the  information, 
or  some  of  them,  in  his  possession.  After  this  has  been 
shown  by  the  prosecution,  the  law  presumes  that  such 
liquors  were  kept  in  violation  of  the  law,  unless  the  de- 
fendant satisfiHtorily  accounts  for,  and  explains,  the 
pi)ss(»ssion  of  such  liquors;  and  if  the  prosecution  has 
rhown  that  the  liquors,  or  any  of  them,  described  in  the 
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information  were  found  in  the  possession  of  the  defend- 
ant, as  alleged  in  the  information,  the  burden  of  proof  is 
then  upon  the  defendant  to  satisfactorily  account  for  and 
explain  his  possession  of  such  liquor  or  liquors." 

Three  criticisms  upon  this  instruction  are  made  by 
counsel,  viz. :  (1.)  That  section  20,  chapter  50,  Compiled 
Statutes,  shows  that  the  legislature  intended  that  the 
presumption  of  guilt  arising  from  the  possession  of  in- 
toxicating liquors  should  be  indulged  alone  before  the 
examining  magistrate,  and  such  presumption  does  not 
obtain  in  the  district  court.  (2.)  The  instruction  is  erro- 
neous because  it  shifts  the  burden  of  proof  from  the  state 
to  the  accused.  (3.)  The  instruction  is  in  conflict  with 
number  5  given  by  the  court  on  its  own  motion.  The 
first  two  objections,  for  convenience,  will  be  considered 
together. 

Section  20  of  said  chapter  50  provides:  "Hereafter  it 
shall  be  unlawful  for  any  person  to  keep  for  the  purpose 
of  sale  without  a  license  any  malt,  spirituous,  or  vinous 
liquors  in  the  state  of  Nebraska;  and  any  person  or  per- 
sons who  shall  be  found  in  possession  of  any  intoxicating 
liquors  in  this  state  with  the  intention  of  disposing  of 
the  same  without  license  in  violation  of  this  chapter, 
shall  be  deemed  guilty  of  a  misdemeanor  and,  on  con- 
viction thereof,  shall  be  fined  or  imprisoned  as  provided 
in  section  11  .of  this  chapter.'^  The  section,  after  pro- 
viding for  the  filing  of  a  complaint  for  a  violation  of 
its  provisions,  the  issuing  of  a  warrant  for  the  search 
of  the  premises,  and  for  the  arrest  of  the  person  described 
in  such  complaint  and  warrant,  and  what  the  officer  shall 
do  under  the  writ,  declares  that  "the  possession  of  any 
of  said  liquors  shall  be  presumptive  evidence  of  a  viola- 
tion of  this  chapter  and  subject  the  person  to  the  fine 
prescribed  in  section  11,  unless  after  examination  he 
shall  satisfactorily  account  for  and  explain  the  posses- 
sion thereof,  and  that  it  was  not  kept  for  an  unlawful 
purpose."  The  instruction  criticised  correctly  stated  the 
effect  of  the  foregoing  provisions  of  the  law  under  which 
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the  prosecution  was  instituted.  The  legislature  has  made 
the  keeping  of  intoxicating  liquors  for  sale,  without  a 
license,  a  crime,  and  has  declared  that  the  possession  of 
such  li(iuors  shall  be  presumptive  evidence  of  guilt;  and, 
the  statute  not  having  designated  any  particular  forum 
wherein  such  presumption  shall  obtain,  it  is  manifest 
that  the  statutory  presumption  of  guilt  arising  from  the 
possession  of  intoxicating  liquors  should  be  indulged  in 
the  district  and  sui)reme  courts,  as  well  as  upon  the  pre- 
liminary hearing  before  the  examining  magistrate.  The 
presumption,  however,  is  not  conclusive,  but  may  be  over- 
come if  the  accused  shall  satisfactorily  account  for  and 
explain  the  possession  of  the  liquors,  and  show  they  were 
not  kept  for  an  unlawful  purpose.  The  effect  of  the 
statute  under  consideration  was  to  cast  the  burden  upon 
the  person  having  intoxicating  liquors  in  liis  possession 
to  establish  that  they  were  not  kept  for  sale  in  violation 
of  law;  and  the  jury  were  properly  so  advised.  Rohb  v. 
Htate,  35  Neb.  285,  has  no  bearing  upon  the  question. 
That  was  a  prosecution  for  larceny  in  which  the  trial 
court  charged  that  *^tlie  possession  by  an  accused  person 
of  property  proved  to  have  been  recently  stolen  is  suffi- 
(*ient  to  fasten  the  guilt  of  its  larceny  upon  the  accused 
prima  facie  and  calls  upon  him  to  prove  the  innocence  of 
his  possession."  This  instruction  was  held  erroneous  for 
the  reason  it  failed  to  state  that  it  is  only  when  the  pos- 
session is  unexplained  that  the  inference  of  guilt  may 
be  indulged,  and  because  it  also  casts  the  burden  of  proof 
upon  the  accused.  There  exists  in  this  state  no  statute 
relating  to  larceny  which  makes  the  possession  of  stolen 
property  presumptive  evidence  of  the  theft,  or  which  re- 
quires the  accused  "to  satisfactorily  account  for  and  ex- 
plain the  possession  thereof  and  that  he  did  not  steal  the 
property."  The  decision  mentioned  does  not  conflict  with 
the  views  already  expressed. 

Instruction  No.  7  in  no  manner  conflicts  with  the  prin- 
ciples announced  in  the  fifth  paragraph  of  the  charge  of 
the  court,  but  one  is  in  perfect  harmony  with  the  other. 
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It  is  finally  insisted  that  there  was  reversible  error  in 
giving  the  instruction  which  is  in  the  following  language: 
**The  jury  are  instructed  that  it  is  not  incumbent  on  the 
state  to  prove  any  specific  sale  to  any  individual  on  any 
particular  date,  but  that  the  jury  may  consider  any  evi- 
dence of  sale  together  with  any  other  circumstances 
which  tend  to  prove  that  the  defendant  was  keeping  in 
his  possession  in  the  building  charged  in  the  information 
either  beer  or  whiskey,  with  the  intent  of  disposing  of 
the  same  without  first  having  procured  a  license  for  the 
sale  of  the  same,  if  any  such  facts  are  proved.  And  you 
are  further  instructed  that  if  you  find  from  all  the  facts 
proved,  if  any  such  is  proved,  that  the  defendant  was  on 
the  25th  day  of  December,  1895,  keeping  in  his  possession 
in  the  building  described  in  the  information  in  this  case 
either  beer  or  whiskey,  with  the  intention  of  disposing  of 
the  same  without  a  license,  then  and  in  that  case  you 
will  find  the  defendant  guilty  as  charged  in  the  informa- 
tion." A  single  infirmity  is  imputed  to  the  foregoing, 
which  is  that  it  directed  the  jurors  they  were  not,  in 
arriving  at  their  verdict,  confined  to  evidence  alone,  but 
might  consider  any  fact  or  circumstance  within  their  own 
knowledge  which  would  aid  them  in  reaching  a  con- 
clusion that  the  accused  was  guilty.  This  criticism  is 
very  unfair.  The  language  of  the  instruction  will  not 
justify  the  inference  that  the  jury  were  warranted  in 
going  outside  of  the  evidence  adduced  on  the  trial  in 
deciding  upon  the  prisoner  s  j»uilt  or  innocence.  On  the 
coutrary,  the  trial  court,  in  the  language  emi)loyed,  con- 
fined the  jury  to  the  considering  of  the  evidence  in  the 
case. 

No  reversible  error  appearing  on  the  record,  the  judg- 
ment is 

Affirmed. 
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Georc^e  W.  Haywood,  appellant,  v.  William  Mar- 

SHAIiL,  AI»PELLEE. 

Filed  December  22«  1897.    No.  7682. 

Aliens:  Counctlmen  of  City:  Qualifications:  Elections:  Contest. 
In  cities  of  the  second  class  of  less  than  6,000  inhabitants  it  is  re- 
quired that  a  councilman  shall  be  an  elector  of  this  state.  Heldy 
That  while  a  mere  declaration  of  intention  to  become  a  citizen 
conformably  with  the  naturalization  laws  of  the  United  States 
may,  under  the  constitution  of  Nebraska,  constitute  a  resident 
alien  an  elector,  provided  other  required  conditions  exist,  yet  that, 
by  implication,  this  status  cannot  be  extended  to  the  son  of  such 
alien  merely  because  the  declaration  above  referred  to  was  made 
before  such  son  had  attained  his  majority. 

Appeal  from  the  district  court  of  Cass  county.  Heard 
below  before  C'hapman,  J.     Reversed. 

J.  H,  Haldemat}j  for  appellant. 

A.  M.  Russclly  ayntra. 

Ryan,  0. 

bn  April  24,  3894,  George  W.  Haywood  filed  in  the 
county  court  of  Cass  county  a  petition  in  which  he 
alleged  that  he  was  an  elector  and  resident  of  Weeping 
Water,  a  city  of  the  second  class  having  less  than  5,000 
inhabitants,  situated  in  said  county;  that  this  action 
was  brought  on  behalf  of  said  Haywood  and  the  other 
qualified  electors  of  said  city;  that  on  April  3,  1894,  a 
municipal  election  had  been  held  in  said  city  at  which 
William  Marshall,  the  defendant,  John  Donelan,  and 
J.  H.  Haldeman  had  been  candidates  against  each  other 
for  the  office  of  councilman  for  the  second  ward  of  said 
city;  and  that  the  result  of  said  election  was  that  said 
Marshall  had  received  43  votes,  Donelan  had  received  27 
votes,  and  Haldeman  had  received  24  votes,  and  accord- 
ingly a  certificate  of  election  had  been  issued  to  said 
Marshall.     These  averments  were  admitted  by  the  an- 
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swer,  but  in  said  answer  there  was  a  denial  of  the  fol- 
lowing allegations  of  the  petition:  "5.  Plaintiff  further 
alleges  that  the  defendant  was  before,  and  on  said  elec- 
tion day  was,  and  since  then  has  been,  a  foreigner,  a 
flubject  of  Great  Britain,  and  not  a  citizen  of  the  United 
States,  and  he  is  ineligible  to  hold  the  office  of  council- 
man of  the  second  ward  in  said  city."  Following  the 
above  and  other  averments,  which  need  not  be  described 
because  no  effort  was  made  to  establish  them  by  proof, 
there  was  a  prayer  for  the  issuance  of  a  writ  of  ouster 
against  the  defendant;  that  his  election  might  be  de- 
clared void,  and  for  other  proper  relief  and  costs.  There* 
was  a  judgment  for  the  defendant  on  a  trial  in  the  county 
court,  and  upon  appeal  in  the  district  court  there  was  a 
like  judgment  which  is  presented  for  consideration  in 
this  court.  The  pleadings  in  the  district  court  were  like 
those  already  described  as  having  been  filed  in  the  county 
court.  The  trial  in  the  district  court  began  with  the 
following  stipulation,  to- wit:  "It  is  admitted  that  Will- 
iam Marshall,  the  contestee,  is  the  son  of  John  Marshall; 
that  John  Marshall  came  to  this  country  from  Great 
Britain  in  the  year  1872,  and  that  the  contestee  at  that 
time  was  an  infant  minor  of  the  age  of  nine  years;  that 
the  father,  John  Marshall,  declared  his  intentions  to  be- 
( ome'a  citizen  of  the  United  States  October  17, 1875,  and 
has  since  that  time  resided  in  Cass  county,  state  of  Ne- 
braska, exercising  the  rights  of  an  elector  in  Cass  county, 
and  state  of  Nebraska,  where  he  has  resided  all  of  said 
time;  that  they  have  never  been  elected  or  held  any 
office  in  the  state  of  Nebraska  except  William  Marshall 
the  office  of  councilman  for  which  he  is  now  contesting; 
and  that  he  was  elected  as  a  councilman  from  the  second 
ward  of  the  city  of  Weeping  Water,  Cass  county,  Ne- 
braska, in  April,  1894,  and  that,  as  such  councilman,  he 
took  the  oath  of  office  and  entered  into  the  duties  of  such 
office.  It  is  admitted  further  that  the  contestee,  Will- 
iam Marshall,  has  never  declared  his  intention  to  become 
a  citizen  of  the  United  States,  he  having  relied  upon  the 
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fact  that  he  was  a  minor  when  he  came  to  this  country.'^ 
There  was  other  evidence,  but  it  was  not  of  a  nature 
whith  would  present  a  question  other  than  that  indi- 
cated by  the  above  stipulation. 

In  a  simpler  form  than  already  made  use  of,  this  ques- 
tion may  be  said  to  depend  upon  the  facts  that  John  Mar- 
shall, a  citizen  of  Great  Britain,  in  1872,  brought  with 
him  to  this  country  his  son,  the  contestee,  who  was  then 
but  nine  years  of  age.  In  1875  the  father  declared  his 
intention  to  become  a  citizen  of  the  United  States,  and» 
although  he  has  ever  since  resided  in  this  state  and  ex- 
♦•rcised  the  rights  of  an  elector,  he  has  never  taken  any 
further  step  with  reference  to  becoming  such  a  citizen. 
The  son,  William  Marshall,  has,  since  becoming  of  age, 
exercised  the  rights  of  an  elector,  but  whether  rightfully 
or  not  depends  upon  the  correctness  of  the  assumption  on 
which  he  acted.  This  assumi)tion  involves  the  sole  ques- 
tion presented,  and  that  is,  whether  or  not  the  mere 
declaration  of  the  father,  during  the  minority  of  his  son, 
of  an  intention  to  become  a  citizen  of  the  United  States 
constituted  such  son  an  elector  when  he  attained  his 
majority.  By  section  3,  article  1,  chapter  14,  Compiled 
Statutes,  it  is  required  that  a  councilman  in  a  city  of  the 
class  in  which  Weeping  Water  is  embraced  shall  be  an 
elector.  Section  1,  article  7,  of  the  constitution  of  this 
state  is  in  this  language:  "Every  male  person  of 
the  age  of  twenty -one  years  or  upwards  belonging  to 
either  of  the  following  classes,  who  shall  have  resided 
in  the  state  six  months,  and  in  the  county,  precinct,  or 
ward  for  the  term  provided  by  law,  shall  be  an  elector: 
First,  citizens  of  the  United  States;  second,  persons  of 
foreign  birth  who  shall  have  declared  their  intention  to 
become  citizens  conformably  to  the  laws  of  the  United 
States  on  the  subject  of  naturalization,  at  least  thirty 
days  prior  to  an  election."  John  Jlarshall  never  became- 
a  citizen  of  the  United  States;  hence  the  status  of  his  son, 
dependent  upon  the  alien  father  becoming  a  citizen 
under  the  federal  naturalization  law,  is  a  matter  of  no 
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importance.  Upon  the  taking  of  the  first  step  toward 
becoming  a  citizen,  an  alien  is  declared  by  our  constitu- 
tion to  be  an  elector,  and,  as  such  elector,  under  the  laws 
of  this  state,  he  may  enter  upon  the  discharge  of  the 
duties  of  councilman  of  a  city  of  the  class  in  which  Weep- 
ing Water  is  included,  if  elected  to  such  oflfice.  If  John 
Marshall  had  been  elected,  he  could  have  served  as  coun- 
cilman, because  he  had  declared  his  intention  to  become 
a  citizen  of  the  United  States,  but  without  more,  this 
declaration  is  not  effective  to  constitute  his  son  such  an 
elector,  for  there  exists  neither  a  constitutional  nor  a 
statutory  provision  to  that  effect.  The  judgment  of  the 
district  court,  therefore,  must  be,  and  accordingly  it  is,  re- 
versed and  the  cause  is  remanded  for  further  proceedings 
not  inconsistent  with  the  views  above  expressed. 


Beyersed  and  remanded. 


58    223 
82    555 


ISAAO  B.  AI/TER  ET  Ali.  Y.   BANK  OF  StOCKHAM   ET  AL.   mi   m\ 
Filed  Deoembeb  ,22, 1897.    No.  7189.  "* 

1.  Sale  of  Cattle:  Evidisnge  ov  False  Weight.    Evidence  examined, 

and  held  not  to  support  the  finding  of  the  Jury  that  plaintiffs  in 
error  had  falsely  weighed  certain  cattle  sold  one  of  the  defendants 
in  error.    Noeyal,  J.,  and  Ibyine  and  Ryan,  GC,  dissenting. 

2.  Fraud.    Fraud  is  not  to  be  presumed;  it  must  be  proved. 


:  Evidence.    If,  from  the  entire  evidence  on  the  subject,  good 

faith  or  an  honest  mistake  may  be  as  rationally  and  reasonably  in- 
ferred as  fraud,  then  the  law  leans  to  the  side  of  innocence. 


4. :  .    Direct  evidence  is  not  essential  to  establish  fraud. 

It  may  be  inferred  from  circumstances:  but  such  inference  must 
not  be  guesswork  or  conjecture,  but  the  rational  and  logical  deduc- 
tion from  the  circumstances  proved. 

5.  Equity:  Questions  of  Fact  fob  Jury.  A  district  court  while  sitting 
as  a  court  of  equity  is  clothed  with  the  inherent  power  to  submit  to 
a  Jury  any  question  of  fact  in  the  case. 

C  Actioxui:  Fobms:  Pleading.    To  maintain  a  civil  action  under  our 
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Code,  It  is  not  essential  that  the  action  be  denominated  either  an 
action  at  law  or  in  equity,  nor  that  it  be  given  any  particular 
name.  If  the  litigant  pleads  the  facts,  and  they  constitute  a  cause 
of  action  or  defense,  the  courts  are  bound  to  award  the  relief  due. 

7.  Chattel  Mortgages:  Sale  of  Chattels:  Conversion  by  Mobxgaqor: 

Trusts:  Remedy  of  Mortgagee.  Evidence  examined  and  held 
that  the  district  court  erred  in  dismissing  the  action  of  the  plain- 
tiffs in  error. 

8.  :  :  :  : .  Where  a  mortgagor  of  chat- 
tels converts  the  same  into  cash,  at  their  full  value,  and  deposits 
the  money  with  his  agent,  who  has  notice  of  the  mortgage  lien,  an 
action  will  lie  at  the  suit  of  the  mortgagee  against  such  agent,  for 
the  proceeds  of  such  property;  and  the  fact  that  the  mortgagee  did 
not  pursue  and  seize  the  mortgaged  property  does  not,  of  itself, 
afford  such  agent  a  defense  to  such  action. 

Kehearing  of  case  reported  in  51  Neb.  797.    Reversed. 
Hainer  &  Smithy  for  plaintiffs  in  error. 
A.  W.  Agee  and  H.  M.  Kellogg,  contra, 

RilGAN,  C. 

This  is  a  rehearing  of  Alter  v.  Bank  of  Stockham,  51  Neb. 
797.  In  their  petition  in  the  district  court  Alter  & 
Glover  alleged  the  sale  by  them  on  September  26,  1889, 
of  309  head  of  cattle,  to  one' Wiens,  at  an  agreed  price  of 
J8,500;  that,  as  an  evidence  of  said  indebtedness,  Wiens 
executed  to  Alter  &  Glover  his  note  for  said  sum  of 
money  drawing  interest  at  the  rate  of  ten  per  cent  from 
date,  and  due  April  1,  1890,  and  secured  the  payment  of 
the  same  by  a  chattel  mortgage  upon  all  said  cattle;  that 
said  chattel  mortgage  was  duly  filed  in  the  oflBce  of  the 
county  clerk  of  Hamilton  county,  soon  after  its  execu- 
tion,— ^that  being  the  county  in  which  Wiens  lived  and 
kept  said  cattle;  that  there  w^as  due  and  unpaid  on  said 
note  $1,606.65,  with  interest  at  ten  per  cent  per  annum 
from  May  21,  1890;  that  Wiens  subsequent  to  the  pur- 
chase of  said  cattle  executed  to  said  bank  two  chattel 
mortgages  covering  the  same  cattle;  that  said  mortgages 
were  taken  by  the  Bank  of  Stockham  subject  to  Alter  & 
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Glover's  mortgage;  that  on  January  8,  1890,  the  bank 
took  possession  of  41  head  of  said  mortgaged  cattle, 
shipped  them  to  Martin  Bros.,  commission  merchants  in 
Bouth  Omaha,  Nebraska,  and  caused  them  to  be  there 
sold  on  the  open  market,  and  the  net  proceeds  of  said 
sale, — f  1,330, — ^to  be  deposited  to  its  credit  in  a  bank 
there;  that,  on  March  8,  1890,  the  Bank  of  Stockham 
took  possession  of  127  head  of  the  cattle,  on  which  Alter 
&  Glover  held  a  mortgage,  shipped  them  to  South 
Omaha,  Nebraska,  to  said  Martin  Bros.,  caused  the  cat- 
tle to  be  there  sold  in  the  open  market,  and  the  proceeds 
of  said  sale,  amounting  to  |4,907.55,  to  be  deposited  to 
the  credit  of  the  Bank  of  Stockham  in  the  Union  Stock 
Yards  Bank  of  South  Omaha,  and  the  said  Bank  of  Stock- 
ham  converted  to  its  own  use  the  said  proceeds  of  t*,- 
907.55,  except  the  sum  of  J2,000  of  said  proceeds,  which 
it  then  and  there  remitted,  or  caused  to  be  remitted,  to 
Alter  &  Glover  to  apply  on  the  Wiens  note;  that  the 
shipments  and  sales  of  the  Wiens  cattle  made  by  the 
Bank  of  Stockham  on  January  8  and  March  9, 1890,  were 
made  without  the  knowledge  or  consent  of  plaintiffs; 
that  they  had  demanded  of  the  Bank  of  Stockham  a  re- 
turn of  said  cattle  or  a  delivery  of  the  proceeds  of  their 
sale,  or  so  much  thereof  as  would  satisfy  their  mortgage 
debt  against  Wiens;  that  the  Bank  of  Stockham  had 
refused  to  deliver  the  cattle  or  pay  over  the  proceeds,  or 
any  portion  of  them,  but  had  retained  said  proceeds 
and  had  converted  them  to  their  own  use;  that  since 
the  sale  of  the  cattle  the  plaintiffs  had  been  unable  to 
discover  their  whereabouts,  and  unable  to  pursue  them, 
and  subject  them  to  the  payment  of  their  mortgage  debt; 
that  the  Bank  of  Stockham,  at  the  time  it  received  and 
converted  the  proceeds  of  the  cattle  sold  in  January 
and  March,  1890,  to  its  own  use,  did  so  with  the  intent 
to  defraud  the  plaintiffs  out  of  their  lien  on  said  cattle, 
and  took  the  proceeds  of  said  sale  and  retained  them, 
with  full  knowledge  of  plaintiffs'  lien  on  the  cattle.  The 
petition  then  alleged  the  insolvency  of  Wiens,  and 
19 
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prayed  that  an  account  might  be  taken  of  the  amount 
due  them  on  the  Wiens  note  and  mortgage;    that  the 
priorities  of  liens  of  the  plaintiffs  and  the  Bank  of  Stock- 
ham  should  be  determined  by  the  court;  that  the  amount 
found  due  the  plaintiffs  and  Wiens  might  be  adjudged  a 
first  lien  upon  the  mortgaged  property,  and  that  the 
Bank  of  Stockham  might  be  decreed  to  hold  the  proceeds 
of  the  sale  of  the  cattle  in  trust  for  the  use  and  benefit 
of  the  plaintiffs  and  decreed  to  pay  the  same  over  to  the 
plaintiffs.     The  answer  of  the  Bank  of  Stockham,  so  far 
as  material  here,  was  a  general  denial  of  the  averments 
of  Alter  &  Glover's  petition,  coupled  with  the  averment 
that  Alter  &  Glover,  from  the  proceeds  of  the^sale  of  a 
part  of  the  mortgaged  cattle  shipped  and  sold  by  them 
in  May,  1890,  had  realized  more  than  sufficient  to  pay 
the  amount  of  their  mortgage  debt.     Wiens  intervened 
in  the  action  and  filed  an  answer  in  the  nature  of  a  cross- 
petition,  in  which  he  alleged  that  he  purchased  the  309 
head  of  cattle  from  Alter  &  Glover,  and  gave  his  note 
for  J8,500  for  the  purchase  price;   that  Alter  weighed 
these   cattle,   announcing   the   weights   to    be   364,330 
pounds,  or  an  average  of  1,179  pounds  per  head;    and 
that  he,  Wiens,  relied  on  the  honesty  of  Alter  in  weigh- 
ing the  cattle,  and  that  the  latter  falsely  and  fraudu- 
lently weighed  them;    that  their  total  weight  did  not 
exceed  287,080  pounds,  or  an  average  of  929  pounds  each; 
that  the  actual  value  of  the  cattle,  had  they  been  cor- 
rectly weighed,  was  $6,688.38;   and  that  the  note  was 
given  for  $1,811.62  too  much.     The  answer  then  alleged 
that  what  was  justly  due  on  the  note  had  been  paid,  and 
the  debt  overpaid  |454.85,  for  which  sum  Wiens  asked  a 
judgment  against  Alter  &  Glover.     The  trial  resulted  in 
the  district  court  pronouncing  two  judgments:  (1.)  That 
there  was  due  to  Alter  &  Glover  from  Wiens  on  his  note 
$828.91,— about  one-half  of  what  Alter  &  Glover  claimed 
was  due  upon  it;  and  this  judgment  was  based  upon  the 
finding  of  the  jury  that  Alter  &  Glover  falsely  weighed 
the  cattle  at  the  time  they  sold  them  to  Wiens.     (2.)  The 
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second  judgment  pronounced  by  the  court  was  one  dis- 
missing the  plaintiffs'  action  against  the  Bank  of  Stock- 
ham.  It  is  to  reverse  both  these  judgments  that  Alter 
&  Glover  have  prosecuted  here  a  petition  in  error. 

1.  Is  the  finding  of  the  jury  that  Alter  &  Glover  falsely 
weighed  these  cattle  at  the  time  they  were  sold  by  them 
to  Wiens  supported  by  sufficient  evidence?    Wiens,  to 
sustain    his    contention   that   the    cattle   were    falsely 
weighed,  introduced  evidence  which  showed,  or  tended 
to  show,  the  following  state  of  facts:  He  purchased  the 
cattle  from  Alter  &  Glover  September  26,  1889.     At  that 
time  the  cattle  were  at  a  railway  station  some  miles  from 
the  city  of  Grand  Island.     The  cattle  were  then  driven 
to  Grand  Island,  and  there  weighed  on  the  scales  in  the 
stock  yards  of  the   Union   Pacific  Kailway   Company. 
Wiens  and  his  son  were  both  present  at  the  scales  while 
the  cattle  were  being  weighed,  though  Alter  did  the 
actual  weighing,  calling  off  the  weights  of  each  bunch  to 
Wiens.     Wiens,  after  receiving  the  cattle,  on  that  day 
or  the  next,  drove  them  to  his  farm  in  Hamilton  county, 
where  he  kept  them  in  lots,  or  in  a  field,  fed  them  an 
abundance  of  hay  and  corn,  and  furnished  them  plenty 
of  water.     In  other  words,  he  took  proper  care  of  the 
cattle,  and  properly  fed  them  and  watered  them.     On 
January  8,  1890,  41  head  of  the  cattle  were  shipped  to 
South  Omaha,  and  there  sold,  and  these  cattle  there 
weighed  48,800  pounds  at  that  time.     On  March  9,  1890, 
127  head  of  the  cattle  were  shipped  to  South  Omaha,  and 
sold,  and  there  at  that  time  weighed  153,100  pounds;  and 
on  May  21,  1890,  126  head  of  the  cattle  were  shipped  to 
South  Omaha,  and  there  sold,  and  these  cattle  there  at 
that  time  weighed  154,840  pounds.     In  other  words,  309 
head  of  the  cattle  purchased  of  Alter  &  Glovar  at  the 
time  of  their  purchase  weighed  364,330  pounds,  and  294 
head  of  the  same  cattle,  when  sold  in  January,  March, 
and  May,  1890,  weighed  only  356,740  pounds,  or  7,590 
pounds  less  than  all  the  cattle*  weighed  at  the  time  they 
were  purchased;    that  the  scales  on  which  the  cattle 
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were  weighed  in  Omaha  were  of  tlie  Fairbanks  manufac- 
ture, were  in  good  order,  and  weighed  correctly,  and  the 
party  who  weighed  the  cattle  there  weighed  them  hon- 
estly. Wiens  also  introduced  the  evidence  of  a  number 
of  farmers  and  cattle  feeders,  who  testified  as  experts, 
to  the  effect  that  they  were  acquainted  with  these  cattle, 
saw  them  at  the  time  Wiens  was  feeding  them,  and  that 
in  their  opinion  the  cattle  had  gained  in  weight  after 
Wiens  purchased  them,  and  that  taking  into  considera- 
tion the  character  of  the  cattle,  the  care  taken  of  them  by 
Wiens,  and  the  feed  which  they  had  consumed,  these 
cattle  should  have  gained,  and  did  probably  gain,  from 
the  time  they  were  purchased  by  Wiens  until  they  were 
shipped,  an  average  of  250  to  300  pounds  per  head.  On 
behalf  of  Alter  &  Glover,  the  evidence  tended  to  show 
that  they  were  in  the  business  of  buying  and  selling  cat- 
tle, and  had  been  for  some  years  prior  to  the  time  they 
sold  these  cattle  to  Wiens;  that  they  had  sold  him  cattle 
the  year  previous  to  this  sale,  and  that  those  cattle,  after 
being  fed  some  months  by  Wiens,  had  showed  a  gain  in 
weight;  that  Alter  himself  personally  weighed  these  cat- 
tle to  Wiens,  and  that  he  honestly  and  correctly  noted 
the  weight  of  each  bunch  of  cattle,  and  honestly  and 
correctly  reported  the  weight  of  each  bunch  to  Wiens; 
that  Wiens  and  his  son  were  both  present  at  the  time 
the  cattle  were  weighed, — each  one  of  them  being  within 
a  few  feet  of  the  scale  beam  and  each  one  of  them 
having  the  opportunity  to  see  for  himself  what  weight 
the  scale  indicated  for  each  bunch  of  cattle  weighed  out; 
that  these  cattle  were  known  as  "Southwestern  cattle," 
or  "half-breeds,'^ — some  of  them  being  "scalawags;"  that 
they  were  very  wild;  that  in  driving  them  from  Grand 
Island  over  to  Wiens'  farm  in  ITamilton  county  30  head 
of  them  escaped,  some  of  which  were  never  recov(*re(l; 
that,  after  Wiens  had  put  the  cattle  into  his  feed  lots  on 
his  farm,  they  broke  out  of  it,  broke  into  a  field  of  corn, 
and  he  permitted  them  t(? remain  in  tliat  cornfield;  that 
he  dehorned  something  over  200  of  these  cattle,  and 
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M  ould  have  dehorned  the  remainder  if  they  had  not  been 
HO  wild  he  could  not  catch  them;  that  cattle  so  wild  as 
these  did  not  fatten  and  gain  in  flesh  so  readily  as  tame 
or  domestic  cattle;  that  the  cattle  were  liable  to  be 
foundered  and  injured  so  as  not  to  fatten  when  allowed 
to  run  in  a  field  of  corn,  as  by  so  doing  they  were  liable 
to  eat  too  much,  and  that  the  dehorning  of  cattle  had  a 
tendency  to  prevent  their  fattening  and  gaining  in 
weight.  Alter  &  Glover  also  showed  that  these  309  head 
of  cattle  sold  Wiens  were  part  of  a  bunch  of  616  head  of 
cattle;  that  they  had  sold  307  of  this  bunch  to  a  man 
named  Nordgreen,  while  they  were  at  the  railway  station, 
some  distance  from  Grand  Island,  and  that  they  divided 
these  cattle  into  two  equal  bunches,  as  near  as  might  be, 
before  Wiens'  cattle  were  weighed  and  delivered;  that  the 
307  head  of  cattle  taken  by  Nordgreen,  after  remaining 
for  two  weeks  on  a  grass  pasture,  were  brought  into 
Grand  Island,  weighed  upon  the  same  scales  that  Wiens' 
cattle  were  weighed  on,  and  the  307  head  of  Nordgreen 
cattle  weighed  363,650  pounds,  or  that  Nordgreen's  cat- 
tle weighed  680  pounds  less  than  Wiens'  309  cattle;  that 
Wiens  never  made  any  complaint  about  the  weight  of 
these  cattle  until  after  this  suit  was  brought,  and  that  a 
large  number  of  these  cattle,  when  sold  in  Omaha,  were 
very  lean. 

Our  opinion  is  that  the  evidence  does  not  sustain  the 
finding  made  by  the  jury  that  Alter  falsely  weighed  these 
cattle,  or  any  of  them,  when  he  sold  them  to  Wiens.  It 
is  not  claimed  or  pretended  by  anybody  that  there  was 
any  mistake  made;  that  the  scales  at  Grand  Island  were 
not  good  scales,  and  in  good  order;  but  the  jury  finds  from 
the  evidence,  which  we  have  just  quoted,  that  Alter 
falsely  weighed  these  cattle,  and  committed  a  crime. 
Fraud  is  not  to  be  presumed.  It  must  be  proved;  and, 
while  it  may  be  established  by  circumstantial  evidence, 
yet  if  the  reasonable  inference  from  all  such  evidence 
does  not  preponderate  toward  the  conclusion  of  fraud, 
then  such  evidence  will  not  sustain  such  finding.     In 
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other  words,  if,  from  the  entire  evidence  on  the  subject, 
good  faith  or  an  honest  mistake  even  may  be  as  rationally 
and  reasonably  inferred  as  fraud,  then  the  law  leans  to 
the  side  of  innocence.  While,  to  prove  fraud  direct  evi- 
dence is  not  essential,  and  the  inference  of  fraud  may  be 
drawn  from  facts  and  circumstances,  such  inference  must 
not  be  the  guess-work  or  conjecture  of  a  jury,  but  the 
inference  must  be  the  rational  and  logical  deduction  from 
the  facts  and  circumstances  from  which  it  is  inferred. 
There  is  just  as  much  evidence  in  this  record  to  convict 
the  man  who  weighed  these  cattle  at  Omaha  of  fraud  in 
weighing  them  as  there  is  to  convict  Alter  of  a  fraud,  and 
the  evidence  will  not  sustain  the  conviction  of  either  of 
them  of  that  offense.  We  reach  the  conclusion  therefore 
that  the  judgment  pronounced  by  the  district  court  in 
favor  of  Alter  &  Glover  against  Wiens  must  be  reverse<l 
because  the  finding  on  which  it  is  based  is  unsupported 
by  sufficient  evidence. 

2.  There  was  much  contention  in  the  district  court — 
and  the  contention  is  renewed  here — as  to  whether  the 
petition  of  Alter  &  Glover  states  a  cause  of  action  at 
law  or  in  equity;  and  plaintiffs  in  error  complain  here 
because  the  district  court  submitted  to  a  jury  the  issues 
of  fact  made  by  the  pleadings.  It  is  insisted  here  by 
the  plaintiffs  in  error  that  their  petition  is  one  in  equity 
for  an  accounting  of  the  amount  due  them  from  Wiens 
on  their  mortgage  debt,  and  to  hold  the  Bank  of  Stock- 
ham  liable  to  it  as  trustee.  On  the  other  hand  the  bank 
contends  that  the  action  was  one  at  law,  being  simply  a 
suit  for  conversion  of  the  proceeds  of  the  sale  of  the 
Wiens  cattle.  Under  our  Code  there  is  but  one  form  of 
action,  namely,  a  civil  action;  and  the  distinction  hereto- 
fore existing  between  actions  at  law  and  actions  in  equity, 
so  far  as  the  form  of  such  actions  is  concerned,  is  abol- 
ished. But,  if  the  action  of  Alter  &  Glover  is  one  in 
equity,  we  cannot  reverse  the  judgment  of  the  district 
court  solely  because  of  the  fact  that  it  submitted  ques- 
tions of  fact  to  a  jury.    A  chancellor  was  always  invested 
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with  the  discretion  to  submit  to  a  jury  issues  of  fact  and 
the  Code  has  not  deprived  the  courts,  when  sitting  as 
courts  of  equity,  of  that  discretion,  and  the  district  courts 
of  the  state,  while  sitting  as  courts  of  equity,  are  vested 
with  the  discretion  to  submit  to  a  jury  any  disputed  ques- 
tion of  fact.  We  cannot  conceive  how  a  district  court 
can  in  any  case  commit  a  reversible  error  simply  by  sub- 
mitting a  question  of  fact  to  a  jury.  It  is  wholly  imma- 
terial whether  the  petition  of  Alter  &  Glover  here  be 
one  in  equity  or  one  at  law.  The  Code  requires  the 
pleader  to  state  the  facts  which  constitute  his  cause  of 
action  or  defense,  and  if  he  state  these  facts, — not  conclu- 
sions,— and  they  constitute  a  cause  of  action  or  defense, 
the  law  will  award  him  the  relief  to  which  he  is  entitled, 
whether  the  facts  make  a  ease  in  equity  or  at  law.  The 
litigant  does  not  need  to  designate  his  action  one  for 
conversion,  or  to  give  it  any  name.  If  the  i)leading 
states  the  facts,  and  the  proof  sustains  the  plea,  the  court 
is  bound  to  afford  the  relief  due,  whether  the  action  be 
one  which  at  common  law  was  known  as  an  ^'action  of 
conversion,"  or  whether  it  be  of  such  a  character  that 
no  name  can  be  found  for  it  in  the  books  of  pleading  and 
practice. 

3.  This  brings  us  to  the  consideration  of  the  judgment 
of  the  district  court  dismissing  Alter  &  Glover's  action 
against  the  Bank  of  Stockham.  After  Alter  &  Glover 
had  put  in  their  evidence,  the  district  court  instructed 
the  jury  to  return  a  verdict  in  favor  of  the  Bank  of 
Stockham,  which  it  did,  and  th(*reui)on  the  court  entered 
a  judgment  dismissing  Alter  &  Glover's  action  against 
that  bank.  The  evidence  introduced  by  Alter  &  Glover 
against  the  Bank  of  Stockham  was  as  follows:  The  depo- 
sition of  one  Sears,  a  bookkeeper  for  Martin  Bros.,  com- 
mission merchants  of  South  Omaha.     He  testified: 

Q.  You  may  state  if  they  [Martin  Bros.] received  any 
cattle  for  sale  during  the  month  of  January,  1890,  from 
one  Wiens. 

A.  Yes,  we  received  two  loads  of  cattle  on  January  8 
from  Wiens. 
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Q.  What  was  done  with  those  cattle? 

A.  They  were  sold  there  at  South  Omaha. 

Q.  What  disposition  was  made  of  the  proceeds  of  the 
sale  of  those  cattle? 

A.  The  proceeds  were  deposited  in  the  Union  Stock 
Yards  Bank  of  South  Omaha,  to  the  account  of  the  Bank 
of  Stockham,  to  the  credit  of  Wiens,  amount,  |1,330. 

Q.  You  may  state  whether  any  cattle  was  received  by 
them  [Martin  Bros.]  from  Wiens  during  the  month  of 
March,  1890. 

A.  Yes;  we  received  six  loads  on  March  8,  1890;  six 
car  loads. 

Q.  What  was  done  with  the  proceeds  of  the  sale? 

A.  The  proceeds  were  disposed  the  same  as  those  of 
January  8;  deposited  in  the  same  manner.  The  amount 
was  14,907.55. 

Q.  You  may  state  whether  this  deposit  was  made  by 
the  direction  of  Wiens. 

A.  Yes,  sir. 

Q.  Do  you  remember  whether  Mr.  Wiens  was  present 
at  the  time  of  these  sales,  or  either  of  them? 

A.  He  was  present  at  one  of  them,  and  I  think  he  was 
at  both,  but  I  am  not  positive. 

Another  deposition  read  in  Alter  &  Glover's  behalf  was 
that  of  William  Wallace,  cashier  of  the  Omaha  National 
Bank,  of  Omaha.     He  testified  as  follows: 

Q.  You  may  state  whether  the  Bank  of  Stockham  had 
an  account  with  the  Omaha  National  Bank  during  the 
months  of  January  and  March,  1890. 

A.  It  had. 

Q.  You  may  state  whether  any  deposits  were  made  to 
that  account  by  the  Union  Stock  Yards  Bank  of  South 
Omaha  during  the  month  of  January,  1890. 

A.  Yes,  sir. 

Q.  Are  you  able  to  state  the  date  of  such  deposit? 

A.  Yes,  sir. 

Q.  What  date?  ' 

A.  January  9,  1890. 
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Q.  What  was  the  amount  of  the  deposit  made  to  the 
credit  of  the  Bank  of  Stockham  by  the  Union  Stock 
Yards  Bank  on  the  9th  of  January,  1890? 

A.  11,330. 

Q.  You  may  state  whether  that  deposit  was  made  for 
the  credit  or  for  the  account  of  anybody  else  besides  the 
Bank  of  Stockham. 

A.  It  was  not. 

Q.  State  whether  or  not  a  deposit  was  made  in  your 
bank  by  the  Union  Stock  Yards  Bank  during  the  month 
of  March,  1890. 

A.  There  was. 

Q.  You  may  give  the  date  and  the  amount  of  that  de- 
posit. 

A.  March  10,  J4,907.55. 

Q.  Was  this  deposited  for  the  credit  of  any  other  per- 
son or  firm? 

A.  No,  sir. 

Q.  You  may  state  if  this  account  was  subject  to  check 
by  any  other  person  or  corporation  except  the  Bank  of 
Stockham, 

A.  No. 

Q.  Does  the  Bank  of  Stockham  still  keep  an  account 
with  your  bank? 

A.  Yes,  sir. 

Q.  Was  the  money  so  deposited  on  the  9th  of  January 
and  the  10th  of  March  subject  to  its  check,  the  same  as 
other  funds  in  your  hands? 

A.  Yes,  sir. 

Q.  State  whether  or  not  this  money  was  deposited  to 
any  special  account  with  that  bank  or  to  its  general 
credit. 

A.  It  was  deposited  to  its  general  credit 

Cross-examination : 

Q.  State  whether  it  was  drawn  upon  by  that  bank, 
the  same  as  any  other  money  deposited  to  its  credit 

A.  Just  the  same  as  any  other  moneys. 

Q.  This  money  that  was  placed  to  their  credit  in  Jan- 
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uary,  1890,  was  sent  to  the  Omaha  National  Bank  by 
some  bank  in  South  Omaha,  was  it? 

A.  Yes,  sir. 

Q.  What  bank  was  it  that  sent  it? 

A.  Union  Stock  Yauds. 

Q.  And  it  was  the  same  with  the  deposit  that  was 
made  on  the  10th  of  March? 

A.  Yes,  sir. 

Q.  Just  sent  to  your  bank  by  the  Union  Stock  YardB 
of  South  Omaha? 

A.  Yes. 

Q.  To  be  placed  to  the  credit  of  the  Bank  of  Stock- 
ham? 

A.  Yes,  sir. 

Another  deposition  read  on  behalf  of  Alter  &  Glover 
was  that  of  Carson,  assistant  cashier  of  the  Union  Stock 
Yards  Bank  of  South  Omaha.     He  testified  as  follows: 

Q.  You  may  state  whether  any  moneys  were  deposited 
by  them  [Martin  Bros.]  with  you  for  the  credit  of  the 
Bank  of  Stockham  during  that  month. 

A.  On  the  8th  of  January  they  deposited  with  us  to 
be  remitted  to  the  Omaha  National  Bank,  to  the  credit 
of  the  Bank  of  Stockham,  $1,330  for  the  use  of  Wiens. 

Q.  They  deposited  money  with  you  for  them  with  in- 
structions to  remit  to  Omaha  for  the  credit  of  that  bank? 

A.  Yes  sir;  on  March  8th  they  deposited  with  us,  to 
be  remitted  to  the  Omaha  National  Bank,  $4,907.55,  for 
the  credit  of  the  Bank  of  Stockham,  and  the  use  of 
Wiens. 

We  think  the  district  court  was  mistaken  in  concluding 
from  this  evidence  that  Alter  &  Glover  had  no  cause  of 
action  against  the  Bank  of  Stockham.  None  of  this  evi- 
dence was  disputed.  Wiens  was  indebted  to  Alter  & 
Glover.  To  secure  that  indebtedness  the  latter  held  a 
chattel  mortgage  upon  Wiens'  cattle.  The  Bank  of 
Stockham  held  mortgage  liens  against  the  same  cattle 
which  were,  by  their  terms,  made  subject  to  Alter  & 
Glover's  mortgage,  and  the  Bank  of  Stockham  at  all 
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times  had  notice  of  the  existence  of  Alter  &  Glover's 
lien  upon  the  Wiens'  cattle.  Wiens,  the  mortgagor, 
shipped  these  cattle  to  South  Omaha  and  sold  them  at 
their  full  value  in  the  public  markets  and  thereby  dis- 
sipated and  destroyed,  or  at  least  deprived  the  mortga- 
gees  of,  the  subje(!t-matter  of  the  property  covered  by 
their  mortgage  and  paid  the  proceeds  of  the  sale  over  to 
the  Bank  of  Stockham.  This  proof  followed  the  alle- 
gations of  Alter  &  Glover's  petition,  and  established,  as 
plain  as  anything  could  be  established,  that  the  Bank  of 
Stockham  had  in  its  possession  when  this  suit  was 
brought,  the  proceeds  of  the  sale  of  the  Wiens  cattle, 
upon  which  cattle  Alter  &  Glover  had  a  first  mortgage 
lien,  the  mortgagor  having  converted  the  mortgaged 
property  into  money.  The  bank  introduced  no  evidence, 
nor  did  it  attempt  to  introduce  aify  evidence,  to  show 
that  it  had  any  right,  title,  or  claim  to  the  proceeds  of 
the  sale  of  these  cattle  by  reason  of  any  fact  whatso- 
ever. So  far  as  the  record  shows  the  bank  held  the 
moneys  as  the  agent  or  bailee  or  debtor  of  Wiens,  and, 
without  doubt,  Wiens  could  not  hold  the  proceeds  of  the 
sale  of  these  cattle  as  against  the  claim  of  Alter  &  Glo- 
ver; and,  if  he  could  not  hold  them,  his  bailee  could 
not.  Cone  v.  Ivinsoriy  33  Pac.  Rep.  [Wyo.]  31,  is  a  case 
almost  identical  with  the  one  at  bar,  and  in  that  case  it 
was  held  that  where  a  mortgagor  of  chattels  sells  the 
mortgaged  property  and  pays  the  proceeds  thereof  to 
his  creditor,  the  creditor  at  the  time  having  knowledge 
of  the  existence  of  the  chattel  mortgage,  such  creditor 
was  liable  to  the  mortgagee  for  the  proceeds  of  the  sale 
of  the  mortgaged  property.  That  case  was  decided  on 
May  19,  1893.  A  rehearing  was  granted  and  the  case 
was  reconsidered  and  another  opinion  written  adhering 
to  the  former  conclusion,  and  reported  in  35  Pac.  Rep., 
93.  But  the  principle  of  the  Wyoming  case  has  been 
much  extended  by  this  court  in  Cady  v.  South  Omaha 
Nat  Bank,  46  Neb.  756.  In  that  case  the  owner  of  some 
cattle  shipped  them  to  a  commission  merchant  in  South 
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Omaha  for  sale.  The  commission  merchant  sold  the  cat- 
tle and  deposited  the  proceeds  to  his  own  credit  in  a 
bank  in  South  Omaha,  with  which  he  was  doing  busi- 
ness, the  bank  at  the  time  having  no  knowledge  or  notice 
of  the  relation  existing  between  the  commission  man  and 
the  owner  of  the  cattle;  and  yet  the  court  held  that, 
irrespective  of  the  question  of  notice,  the  bank  held  the 
proceeds  of  the  sale  of  the  cattle  in  trust  for  their  owner. 
We  are  not  deciding  that  the  action  of  Alter  &  Glover 
is  an  action  at  law  for  conversion  as  against  the  Bank 
of  Stockham,  nor  that  it  is  a  bill  in  equity  seeking  to 
have  the  Bank  of  Stockham  declared  a  trustee  and  to 
hold  the  proceeds  of  the  sale  of  the  Wiens  cattle  in 
trust  for  Alter  &  Glover.  What  we  do  decide,  and  all 
we  decide,  is  that  from  the  uncontradicted  evidence  it 
appears  that  the  mbrtgagor  converted  the  mortgaged 
property  into  money  and  placed  it  in  the  hands  of  his 
agent,  the  Bank  of  Stockham,  it  then  and  there  knowing 
of  the  existence  of  Alter  &  Glover's  lien  upon  the  cattle; 
and,  as  against  the  mortgagees,  Wiens  himself  was  not 
entitled  to  such  proceeds;  that  the  bank,  on  the  evidence 
in  this  record,  has  no  better  title  to  the  money  than 
Wiens  had,  and  is  liable  and  should  account  to  Alter  & 
Glover  for  such  proceeds,  whether  such  a  result  will 
have  the  effect  of  making  the  action  at  bar  one  at  law 
or  in  equity. 

The  judgment  of  the  district  court  in  favor  of  the  Bank 
of  Stockham  and  against  Alter  &  Glover,  and  the  judg- 
ment in  favor  of  Alter  &  Glover  and  against  Wiens,  and 
each  of  them,  are  reversed  and  the  cause  remanded. 

Reversed  and  rebianded. 

Ryan,  C,  adheres  to  the  views  already  expressed* 
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Chicago,  Burlington  &  Quinoy  Eailkoad  Company  v. 
Oliver  Emmert. 

Filed  Decembeb  22, 1897.    No.  7578. 

1.  Bailroad  Companies:  Embankments:    Negligence:    Time   Action 

Accruer.  Where  an  injury  to  the  crops  and  lands  of  one  is  caused 
by  the  negligent  construction  of  a  railway  embankment,  which  ar- 
rested and  held  upon  said  lands  the  flood  waters  of  a  natural 
stream,  such  party's  cause  of  action  accrues  at  the  date  of  the  in- 
Jury  and  not  at  the  date  of  the  negligent  construction  of  the  imr 
provement. 

2.  :  :  INJUBY  TO  Crops:  Measure  of  Damages.    In  such 

case  the  injured  party's  measure  of  damages  to  his  crops  is  their 
fair  value  at  the  time  of  their  destruction;  and  his  measure  of 
damages  as  to  his  land  is  the  difterence  in  its  value  immediately 
before  and  after  such  flooding. 

3.  Surface  Water.    This  court  does  not  attempt  a  deflnition  of  surface 

water.  Whether  or  not  it  is  such  should  be  determined  from  the 
facts  of  the  case  in  which  the  question  is  presented. 

4.  .    The  flood  water  of  the  Nemaha  river  involved  in  this  case 

held  not  to  be  surface  water,  but  a  constituent  part  of  such  stream, 
— a  natural  water  course. 

5.  Special  Damages:  Pleading.    Special  damages  to  be  recovered  must 

be  specially  pleaded. 

6.  Waters:  Damages:  Evidence.    The  ruling  of  the  district  court  in  the 

admission  and  rejection  of  evidence  as  to  the  plaintiffs  measure  of 
damages  examined  and  Iwld  prejudiciously  erroneous. 

7.  :  :   Pleading.    An  allegation  that  the  plaintiff's  farm 

has  been  damaged  by  the  construction  of  a  railway  embankment 

*  near  thereto,  because  the  farm  has  thus  come  to  be  known  in  the 
neighborhood  as  one  liable  to  overflow,  does  not  state  a  cause  of 
action. 


Error  from  the  district  court  of  Richardson  county. 
Tried  below  before  Bitsh,  J.     Reversed. 

The  opinion  contains  a  statement  of  the  case. 

J,  W.  Devrevse  and  F,  E,  Bishop,  for  plaintiff  in  error: 

The  railroad  company  acquired  the  rijjjht  to  build  its 
railroad  where  it  did,  and  constructed  it  in  a  man:i  r 
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proper  for  railroad  purposes.  The  injuries  complained 
of  resulted  from  surface  waters,  and  the  company  did 
not  incur  liability  for  the  damages.  {Bunderaon  v.  Bur- 
lington d  M,  R.  It.  Co.,  43  Neb.  545;  M'mouri  P.  R.  Go.  r. 
Ijetvis,  24  Neb.  848;  Eannaher  v.  8t  Paul,  M.  &  M.  R.  Co., 
37  N.  W.  Eep.  [Dak.]  717;  iforrissey  v.  Chicago,  B.  &  Q. 
R.  Co,,  38  Neb.  406;  Hoard  v.  City  of  Des  Moines,  17  N.  W. 
Rep.  [la.]  527;  McCormick  v.  Kansas  City,  St.  J.  &  C. 
B.  R,  Co.,  57  Mo.  438;  Bell  r.  Norfolk  S.  R.  Co.,  36  Am. 
&  Eng.  R.  Cas.  [N.  Car.]  652;  Chicago  &  A.  R.  Co.  v. 
Bens(My  20  Am.  &  Eng.  R.  Cas.  [Mo.]  102;  AhhoU  v. 
Kansas  City,  St.  J.  d  C.  B.  R,  Co,,  83  Mo.  271;  Moyer  v. 
New  York  C.  &  H.  R.  R.  Co.,  88  N.  Y.  355;  Johnson  v.  Chi- 
cago, St.  P.,  M.  d  0.  R.  Co.,  80  Wis.  641;  Shelby ville  £  B. 
T.  Co.  V.  Green,  99  Ind.  205;  Wilson  v.  Bnmstead,  12  Neb.  1; 
Ogburn  v.  Connor,  46  Cal.  346;  McDaniel  v.  Cummings,  23 
Pac.  Rep.  [Cal.]  797;  Collier  v.  Chicago  d  A.  R.  Co.,  48  Mo, 
App.  399;  Taylor  v.  Fickas,  64  Ind.  173;  Baltimore  £  0. 
R.  Co.  V.  Sulphur  Springs  Independent  School  District,  2 
Am.  &  Eng.  R.  Cas.  [Pa.]  169.) 

In  building  embankments  on  the  right  of  way,  rail- 
road companies  have  the  rights  of  a  land  owner  witli 
reference  to  obstructing  surface  water,  and  may  obstruct 
the  flow  upon  their  land,  or  turn  the  water  back  onto  the 
land  of  others,  without  incurring  liability  for  damages. 
(iVBricn  v.  City  of  St.  Paul,  25  Minn.  331;  Hogcnson  r. 
St.  Paul,  M.  &  M.  R.  Co.,  31  Minn.  226;  Pye  v.  City  of 
Mankato,  36  Minn.  373;  Alden  v.  City  of  Minneapolis,  24 
Minn.  262;  Chicago,  K.  &  N.  R.  Co.  v.  Steck,  33  Pac.  Rep. 
[Kan.]  601;  Missouri  P.  R.  Co.  v.  Renfro,  34  Pac.  Rep. 
[Kan.]  802;  Missouri  P.  R.  Co.  v.  Keys,  40  Pac.  Rep. 
[Kan.]  277;  Brotcn  v.  Winona  d  S.  W.  R.  Co.,  55  N.  W. 
Rep.  [Minn.]  123;  New  York  C.  c6  St.  L.  R.  Co.  v.  Spechnan. 
40  N.  E.  Rep.  [Ind.]  541;  Edicards  r.  Charlotte,  C.  &  A.  R. 
Co.,  18  S.  E.  Rep.  [S.  Car.]  58;  Champion  r.  Toun  of  Cran- 
don,  84  Wis.  405;  Anheuser-Busch  Brewing  Ass'n  r.  Peter- 
son, 41  Neb.  904;  O'Connor  v.  Fond  du  Lac,  A.  d  P.  R.  Co.. 
52  Wis.  526;  Walker  r.  Old  Colony  rf  Y.  /?.  Co.,  103  Mass. 
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10;  Gould  V.  Booth,  66  N.  Y.  62;  Pflcgar  v.  Hastings  &  Da- 
kota R.  Co.,  28  Minn.  510;  OmaM  d  R.  V.  R.  Co.  v.  Mosclwl, 
38  Neb.  281;  Chicago.  B.  d  Q.  R.  Co.  v.  O'Connor,  42  Neb. 
90;  Bell  v.  Norfolk  8.  R.  Co.,  36  Am.  &  EnR.  R.  Cas.  [N. 
Oar.]  651;  Blakeley  v.  Chicago,  K.  &  N.  R.  Co.,  25  Neb.  207.) 

Plaintiff's  cause  of  action,  if  he  has  any,  arose  at  the 
time  the  road  was  built,  and  is,  therefore,  barred  by  the 
statute  of  limitations.  (Chicago  d  E.  I.  R.  Co.  v.  Loeh, 
27  Am.  &  Eng.  K.  Gas.  [111.]  415;  Chicago  d  A.  R.  Co.  r. 
Maher,  91  111.  312;  Kansas  P.  R.  Co.  v.  Mihlntan,  17  Kan. 
224;  Smith  v.  Point  Pleasant  d  O.  R.  R.  Co.,  23  W.  Va.  451; 
Potcers  V.  City  of  Council  Bluffs,  45  la.  652.) 

There  were  erroneous  admissions  of  evidence  as  to  the 
measure  of  damages.  (Drake  v.  Chicago,  R.  I.  d  P.  R.  Co., 
17  Am.  &  Eng.  K.  Cas.  [la.]  49;  Ward  v.  Chicago,  M.  d 
St.  P.  R.  Co.,  63  N.  W.  Rep.  [la.]  1104;  Fremont,  E.  d  M. 
y.  R.  Co.,  V.  Marley,  25  Neb.  145;  Sullens  t?.  Chicago,  R.  I. 
df  P.  R.  Co.,  74  la.  666;  Gentry  v.  Richmond  d  D.  R.  Co., 
16  S.  E.  Rep.  [S  Car.]  893:  Cliase  v.  New  York  C.  R.  Co., 

24  Barb.  [N.  Y.]  273.) 

Rea^ns  d  Reavis  and  C.  Gillespie,  contra. 

References:  Drake  v.  Chicago,  R.  /.  d  P.  R.  Co.,  19  N.  W. 
Eep.  [la.*]  215;  O'Conncll  v.  Ea^t  Tennessee,  V.  d  G.  R.  Co., 
4  Am.  R.  &  C.  Rep.  [Ga.]  448;  Fremont,  E.  d  M.  V.  R.  Co. 
V.  Grum,  30  Neb.  70;  Fremont,  E.  d  M.  V.  R.  Co.  v.  Marley, 

25  Neb.  138;  Omaha  d  R.  Y.  R.  Co.  v.  Standen,  22  Neb.  343. 

Ragan,  0. 

The  Nemaha  river  is  one  of  the  natural  water  courses 
of  the  state,  and  drains  a  large  area  of  territory.  When 
floods  or  freshets  occur  the  channel  of  this  river  over- 
flows, and  the  stream  then  becomes  very  much  widened, 
extending  and  flowing  at  such  times  from  the  foot-hills 
upon  one  side  to  the  foot-hills  upon  the  other  side  of  the 
river's  valley.  In  the  valley  of  this  river,  in  Richardson 
county,  is  situate  the  farm  of  Oliver  Emmert.     In  1883 
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the  Chicago,  Burlington  &  Quincy  Railroad  Company, 
hereinafter  called  the  railroad  company,  constructed  a 
road  at  right  angles  across  the  valley  of  this  river  near 
said  Emmert's  farm.  For  the  purpose  of  laying  its  ties 
and  track  thereon,  the  railroad  company  across  this  val- 
ley constructed  an  embankment  of  earth,  and  left  no 
openings  or  culverts  in  the  same  through  which  the 
waters  of  this  river,  when  out  of  its  banks,  might  flow 
as  they  did  prior  to  the  construction  of  such  embank- 
ment. In  1889  and  1892  freshets  occurred,  the  channel 
of  the  river  overflowed,  and  the  waters  spread  out  over 
the  valley.  The  embankment  arrested  their  progress, 
turned  them  back,  and  held  them  upon  the  lands  of  Em- 
mert,— situate  just  up  the  river  from  the  embankment, — 
and  destroyed,  as  he  alleges,  his  grass  crops  and  pasture, 
a  crop  of  standing  corn,  and  permanently  injured  or  de- 
preciated in  value  his  farm.  To  recover  compensation 
for  these  injuries,  he  sued  the  railroad  company  in  the 
district  court  of  Richardson  county,  alleging  that  the 
railroad  company,  in  omitting  to  construct  culverts  or 
openings  in  its  embankment  for  the  passage  of  the  waters 
of  the  river  in  times  of  flood,  had  been  guilty  of  negli- 
gence that  had  caused  the  injury  to  his  property.  The 
trial  resulted  in  Emmert's  obtaining  a  verdict  and  judg- 
ment, to  review  which  the  railroad  company  has  insti- 
tuted in  this  court  error  proceedings. 

1.  As  already  stated  the  embankment  was  constructed 
in  1883.  The  injuries  sued  for  occurred  in  1889  and  1892, 
and  one  proposition  relied  upon  here  for  a  reversal  of 
the  judgment  of  the  district  court  is  that  Emmert's  cause 
of  action  arose  at  the  time  of  the  negligent  construction 
of  the  embankment,  or  more  than  four  years  before  the 
bringing  of  this  action,  and  hence  was  barred  when 
brought.  This  precise  question  was  presented  to  this 
court  in  Fremont,  E.  d  M.  Y.  R.  Co.  v.  Earlin,  50  Neb.  698, 
and  we  there  held  that  the  cause  of  action  arose  when 
the  injury  sued  for  occurred,  and  not  at  the  time  of  the 
completion  of  the  improvement  negligently  constructed 


Vol.  53]  SEPTEMBER  TERM,  1897.  241 


Chicago,  B.  &  Q.  R.  Co.  v.  Emmert. 


which  caused  the  injury.  The  authorities  bearing  upon 
the  question  under  consideration  are  somewhat  exten- 
sively examined  in  that  case  and  we  see  no  reason  for  not 
adhering  to  the  conclusion  then  reached. 

2.  Another  contention  of  the  railroad  company  is  that 
its  embankment  was  properly  constructed  for  railroad 
purposes;  that  the  overflow  or  flood  water  of  this  river 
was  surface  water;  and,  if  Emmert  was  damaged  by  the 
construction  of  the  embankment  at  the  place  and  in  the 
manner  that  it  did,  the  railroad  company  is  not  liable 
therefor,  as  it  owed  no  duty  to  an  adjoining  proprie- 
tor as  to  the  manner  in  which  it  should  exercise  its  right 
to  build  its  railroad  and  protect  its  property  from  such 
surface  water.  But  is  the  assumption  of  the  railroad 
company  that  the  flood  or  overflow  water  of  this  river 
was  surface  water,  correct?  It  must  be  conceded  that 
many  cases  hold  the  flood  or  overflow  of  a  natural  stream 
is  surface  water.  See  the  rule  stated  and  the  authori- 
ties collated  in  24  Am.  &  Eiig.  Ency.  of  Law  [1st  ed.], 
p.  903.  But  we  are  by  no  means  satisfied  with  the  doc- 
trine of  these  cases  nor  with  the  reasoning  on  which 
they  are  based.  Though  they  are  in  the  majority,  we 
do  not  think  they  are  right.  We  shall  not  attempt  to 
lay  down  a  rule  as  a  guide  in  all  cases  for  determining 
whether  waters  are  surface  waters.  Whether  water  is, 
or  is  not,  surface  waiter  within  the  meaning  of  that  term, 
must  be  determined  from  the  peculiar  facts  in  the  case 
in  which  the  qiu^stion  is  presented.  But  to  say  that  the 
flood  or  overflow  water  of  this  Nemaha  river,  when  out 
of  its  banks,  and  flowing  from  foot-hill  to  foot-hill,  is 
not  a  part  of  the  river  itself,  not  part  of  the  natural 
water  course,  but  mere  surface  water,  is  to  contradict 
ordinary  common  sense.  In  one  sense  of  the  word,  all 
the  water  of  this  river  was  at  one  time,  perhaps,  surface 
water.  When  this  water  was  falling  upon  the  water- 
shed of  this  stream,  when  it  was  millions  of  aqueous 
threads,  flowing  toward  the  stream  covering  the  surface 
of  the  w.atershed,  then  it  was  surface-water;  but  when 
20 
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it  reached  the  stream,  became  a  part  thereof,  whether 
the  stream  was  then  flowing  between  its  ordinary  banks 
and  in  its  ordinary  channel,  or  whether  it  had  extended 
beyond  its  channel,  and  was  flowing  from  one  foot-hill 
to  the  other,  then  this  water  ceased  to  be  surface  water 
and  became  a  constituent  part  of  the  natural  stream. 

In  Cratvford  v.  Ramho,  44  O.  St.  282,  the  supreme  court 
of  Ohio,  in  discussing  the  question  under  consideration, 
said :  "It  is  difficult  to  see  upon  what  principle  the  flood 
waters  of  a  river  can  be  likened  to  surface  water.  When 
it  is  said  that  a  river  is  out  of  its  banks,  no  more  is  im- 
plied than  that  its  volume  then  exceeds  what  it  ordi- 
narily is.  Whether  high  or  low,  the  entire  volume  at 
any  one  time  constitutes  the  water  of  the  river  at  such 
time;  and  the  land  over  which  its  current  flows  must  be 
regarded  as  its  channel,  so  that,  when  swollen  by  rains 
and  melting  snows,  it  extends  and  flows  over  the  bottoms 
along  its  course,  that  is  its  flood-channel,  as  when  by 
drought  it  is  reduced  to  its  minimum,  it  is  then  in  its 
low-water  channel.  Surface  water  is  that  which  is  dif- 
fused over  the  surface  of  the  ground,  derived  from  fall- 
ing rains  or  melting  snows  and  continues  to  be  such  until 
it  reaches  some  well-defined  chJinnel  in  which  it  is  ac- 
customed to,  and  does,  flow  with  other  waters,  whether 
derived  from  the  surface  or  springs;  and  it  then  becomes 
a  running  water  stream  and  ceases  to  be  surface  water.'' 
To  the  same  effect  see  Bynic  v.  Minneapolis  &  St.  L.  R.  Co., 
38  Minn.  214;  OVonncll  v.  East  Tcnmssee,  7.  &  O.  R.  Co., 
4  Am.  E.  &  C.  Rep.  [Ga.]  449;  Sullcm  v.  Chicago,  R.  /. 
d  P.  R.  Co.,  38  N.  W.  Rep.  [la.]  545;  Moore  v.  Chicago, 
B.  &  Q.  R.  Co.,  39  N.  W.  Rep.  [la.]  390.  These  cases  ex-, 
press  our  views  and  we  cheerfully  yield  to  them  as  au- 
thority on  the  subject  under  consideration. 

But  it  is  said  that  in  Morrissey  v.  Chicago,  B.  d  Q.  R.  Co., 
38  Neb.  40(>,  this  court  committed  itself  to  the  doctrine 
that  the  flood  or  overflow  water  of  a  natural  stream  was 
surface  water.  But  counsel  are  mistaken.  Ryan,  C, 
speaking  for  the  court  in  that  case  used  this  language: 
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"The  evidence  in  the  case  under  consideration  fails  to 
show  that  the  water  complained  of  was  a  part  of  Yankee 
creek  before  crossing  the  right  of  way  now  occupied  by 
the  defendant's  embankment,  though  there  is  evidence 
from  which  it  might  be  inferred.  It  seems,  too,  that  it 
was  ultimately  discharged  into  the  Nemaha  river  inde- 
pendently of  Yankee  creek.  *  *  *  It  does  not  sat- 
isfactorily appear  from  the  evidence  that  it  was  a  part 
of  the  flood  water  of  Yankee  creek;  neither  is  it  shown 
that  but  for  the  railroad  embankment  it  would  have 
sought  an  outlet  by  way  of  that  creek.  This  water, 
therefore,  under  any  of  the  definitions  above  given,  was 
but  surface  water  *  *  *."  Further,  the  commissioner 
says:  "Our  conclusions  are  that  the  district  court  cor- 
rectly concluded  from  all  the  evidence  adduced  on  the 
trial  of  this  case  that  the  water,  the  flow  of  which  was 
interfered  with  by  the  railroad  embankment,  was  surface 
water.  It  flowed  in  no  defined  water  course  and  over- 
flowed only  when  there  were  extraordinary  freshets.  It 
was  not  shown  that  in  its  undiverted  course  it  originated 
from  or  returned  to  the  channel  of  Yankee  creek.  Its 
existence  was  directly  traceable  to  falling  rains.  Its 
course  was  along  the  valley  but  not  as  a  part  of  the 
stream.'^  We  reach  the  conclusion,  therefore,  that  the 
flood  or  overflow  waters  of  the  Nemaha  river  that  were 
arrested  and  turned  back  in  1889  and  1892  by  the  em- 
bankment of  the  railroad  company  were  not  surface 
waters  but  were  a  part  of  the  water  of  the  Nemaha 
river, — a  natural  stream. 

3.  Another  error  assigned  and  argued  by  the  railroad 
company  here  relates  to  the  rule  as  to  the  measure  of 
damages  enforced  by  the  trial  court.  Emmert's  proper 
measure  of  damages  under  the  issues  made  by  the  plead- 
ings as  to  his  crop  of  corn,  was  the  fair  value  of  the  corn 
destroyed  at  the  time  of  its  destruction.  The  measure 
of  damages  for  the  grass  pasture  destroyed  was  the  fair 
value  of  the  timothy  and  clover  constituting  the  pasture 
at  the  time  of  its  destruction;   and  the  measure  of  his 
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damages  as  to  the  injury  caused  to  his  real  estate  by 
the  embankment  turning  back  and  holding  thereon  the 
flood  waters,  was  the  difference  in  the  fair  market  value 
of  his  real  estate  immediately  before  and  immediately 
after  such  event.  (Hee  Fremont,  E.  d  M.  V.  R.  Co.  v.  Crunu 
30  Neb.  76;  Kansas  Cittf  &  0.  R.  Co,  v.  Rogers,  48  Neb.  653; 
Fremont,  E,  d  M.  V.  R,  Co.  v.  irarlin,  50  Neb.,  698.) 

On  the  trial  Emmert  was  asked,  and  over  the  objec- 
tions of  the  railway  company  answered,  questions  as 
follows:  "Q.  What  was  the  use  of  that  meadow, — ^tho 
pasture  land, — that  year  worth  to  you?  State  in  round 
numbers  what  loss  it  was  to  you, — the  loss  of  your  pas- 
ture that  year."  To  which  he  answered  that  he  was 
compelled  to  procure  other  pasture  that  year  for  his 
stock  and  that  he  considered  the  loss  was  at  least  ^150. 
"Q.  In  its  matured  state,  as  you  had  it  before  the  fall  of 
1889,  what  was  the  nctual  value  of  that  meadow  to  you?" 
To  which  he  answered  that  it  was  worth  $10  an  acre. 
These  questions  all  called  for  incompetent  and  irrelevant 
evidence  under  the  issues.  In  his  petition  Emmert  made 
no  claim  for  any  special  damages,  but  claimed  damages 
generally  for  the  destruction  of  his  corn  and  timothy 
and  clover  growing  upon  the  lands  on  which  the  embank- 
ment of  the  railroad  company  held  the  flood-waters  of 
the  river.  The  question  was  not  what  the  use  of  the 
meadow  or  the  value  of  the  meadow  was  to  Emmert, 
but  the  question  was:  What  was  the  actual  fair  value  of 
this  crop  of  timothy  and  clover  at  the  time  it  was  de- 
stroyed, and  what  was  the  fair  value  of  the  crop  of  corn 
destroyed?  As  to  the  depreciation  in  value  of  the  land 
caused  by  the  embankment's  arresting  the  flood  waters 
of  the  river  the  petition  alleged  "that  said  plaintiff  has 
been  further  damaged  in  the  sum  of  ?2,000  by  reason  of 
the  depreciation  of  the  market  value  of  said  farm  in 
this:  that  in  consequence  of  such  overflow  in  the  year 
1889,  and  the  flooding  of  his  farm  by  said  railroad  grade 
holding  and  damming  the  water  back  upon  it,  and  by 
subsequent  overflows  of  like  character,  his  said  farm  has 
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come  to  be  known  in  the  neighborhood  as  one  liable  to 
overflow,  and  consequently  has  lessened  the  market  value 
of  the  land  two-fifths  of  its  value  before  it  was  flooded 
by  said  negligently  constructed  railroad,  in  August, 
1883."  This  allegation  of  the  petition  did  not  state  a 
cause  of  action.  Under  this  allegation  Emmert  was  not 
entitled  to  introduce  any  evidence  to  show  that  his  real 
estate  had  been  damaged  or  depreciated  in  value  by  the 
construction  of  this  embankment;  yet  Emmert  was,  on 
the  trial,  over  the  objection  of  the  railway  company, 
permitted  to  testify  that,  after  the  recession  of  the  high 
waters,  the  land  was  left  wet  and  in  a  bad  condition  to 
cultivate;  that  the  use  of  it  in  the  year  following  the 
flood  was  of  less  value  by  one-half  than  it  was  previous 
to  the  flood;  that  the  crops  grown  on  the  premises  in 
the  year  succeeding  the  flood  were  only  half  the  value 
they  would  have  been  had  the  flood  not  been  there;  that 
this  value  amounted  to  five  dollars  an  acre.  The  admis- 
sion of  all  this  evidence  was  error,  as  it  violated  the 
rule  of  damages  applicable  to  the  case.  We  cannot  say 
that  the  admission  of  this  evidence  was  not  prejudicial 
to  the  railroad  company,  as  under  it  the  jury  may  have, 
and  probably  did,  charge  the  railroad  company  with  the 
sum  of  money  which  Emmert  testified  he  was  compelled 
to  pay  for  having  his  cattle  pastured  during  the  autumu 
succeeding  the  flooding  of  his  land  in  August,  1892.  The 
jury  may  have  and  probably  did  estimate  the  value  of 
the  crop  grown  on  the  premises  in  the  year  succeeding 
the  flood  of  1892,  and  concluded  that  crop  was  not  worth 
as  much  by  $5  an  acre  as  it  would  have  been  had  the 
lands  of  Emmert  not  been  overflowed  in  that  year.  As 
ah-eady  stated,  Emmert  was  not  suing  for  any  of  these 
things.  He  alleged  generally  in  his  petition  his  owner- 
ship of  these  lands;  that  on  part  of  the  land  was  a  crop 
of  growing  corn,  and  on  other  parts  of  the  land  there  was 
a  pasture  composed  of  timothy  and  clover,  and  that 
these  grasses  and  this  corn  crop  in  1889  were  destroyed 
by  the  holding  of  the  flood  waters  of  tho  rivcT  on  his 
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lands  by  the  railroad  company's  embankment.  What 
he  had  been  compelled  to  pay  or  had  paid  for  pasturinjij 
his  cattle  by  reason  of  the  presence  of  the  water  on  his 
lands  in  18S1)  was  not  an  issue  in  the  case.  Whether  the 
crop  succeeding  the  flood  of  1889  and  1892  was  as  good 
as  it  would  have  been  had  such  an  overflow  not  occurred, 
was  not  an  issue  in  the  case.  We  are  constrained  to  say 
that  we  think  the  admission  of  this  evidence  was  preju- 
dicially erroneous.  The  judgment  is  reversed  and  the 
cause  remanded  to  the  district  court  with  instructions  to 
grant  the  railroad  company  a  new  trial. 

Keversed  and  remanded. 


Nebraska  Loan  &  Trust  Company,  appellant,  v.  Lin- 
coln &  Blac^k  Hills  Railroad  Company,  appellee. 

Filed  December  22, 1897.    No.  7958. 

Eminent  Domain:  Review  of  Proceedings:  Error  and  Appeal.  The 
method  of  bringing  to  this  court  for  review  judgments  of  the  dis-- 
trict  court  in  proceedings  by  railroads  for  the  exercise  of  the  right 
of  eminent  domain  is  by  petition  in  error  and  not  by  appeal. 

Appeal  from  the  district  court  of  Howard  county. 
Heard  below  before  KendalIj,  J.     Appeal  dismissed. 

J.  B,  Cessna,  W,  11,  Thompson,  John  A.  CaMo,  and  George 
F.  Work,  for  appellant. 

O.  A.  Abbott,  J.  IV.  Dewecse,  and  F.  E.  Bishop,  contra* 

Irvine,  C. 

The  Lincoln  &  Black  Hills  Railroad  Company  insti- 
tut(Ml  proceedings  in  Howard  county  for  the  appropria- 
tion of  land  of  the  Nebraska  Loan  &  Trust  Company. 
I'rom  the  report  of  the  appraisers  an  appeal  was  taken 
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to  the  district  court.  Within  six  months  after  the  ren- 
dition of  judgment  in  the  district  court  a  transcript  of 
the  proceedings  was  lodged  in  this  court,  but  more  than 
a  year  has  elapsed  and  no  petition  in  error  has  been  filed 
or  summons  in  error  issued.  It  is  plain  that  the  case  is 
here,  if  at  all,  by  appeal  and  not  on  error.  The  railroad 
company  now  interposes  objections  to  the  jurisdiction, 
presenting  the  question  whether  an  appeal  lies  from  the 
district  court  to  this  court  in  such  cases. 

For  many  years  it  has  been  generally  assumed  that 
cases  of  this  character,  being  leg.al  rather  than  equitable 
in  their  nature,  should  be  brought  here  on  error  and  not 
by  appeal.  At  the  same  time  there  is  no  constitutional 
inhibition  against  providing  for  an  ai)p.»al  in  such  cases, 
and  the  Nebraska  Loan  &  Trust  Company  contends  that 
the  legislature  has  provided  such  a  remedy.  The  ques- 
tion is  one  of  technical  rather  than  substantial  impor- 
tance, in  view  of  the  equal  advantages  now  afforded  by 
the  two  methods  of  review.  The  statute,  after  providing 
how  condemnation  proceedings  by  railroad  companies 
shall  be  instituted,  appraisers  appointed,  damages  ascer- 
tained and  reported  to  the  county  judge,  and  for  an  ap- 
peal from  the  report  of  the  appraisers  to  the  district 
court,  further  provides  that  ''either  party  may  appeal 
from  the  decision  of  the  district  court  to  the  supreme 
court  of  the  state,  and  the  money  so  deposited  shall  re- 
main in  the  hands  of  the  county  judge  until  a  final  de- 
cision be  had,  subject  to  the  order  of  the  supreme  court." 
(Compiled  Statutes,  ch.  16,  sec.  97.)  This  section  was 
adopted  as  a  portion  of  the  first  statute  regulating'' rail- 
roads, approved  February  8,  18(>4.  (Session  I.aws,  j). 
130.)  It  has  remained  in  this  r(»sp(H*t  unchanged,  except 
by  the  substitution  of  "state"  for  "territory"  and  "county 
judge"  for  "probate  judge."  It  is  by  virtue  of  the  use 
.  of  the  word  "appeal"  in  this  section  that  appellant  here 
claims  the  right. 

It  has  frequently  been  remarked  that  the  word  "ap- 
peal" is  used  in  many  different  senses,  owing  to  the  di- 
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versity  of  statutes  regulating  appellate  procedure.  In  at 
least  four  senses  has  it  been  used  in  this  state  with  refer- 
ence to  proceedings  in  the  sui)renie  court  alone.  In  one 
sense,  and  a  very  frequent  one,  it  denotes  all  kinds  of 
proceedings  for  the  review  of  cases, — all  proceedings 
commonly  known  as  appellate.  {Vidv  2  Am.  &  Eng.  Ency. 
Law  425,  and  all  the  P]nglish  dictionaries.)  In  its  special 
and  technical  sense  it  designates  the  particular  form  of 
review,  dependent  upon  statute  f6r  its  existence  (Wilcox 
v.  Saunders,  4  Neb.  569;  State  v.  Emi(jn,  11  Neb.  529; 
State  i\  Bethea,  43  Neb.  451),  whereby  a  case  is  trans- 
ferred, after  decision,  to  a  higher  court  for  a  re-examina- 
tion of  the  whole  proceeding,  and  final  judgment  or  de- 
cree in  accordance  with  the  result  of  such  re-examination. 
(State  V,  Doane,  35  Neb.  707;  Western  Cornice  Mfg.  Co.  i\ 
Tjcaren worth,  52  Neb.  418.)  In  the  latter  sense,  as  applied 
to  proceedings  in  this  court,  it  can  now  <mly  refer  to  the 
technical  appeal  provided  for  by  the  present  "Title  21" 
of  the  Code  of  Civil  Procedure.  T^nless  in  the  statute 
under  consideration  it  was  usc^d  in  this  sense,  this  case 
is  not  properly  before  us.  To  determine  the  question  an 
examination  of  the  history  of  the  various  laws  on  the 
subject  is  nc^cessary. 

The  first  territorial  legislature,  as  its  first  act,  adopted 
portions  of  the  statutes  then  in  force  in  Iowa.  Among 
these  provisions,  appearing  as  section  552,  was  the  fol- 
lowing: "From  the  decision  of  the  district  court  an  ap- 
peal lies  to  the  supreme  court."  Immediately  following, 
but  under  a  separate  caption,  were  a  number  of  sections 
providing  the  manner,  time,  and  effect  of  taking  such 
appeal,  very  different  from  the  law  now  in  force.  This 
was  tlH^  only  method  of  review  except  by  certioraH  then 
provided,  and  the  only  one  known  in  civil  cases  until 
1858.  This  was  not  our  present  technical  appeal, 
wher(4)y  eciuity  cases  are  reviewed,  but  a  general  and 
exclusive  method  of  review.  In  1858  a  Code  of  Civil 
Procedure  was  ad(>pt(^d  which,  with  amendments  by  sub- 
P(M|U(»nt  l(\t;islatures,  forms  our  present  code  of  practice. 
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Title  16  of  that  Code  provided  for  proceedings  in  error, 
and  evidently  contemplated  making  that  the  sole  method 
of  review  by  the  supreme  court.  A  number  of  the  former 
provisions  were  then  expressly  repealed  and  there  was 
also  a  general  repealing  clause,  against  which  there  was 
then  no  inhibition.  Throughout  the  history  of  the  terri- 
tory the  distinction  between  law  and  equity  was  observed 
in  regard  to  procedure,  and  February  15,, 1864,  there  was 
approved  an  act  to  regulate  the  practice  in  chancery. 
Section  45  of  that  act  provided  for  the  appeal  of  chan- 
cery cases,  and  the  following  sections  regulated  the  time, 
manner,  and  effect  of  such  appeals.  These  provisions 
were  carried  into  the  Revised  Statutes  of  1866  as  Title 
24  of  the  Code.  They  were  repealed  in  1867  (Session 
Laws,  p.  71)  by  the  act  whereby  the  distinctions  were 
abolished  between  actions  at  law  and  suits  in  equity. 
Thus  we  see  that  the  general  appeal  provided  for  in  1855 
had  been  superseded  in  1858  by  the  creation  of  proceed- 
ings in  error,  and  while  the  sections  following  the  cap- 
tion line  and  providing  not  for  the  right  but  the  method 
of  appealing  seem  not  to  have  been  expressly  repealed, 
the  Code  of  1858  rendered  them  obsolete.  {Irmin  v.  Cal- 
houn, 3  Neb.  453.)  No  such  thing  as  an  appeal  was  there- 
after known  to  our  law  until  February  15,  1864,  when  a 
new  kind  of  appeal  was  created  for  chancery  cases  alone. 
The  repeal  of  this  law,  in  1867,  entirely  abolished  appeals 
to  the  supreme  court.  {Irwin  v.  Calhoun,  supra.)  There 
again  followed  a  period  wherein  appeals  did  not  exist, 
until  March  3,  1873,  when  the  present  law  was  passed, 
providing  for  appeals  in  equity  cases,  and  which  has 
been  inserted  into  the  Code  as  Title  21,  in  place  of  the 
long  obsolete  sections  regulating  the  manner  of  pro- 
ceeding in  the  early  form  of  appeals,  adopted  from  Iowa. 
Wilcox  V.  Saunders,  4  Neb.  569.)  In  the  two  cases  last 
cited  will  be  found  interesting  reviews  of  the  legislation 
we  have  been  considering,  by  judges  who  were  for  the 
most  part  personally  cognizant  of  its  history. 
The  section  which  it  is  claimed  gives  the  right  of  ap- 
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peal  in  this  case  was,  it  will  be  observed,  enacted  at  a 
time  when  for  six  years  no  appeals  to  the  supreme  court 
had  been  known  to  the  law,  and  a  wec*k  before  the  same 
legislature  created  anew  the  right  to  appeal,  and  con- 
fined it  to  chancery  cases.  It  follows  then  that  the  word 
"appeal"  in  the  proviso  quoted  could  not  have  referred 
to  the  present  technical  appeal,  which  was  not  created 
until  nine  years  thereafter,  and  then  confined  to  equity 
cases;  nor  to  the  early  appeal  provided  for  in  1855,  for 
that  method  had  been  for  six  years  superseded;  nor  again 
did  it  anticipate  and  contemplate  the  appeal  provided 
for  one  week  later,  else  that  appeal  would  not,  by  the 
terms  of  the  statute,  have  been  restricted  to  chancery 
cases.  A  retrospective  glance  will  show  that  appellate 
procedure  was  still  in  a  formative  state  and  had  not  in 
the  minds  of  the  legislature  yet  assumed  a  fixed  char- 
acter. The  word  used  could  not  have  referred  to  any 
special  method  of  review  then  known,  and  must  have 
been  used  in  its  broad  sense  for  the  purpose  of  conferring 
generally  the  right  to  a  review  by  the  Supreme  court, 
leaving  the  practice  and  method  of  review  to  be  de- 
termined by  the  legislation  in  force  at  the  time  of  any 
particular  proceeding.  So  interpreted  we  have  no  hesi- 
tation in  saying  that  under  present  statutes  the  method 
must  be  by  petition  in  error.  The  action  is  essentially 
legal  and  is  not  within  the  cases  which  the  act  of  1873 
permits  to  be  brought  here  by  appeal. 

It  is  contended  that  a  technical  appeal  must  have  been 
contemplated  by  the  final  clause  of  the  statute,  whereby 
the  condemnation  money  is  to  be  held  by  the  county 
judge  "until  a  final  decision  be  had,  subject  to  the  order 
of  the  supreme  court."  This  can  mean  no  more  than 
that  the  money  is  to  be  held  subject  to  the  final  decision 
as  ordered  by  the  supreme  court;  but  if  it  be  true  as 
claimed  that  it  contemplates  the  entry  of  a  final  judg-- 
ment  by  the  supreme  court,  this  is  insignificant,  because 
section  594  of  the  Code,  inasmuch  as  error  was  to  be 
madr  the  only  method  of  review,  expressly  provided  that 
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in  error  eases  the  supreme  court  may  itself  enter  the 
judgment  the  district  court  should  have  entered. 


Kagan,  C,  not  sitting. 


Appeal  dismissed. 


&3    25t 
55    25S 

Philip  M.  Crapo  v.  H.  C.  Hefner  et  al.  •  i  53  2571 

158    3831 
Filed  January  3, 1898.    No.  7704. 

Notes:  Rates  of'4nterest.  Where  a  note  or  bond  provides  for  inter- 
est at  a  lawful  rate  from  date  until  maturity,  and  for  a  higher 
lawful  rate  thereafter,  the  latter  provision  is  not  in  the  nature 
of  a  penalty,  but  is  authorized  by  section  3,  chapter  44,  Compiled 
Statutes,  and  accordingly  enforceable  in  an  action  on  the  con- 
tract.    {Havemeyer  v,  Paul,  45  Neb.  373.) 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.     Reversed. 

A'^ianiitel  J.  Tuttle,  for  plaintifif  in  error, 

W.  E.  Stewart  and  E.  H.  Wooletfy  contra. 

Post,  (J.  J. 

There  is  presented  by  the  record  of  this  case  a  single 
question,  viz.,  the  rate  of  interest  recoverable  upon  the 
note  in  suit,  which  in  terms  provides  for  interest  at  seven 
per  cent  per  annum,  payable  annually,  with  the  further 
proviso  that  "this  note  is  to  draw  nine  per  cent  interest 
per  annum  after  default  in  payment  of  principal  or  in- 
terest." There  was  due  at  the  commencement  of  the 
action,  in  addition  to  the  principal  note  of  |3,000,  one 
interest  coupon  for  $210,  which  also  provided  for  interest 
at  the  rate  of  nine  per  cent  after  maturity.  The  district 
court  allowed  interest  at  seven  per  cent  only  and  denied 
the  plaintiff's  prayer  for  the  higher  rate  contracted  for 
i  fter  default,  and  which  is  the  ruling  now  assigned  as 
error. 
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The  precise  question  here  involved  was,  in  Havcfneytr 
r.  Paid,  45  Neb.  373,  deterniined  adversely  to  the  rulinj; 
of  the  district  court.  It  was  in  the  case  cited  held, 
overruling  Richardson  v.  Camphell,  34  Neb.  181,  that  where 
a  note  providers  for  a  lawful  rate  of  interest  from  date 
until  maturity  and  a  higlier  lawful  rate  thereafter,  the 
latter  provision  is  not  in  the  nature  of  a  penalty,  but  is 
authorized  by  section  3,  chapter  44,  Compiled  Statutes, 
and  accordingly  <*nforceabl(»  in  an  action  on  the  contract. 
It  follows  from  tlie  reasoning  in  that  case  that  the  judg- 
ment of  the  district  court  must  be  reversed  and  the  cause 
remanded. 


Beyersed. 


Guy  Mathews  v.  H.  B.  Mulfoed. 

Filed  January  3, 1898.    No.  7436. 

1.  Bm  of  Exceptions:  Ali-.owance:   Laches.    The  fact  that  th«  party 

excepting  was  diligent,  and  the  delay  In  serving  a  bill  of  excep- 
tions was  caused  by  the  official  reporter's  default  In  preparing 
a  transcript  of  the  testimony,  does  not  authorize  the  submission 
of  the  bill  after  the  expiration  of  the  time  fixed  by  law  and  the 
order  of  the  court. 

2.  New  Trial:  Bill  of  Exceptions:  Neglect  of  Stenographer.    A 

court  of  equity  will  grant  a  new  trial  in  a  proper  case  where  a 
party  has  been  deprived  of  a  bill  of  exceptions  by  reason  of  the 
inability  of  the  stenographic  reporter  to  furnish  a  transcript  of 
the  testimony  in  time. 

Error  from  the  district   court  of  Douglas  county. 
Tried  below  before  Scott,  J.     Affirnml. 

Smith  &  SheeaUy  for  plaintiff  in  error. 

7.  B.  Andrews,  contra. 

Post,  0.  J. 

This   action  was   instituted  in   the  court   below   by 
(hiy   Mathews,  an  infant,  by  Mellon  L.  Mathews,  his 
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next  friend,  to  recover  for  personal  injuries.  At  the 
close  of  plaintiff's  testimony  the  jury,  under  the  direc- 
tions of  the  court,  returned  a  verdict  for  the  defendant, 
and  to  reverse  the  judgment  entered  thereon  is  the  pur- 
pose of  these  proceedings. 

The  cause  was  tried  at  the  September,  1893,  term  of 
the  district  court  of  Douglas  county,  which  adjourned 
si7ie  die  on  January  5,  1894.     Forty  days  from  the  rising 
of  the  court  was  allowed  for  the  preparation  and  service 
of  a  bill  of  exceptions.     The  trial  judge  extended  the 
time  an  additional  forty  days.     The  official  stenographer 
furnished  the  plaintiff  with  a  transcript  of  the  evidence 
on  May  29, 1894,  with  his  certificate  attached  to  the  effect 
that  owing  to  the  large  amount  of  official  business  in  his 
hands,  he  was  unable  sooner  to  complete  the  transcript 
of  the  evidence.    The  proposed  bill  of  exceptions  was 
served  upon  counsel  for  defendant  two  days  later,  which 
was  considerably  more  than  eighty  days  from  the  rising 
of  the  court.     The  draft  of  the  bill  was  returned  to  plain- 
tiff with  the  indorsement  thereon  objecting  to  the  allow- 
ance thereof  on  the  ground  that  the  same  was  not  served 
in  time.     The  bill  was  allowed  by  the  trial  judge,  subject 
to  the  foregoing  objections.     Under  the  foregoing  facts 
can  the  bill  of  exceptions  be  considered  for  any  purpose? 
Plaintiff  argues  the  affirmative  of  the  proposition  and 
cites  in  support  of  his  contention  Richards  v.  State,  22 
Neb.  145.    The  cases  are  substantially  alike,  but  the 
opinion  in  Richards  v.  State,  supra,  upon  the  question  be- 
fore us  was  in  efXpress  terms  overruled  in  Horba^h  v.  City 
of  Omaha,  49  Neb.  851,  in  which  last  case  it  was  decided 
that  a  bill  of  exceptions  not  presented  to  the  adverse 
party  within  the  time  fixed  by  law  and  the  order  of  the 
court  cannot  be  considered,  over  objection,  notwithstand- 
ing the  delay  in  the  presentation  was  caused  solely  by 
the  default  of  the  official  reporter  in  preparing  a  trans- 
cript of  the  evidence.     Following  that  decision  the  bill 
of  exceptions  must  be  disregarded.     The  remedy,  if  any, 
is  by  application  to  a  court  of  equity  for  a  new  trial. 
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{Cvrran  v,  Wilcox,  10  Neb.  449;  Hollnnd  v.  Chicago^  B.  & 
Q.  R,  Co.,  52  Neb.  100.)  Being  unable  without  a  con- 
sideration of  the  testimony  to  determine  whether  any 
error  was  committed  in  directing  the  verdict,  the  judg- 
ment is 

Affirmed. 


Nicholas  Halmes,  appkllant,  v.  George  E.  Dovey, 

appkllee. 

Filed  January  3, 1898.    No.  7565. 

Beview:   Conflicting   Evidence.    Decree   appealed   from  held  to  be 
sustained  by  sufficient,  although  conflicting,  evidence. 

Appeal  from  the  district  court  of  Cass  county.  Heard 
below  before  Chapman,  J.     Affirmed. 

Byron  Clark,  for  appellant. 

A.  N.  Sullivan,  contra. 

Post,  C.  J. 

This  was  an  action  in  the  district  court  for  Cass  county, 
the  purpose  of  which  was  to  comi)el  the  <lefendant  Dovey 
to  execute  an  alleged  agreement  for  the  release  of  certain 
lands  from  the  operation  of  a  judgment  previously  re- 
covered by  him  against  one  Thomas,  the  plaintiff's 
grantor.  A  final  hearing  in  the  district  court  resulted 
in' a  finding  and  decree  adverse  to  the  plaintiff's  conten- 
tion, and  from  which  an  appeal  has  been  prosecuted  in 
this  court. 

Appellant  frankly  concedes  that  the  evidence,  so  far 
as  it  relates  to  the  principal  question  at  issue,  viz.,  the 
agreement  alleged  as  the  foundation  of  the  action,  is 
conflicting  and  irreconcilable,  but  seeks  to  prove  that  the 
finding  is  so  decidedly  against  the  weight  of  the  evidence 
as  to  require  a  reversal  of  the  decree  upon  that  ground, 
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while  counsel  for  appellee,  with  equal  plausibility,  de- 
fends the  gnding  as  the  logical  and  necessary  result  of 
the  proofs  adduced.  It  is  clear,  from  a  reading  of  the 
entire  record,  that  the  case  iis  governed  by  the  rule  many 
times  asserted  by  this  court,  viz.,  that  a  judgment  or  de- 
cree, unless  manifestly  wrong,  will  not  be  disturbed  al- 
though the  evidence  may  seem  sufficient  to  support  a 
finding  for  the  adverse  party.  A  statement  of  the  evi- 
<lence  would  in  this  connection  be  without  profit  to  any 
of  the  parties  concerned  and  will  accordingly  not  be 
attempted. 

Degree  affirmed. 


ma     ^Ut 

Patrick  D.  McCJormick,  Administrator,  v.  Mrs.  S.  A.  ■«  sm 

MOCORMIOK.  eo  TOD 

Filed  Jakvaxy  8, 1898.    No.  7689. 

Szeeuton  and  Administrators:  Allowance  of  Claims:  Obders: 
Records.  Thie  order  of  allowance  of  a  claim  against  an  estate 
by  the  county  court,  and  Its  entry  thereof,  examined,  and  JieUl 
sufficient,  both  in  form  and  substance;  and  further,  that  the  entry 
was  not  fatally  defective  by  reason  of  its  lack  of  the  signature  of 
the  county  judge. 

Error  from  the  district  court  of  Sarpy  county.  Tried 
below  before  Blair,  J.    Reversed. 

J.  J.  0^ Connor  and  /•  J.  DunUy  for  plaintiff  in  error. 

Anthony  E.  Langdon  and  Martin  Langdon,  contra. 

Harrison,  J. 

Prom  the  record  filed  in  this  matter,  we  discover  that 
during  the  year  1891  Margaret  L.  McKenna,  of  Sarpy 
county,  this  state,  died  intestate.  Application  was  made 
to  the  county  court  by  the  defendant  in  error,  mother 
of  the  deceased,  for  the  appointment  of  an  administrator 


256  KEBRASKA  REPORTS.  [Vor..  5ii 


Mc'Jormick  v.  McCormick. 


of  tlie  estate,  and  she  named  in  her  petition  Daniel  Mor- 
rison for  such  position.  Clement  L.  MeKen^a  appeared 
and  requested  the  appointment  of  Patrick  D.  McCor- 
mick. This  request  was  granted,  and,  in  August,  1892, 
.McCormick  was  appointed  administrator,  and  was  al- 
lowed one  year  within  which  to  settle  the  estate.  By 
order  of  the  court,  duly  published,  creditors  were  al- 
lowed six  months  within  which  to  present  claims  for 
adjustment,  and  September  20,  1892,  October  28,  1892, 
and  December  26,  1892,  were  designated  as  the  days 
for  hearing  and  adjustment  of  claims.  On  September 
20,  of  the  days  fixed  by  such  order,  the  defendant  in 
error  presented  a  claim  against  the  estate;  and  of  what 
was  done  in  regard  to  her  claim  the  record  discloses  as 
follows:  On  the  back  of  the  claim  was  indorsed:  "Al- 
lowed Sept  20,  1892.  Edward  B.  Hoyt,  Co.  Judge." 
And  in  the  files  of  the  county  court  there  appeared  what 
was  headed  a  "Schedule  of  Claims,''  one  of  which  was: 


Claimant. 

Amount  of 
claim. 

Nature  of 
account. 

When  allowed. 

Mrs.  S.  A,  McCormick. 

$739.50 

Sept  20,  1892. 

There  was  a  column  in  which  as  to  the  other  claim 
(there  was  but  one  other  scheduled)  there  appeared  the 
amount  allowed.  Of  the  claim  here  in  question  there 
was  no  entry  in  said  column. 

Of  the  exhibits  in  the  record  presented  to  this  court 
was  this: 

"Copy  of  Entry  Book  C,  page  446.     Exhibit  C. 

"In  the  Matter  of  the  Estate  of  Maggie  McKenna. 
Schedule  of  Claims  Allowed  by  the  Court  Sep- 
tember 20,  1892. 

"F.  A.  Harrison,  legal  notice f 6  00 

"Mrs.  S.  A.  McCormick,  as  per  bill  on  file 739  50 

"Allowed  September  20,  1892 739  50' 
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During  the  month  of  January,  1894,  on  an  application 
for  the  purpose  on  behalf  of  defendant  in  error,  a  cita- 
tion was  issued  to  the  administrator  by  which  he  was 
required  to  appear  and  show  cause  why  he  did  not,  or 
should  not,  pay  the  claim  of  defendant  in  error.  The 
administrator  appeared  and  made  a  showing  in  the  mat- 
ter, a  hearing  was  had,  and  the  matter  taken  under  ad- 
visement. A  short  time  afterward,  and  seemingly  be- 
fore the  decision  in  the  submitted  controversy,  there 
was  filed  for  defendant  in  error  a  motion  that  the  court 
correct  or  amend  the  docket  entry  of  the  allowance  of 
her  claim.  Of  this  motion  there  was  a  hearing,  after 
which  it  was  overruled.  The  court  in  its  decision  on 
the  motion  made  findings  in  effect  that  the  claim  had 
never  been  allowed,  and  that  no  hearing  had  ever  been 
had  thereon,  and  ordered  a  hearing  on  the  claim,  fixed  a 
time  within  which  it  was  to  be  done,  and  appointed 
commissioners  to  examine  and  adjust  it.  On  error  to 
the  district  court  of  Sarpy  county,  the  order  of  the 
county  court  was  reversed,  and  the  journal  entry  states 
further  of  what  was  done:  "It  is  ordered  that  this  cause 
be  remanded  for  further  proceedings  by  said  court  in 
accordance  with  law,  and  that  the  motion  and  applica- 
tion be  sustained  and  a  judgment  entered  nunc  pro  tunc, 
as  of  the  20th  day  of  September,  1892."  The  matter  is 
presented  here  in  error  proceedings  on  the  part  of  the 
administrator. 

As  we  view  the  questions  raised,  their  proper  solution 
requires  a  reference  to,  and  application  of,  some  of  the 
statutory  provisions  relative  to  the  county  court  and  its 
jurisdiction  in  the  settlement  of  estates  of  deceased  per- 
sons. It  is  directed  in  the  chapter  which  regulates  the 
settlement  of  such  estates  that  a  time  shall  be  fixed 
within  which  claims  against  the  estate  must  be  pre- 
sented for  adjustment;  also  that  times  and  places  shall 
be  designated  for  examining  and  passing  on  claims  of 
which  notice  shall  be  given  in  the  prescribed  manner. 
It  is  also  provided  that  the  judge  of  the  county  court 
21 
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shall  examine,  adjust,  and  allow  or  reject  claims.  (See 
Compiled  Statutes  1891,  ch.  20.)  In  the  chapter  relative 
to  county  courts,  the  section  in  regard  to  the  probate 
books  which  was  in  force  at  the  times  of  the  occurrences 
out  of  which  arose  this  controversy,  was  as  follows: 
"The  probate  books  shall  consist  of  a  record,  entry, 
estate,  and  fee  book,  which  shall  be  kept  as  follows: 
1.  The  record  book  shall  contain  a  full  record  of  all 
wills,  testaments  and  codicils,  and  the  probate  thereof, 
all  letters  testamentary,  of  administration  and  guardian- 
ship, and  all  bonds  of  executors,  guardians  and  admin- 
istrators. The  original  papers  shall  be  filed  and  pre- 
served in  the  office.  2.  There  shall  be  entered  in  the 
estate  book  all  inventories,  appraisements,  sale  bills,  and 
other  exhibits  and  reports  received  by  the  court,  rela- 
tive to  the  settlement  or  disposition  of  estates,  showing 
the  amount  of  all  such  estates,  as  shown  by  such  instru- 
ments. 3.  The  entry  book  shall  contain  a  fair  state- 
ment of  all  the  matters,  controversies,  and  suits  that 
may  have  arisen  for  decision  and  adjudication  before 
said  court,  with  the  names  of  the  parties,  dates  of  each 
entry,  and  the  judgment  or  opinion  of  the  court,  and  all 
orders  thereof,  and  a  full  record  of  all  determinations  of 
the  district  or  supreme  court  upon  appeal  or  petition  in 
error  in  such  matters,  controversies,  and  suits.  4.  The 
fee  book  shall  contain  an  exact  account  of  all  fees  al- 
lowed and  paid  in  each  case,  showing  the  names  of  the 
persons  receiving  the  same,  and  for  what  such  fees  were 
paid/^     (See  Compiled  Statutes  1891,  ch.  20,  sec.  32.) 

It  is  conceded  that  the  entry  in  book  "C,"  which  we 
have  hereinbefore  set  forth  in  terms,  was  in  the  hand- 
writing of  the  judge  who  was  in  office  at  the  date  it 
states  the  account  or  claim  was  allowed  (he  had  died 
before  this  proceeding  was  instituted),  and  we  think  it 
may  be  said,  from  what  appears  in  the  record,  and  it  is 
not  controverted,  that  this  entry,  such  as  it  was,  ap- 
peared in  the  proper  book  for  such  an  entry, — in  what 
is  designated  by  the  section  of  the  statutes  just  quoted 
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as  the  "entry  book."  If  so,  was  it  such  an  entry  as  con- 
stituted the  claim  an  allowed  one?  We  think  the  an- 
swer must  be  in  the  affirmative  .  All  the  preliminaries 
prescribed  in  the  statute,  such  as  fixing  the  dates  for  the 
presentmeiit  and  adjustment  of  claims,  publication  of 
notice,  etc.,  had  been  observed  and  fulfilled.  The  entry 
on  the  record,  while  lacking  in  some  recitals  such  as  th(» 
appearances  of  parties  and  the  hearing  and  contest  over 
the  claim,  if  any,  was  sufficient  to  show  an  allowance  of 
the  claim  and  was  complete  as  an  allowance  in  fact, 
and  also  as  an  entry  of  the  act.  (Yeahnan  v.  Yeatnian,  35 
Neb.  422.)  That  the  county  judge  did  not  sign  th  ^ 
record  of  the  order  of  allowance  did  not  invalidate  or 
render  the  allowance  of  no  force.  The  lack  of  the  signa- 
ture is  not  fatal.  {Scott  v.  Rohman,  43  Neb.  618.)  It  fol 
lows  that  the  judgment  of  the  district  court  by  which  th  » 
adjudication  of  the  county  court  was  reversed  will  he 
affirmed  and  the  order  to  the  county  court  to  make  a  n:ii  r 
pro  tunc  entry  of  the  order  of  allowance  of  the  claim 

will  be 

Reversed. 


Alice  V.  Anderson  v.  Jerusha  E.  Story,  Guardian. 

FiLBD  January  3, 1898.    No.  7728. 

1.  Beview:  Jurisdiction:  Consent.    If  there  Is  a  lack  of  Jurisdiction 

of  the  subject-matter,  acquiescence  or  consent  of  the  parties  that 
it  be  assumed  will  not  confer'  it,  and  an  appeal  in  the  case  or 
proceeding  from  the  adjudication  therein  vests  no  jurisdiction 
in  the  appellate  tribunal. 

2.  Conrts:  Accounts  op  Foreign  Guardian:  Jurisdiction.    A  guar- 

dian appointed  by  a  surrogate  of  a  county  in  New  York  after 
removal  to  this  state,  and  residence  here  by  herself  and  the 
ward,  applied  to  a  county  court  of  this  state  to  be  allowed  to 
render  an  account  as  guardian,  and  to  be  discharged.  The  appli- 
cation was  acted  upon  by  the  county  Judge,  and  the  guardian 
presented  her  report  and  account.  The  ward  appeared  and  con- 
tested tAie  allowance  of  portions  of  the  account,  without  objec- 
tion or  challenge  to  the  Jurisdiction  of  the  court.    Held,  That  the 
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county  court  had  no  Jurisdiction  of  the  subject-matter,  and  con- 
sent or  acquiescence  of  the  parties  did  not  give  It,  and  the  dis- 
trict court  to  which  an  appeal  was  taken  acquired  no  jurisdiction. 

EuROU  from  the  district  court  of  Saline  county.  Tried 
below  before  Hastings,  J.    Reversed. 

Abbott,  Sellcck  d  Lane,  for  plaintiff  in  error. 

AMhM  &  Abbott,  contra. 

Harrison,  J. 

It  appears  herein,  from  a  statement  in  one  of  the 
briefs,  which  is  stated  in  the  other  to  be  substantially 
correct,  that  the  defendant  in  error  was,  during  a  few 
months  of  the  year  1874,  and  prior  thereto,  the  wife  of 
John  H.  Underwood,  who  died  during  the  year  1874  in 
Virginia,  where  he  and  his  wife  were  then  residing.  The 
plaintiff  in  error,  the  daughter  of  the  couple,  was  born 
about  three  months  after  the  death  of  the  father.  Soon 
after  the  birth  of  the  daughter,  the  mother  removed  to 
Chautauiiua  county.  New  York,  and  there  applied  to 
the  proper  court  to  be,  and  was,  appointed  guardian  of 
her  child  and  its  estate.  This  w^as  done  of  date  May  6, 
1876.  The  defendant  in  error  received  as  such  guardian 
some  $482,  the  child's  share  of  its  father's  estate.  After 
about  seven  years  of  widowhood,  the  defendant  in  error 
was  married  to  Andrew  J.  Story,  and  some  three  yearn 
afterward  they  removed  to  Saline  county,  this  stiite. 
The  daughter,  soon  after  she  became  of  age,  was  mar- 
ried to  one  Perry  Anderson.  The  defendant  in  error  ha<l 
never  accounted  as  guardian,  and  the  daughter,  after 
her  marriage,  urged  that  such  an  accounting  be  made. 
After  some  attempted  settlements  of  the  matter,  but 
without  anything  definite  being  accomplished,  during 
the  year  1S92,  the  defendant  in  error  filed  wliat  wa>« 
styled  a  petition  in  the  county  court  of  Saline  county, 
in  which  the  facts  relative  to  her  appointment  as  and 
acts  as  guardian  were  set  forth,  and  in  which  she  prayed 
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as  follows:  "Your  petitioner  prays  that  you  will  request 
the  honorable  county  judge  of  said  Chautauqua  county, 
New  York,  to  certify  all  the  proceedings  heretofore  and 
in  said  matter  to  the  county  court  of  said  Saline  county, 
Nebraska,  to  the  end  that  said  matter  may  be  finally 
settled  where  the  jurisdiction  thereof  is  vested  by  reason 
of  the  residence  of  all  the  parties  interested  therein. 
And  your  petitioner  will  ever  pray,"  etc.    The  county 
judge  of  Saline  county  sent  the  following  to  the  surro- 
gate of  Chautauqua  county.  New  York:    "The  county 
judge  of  Saline  county,  Nebraska,  to  the  Hon.  judge  of 
Chautauqua  county,  New  York,  greeting:  Whereas,  Mrs. 
Jerusha  E.  Story  (formerly  Underwood),  now  resident 
of  this  county,  has  filed  her  petition  in  this  court,  a 
copy  of  which  is  hereto  attached,  setting  forth  that  in 
the  year  1876  she  was  duly  appointed  guardian  of  Alice 
Underwood  (now  by  marriage  Anderson),  by  the  then 
judge  of  your  court,  and  that  herself  and  ward  and 
all  persons  interested  have  since  become,  and.  now  are, 
bona  fide  residents  of  this  county;   and  that  said  matter 
of  guardianship  has  never  been  settled,  and  praying  that 
said  matter  may  be  removed  to  this  court  for  final  set- 
tlement because  of  the  residence  of  all  parties  within 
the  jurisdiction  of  this  court:    Now,  therefore,  you  are 
hereby  respectfully  requested  to  transmit  to  this  court, 
at  your  convenience,  a  certified  transcript  of  all  the 
proceedings  had  in  said  matter  in  your  court,  together 
with  a  certified  copy  of  the  bond,  to  the  end  that  final 
settlement  of  the  matter  may  be  made.     All  unpaid  fees 
will  be  collected  and  transmitted  to  your  court  with 
receipt  for  transcript."     Pursuant  to  the  request,  the 
surrogate  forwarded   the  papers  in  the   guardianship 
matter  to  the  judge  of  the  county  court  of  Saline  county. 
The  county  judge  then  made  an  order  that  the  account- 
ing be  had  and  heard  on  September  9,  1892,  at  a  stated 
hour,  and  caused  a  copy  of  the  order  to  be  published. 
The  ward  (the  plaintiff  in  error)  appeared  and  contested 
the  matter  to  the  extent  of  certain  allowances  which 
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the  guardian  in  her  report  claimed  to  be  her  due.  After 
a  hearing  on  the  matter  it  was  adjudged  that  the  guard- 
ian was  not  entitled  to  the  credits  claimed  in  her  report 
or  account,  and,  further,  that  she  had  received  the  sum 
of  $481.95;  and  it  was  "ordered  by  the  court  that  said 
guardian  pay  to  said  minor  .the  sum  of  f481.95,  and, 
upon  complying  with  the  order  of  this  court,  she  will 
be  discharged  from  said  trust  and  her  letters  of  guard- 
ianship cancelled  and  annulled."  The  matter  was,  on 
behalf  of  Mrs.  Story,  appealed  to  the  district  court 
where,  as  the  result  of  a  trial  to  the  court,  it  was  dis- 
posed of  as  follows:  "And  the  court  being  fully  advised 
in  the  premises  finds  for  the  guardian  Jerusha  E.  Story, 
and  finds  that  she  is  entitled  to  have  her  account  for 
the  maintenance  of  said  ward  allowed  out  of  said  ward's 
estate.  It  is  therefore  considered  by  the  court  that  the 
guardian  Jerusha  E.  Story,  be,  and  she  is  hereby,  dis- 
charged, and  that  she  have  and  recover  of  and  from 
Alice  U.  Anderson  her  costs  expended  in  this  court." 
The  matter  is  presented  to  this  court  in  error  proceed- 
ings on  the  part  of  the  ward. 

It  is  stated  in  one  of  the  briefs  that  all  parties  acqui- 
esced in  the  jurisdiction  of  the  county  court  of  Saline 
county,  and  that  no  question  is  raised  touching  such 
jurisdiction;  but  however  this  may  have  been,  it  is  clear 
that  the  county  court  of  Saline  county,  though  it  had 
jurisdiction  of  probate  matters  and  of  the  matters  of 
guardianships,  did  not  have  jurisdiction  to  entertain  an 
accounting  by  a  guardian  appointed  by  a  surrogate 
court  of  New  York  to  hear  and  adjudicate  the  matters 
arising  on  such  accounting,  and  to  discharge  or  refuse 
to  discharge  the  guardian.  This  was  all  clearly  without 
its  jurisdiction,  and  acquiescence  or  consent  of  the  par- 
ties could  not  and  did  not  confer  jurisdiction,  if  it  did 
not  exist.  If  the  county  court  had  no  jurisdiction,  the 
appellate  courts  obtained  none.  {Brondberg  v.  Babbott,  14 
Neb.  517;  Union  P.  R.  Go,  v,  Ogilvy,  18  Neb.  038;. Moise 
V,  Pmcell,  40  Neb.  671;   Johnson  v.  Parrotte,  46  Neb.  51; 
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Keeshan  v.  State,  46  Neb.  155;  Stcnberg  v.  State,  48  Neb. 
299.)  As  the  county  and  district  courts  were  without 
jurisdiction  in  the  matter,  their  adjudications  were  void 
and  of  none  effect.  The  judgment  of  the  district  court 
is  reversed  and  a  dismissal  of  the  matter  will  be  entered. 


Reverskd  and  dismissed. 


Benjamin  D.  Mills  v.  State  of  Nebraska.  68  ses 

Filed  January  3, 1898.    No.  9234. 

Information:  Complaint:  Variance.  In  a  prosecution  by  infor- 
mation, the  complaint  and  information  must  charge  the  same 
offense,  but  it  is  suflicient  if  the  charge  in  the  information  is 
substantially  the  same  as  that  alleged  in  the  complaint.  If  this 
is  so,  a  plea  of  no  preliminary  examination  on  the  ground  of  a 
variance  between  the  complaint  and  information  is  withouc  force. 
{Cowan  V.  State,  22  Neb.  519;  Hockenberger  v.  State,  49  Neb.  706.) 

:  :  .  If  the  identity  of  the  offense  charged  is  pre- 
served, the  statement  of  it  in  the  information  or  counts  thereof 
may  be  varied  from  that  of  the  complaint  to  meet  a  possible 
state  of  the  proof. 

:  Uncertainty:  Embezzlement.  The  word  "embezzle"  in- 
cludes within  its  Import  the  "conversion  to  his  own  use"  as 
alleged  in  an  information  against  one  accused  of  embezzlement, 
and  it  does  not  constitute  an  information  fatally  defective,  for 
uncertainty  as  a  plea,  that  the  two  are  Joined  by  the  copulative 
"and."  The  same  is  also  true  of  the  first  and  any  other  word 
or  set  of  words  used  to  express  a  manner  of  the  commission  of 
the  crime. 

Embezzlement:  Information:  Allegation  of  Value.  In  an  alle- 
gation of  an  information  of  the  crime  of  embezzlement  it  was 
stated  that  the  embezzlement  was  of  the  sum  of  |6,000  in  money. 
Eeld,  To  be  a  sufficient  expression  of  the  value,  the  presumption 
being  that  it  was  lawful  money. 


:  Public  Money:   Officers  and  Others.     By  section  124  of 

the  Criminal  Code,  any  person  who  advises,  aids,  or  participates 
in  the  embezzlement  of  public  money  by  the  officer  or  person 
charged  with  the  collection,  receipt,  safe-keeping,  transfer,  or 
disbursement  of  such  money  is  himself  guilty  of  embezzlement. 
The  words  "any  person"  refer  to  all,  and  are  not  confined  in 
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meaning  to  a  person  or  persons  or  officer  or  officers  In  some  man- 
ner intrusted  with  the  collection,  handling,  or  care  of  public 
money. 

6.  Instruction  DejELning  Grime.    An  instruction  which   consisted  of 

quotation  of  the  main  portions  of  the  section  of  the  Criminal 
Code  under  which  the  prosecution  was  instituted  held  not  im- 
proper or  misleading. 

7.  Instructions:  Criminal  Law:    Circumstances.    An  instruction  in 

this  cause  in  regard  to  consideration  of  circumstances  heUt 
proper,  and  when  construed  with  the  other  Instructions  not 
misleading. 

8.  :  Review.  Instructions  to  the  jury  are  to  be  considered  to- 
gether and  construed  as  a  whole;  and  if,  so  considered  and  con- 
strued, they  are  correct.  It  is  sufficient. 

9. :   Emrezzlement:   Evidence.    Certain  Instructions  examined 

and  Tteld  applicable  to  the  evidence  herein,  and  proper. 

10. :  Non-direction:  Review.  Mere  non-direction  does  not  fur- 
nish sufficient  reason  for  reversal  on  review  unless  proper  instruc- 
tions have  been  requested  and  refused.  {Hill  v.  State,  42  Neb. 
503;  Pjarrou  v.  State,  47  Neb.  294.) 

11.  Embezzlement:  Evidence:  Receipt.    Objections  to  the  admission 

of  evidence  examined  and  held  properly  overruled. 

12.  New  Trial:  Newly-Discovered  Evidence.    To  entitle  a  party  to 

a  new  trial  on  the  ground  of  newly-discovered  evidence,  it  must 
appear  that  the  applicant  for  the  new  trial  could  not  with  rea- 
sonable diligence  have  discovered  and  produced  such  evidence  at 
the  trial.    (Criminal  Code  sees.  490,  492.) 

13.  Embezzlement:  Conviction.    Evidence  held  sufficient  to  sustain 

the  verdict. 

Error  to  the  district  court  for  Harlan  county.  Tried 
below  before  Thompson,  J.    Affirmed. 

The  facts  are  stated  in  the  opinion, 

James  McNeny  and  Thomas  Darnall^  for  plaintiff  in 
error: 

The  court  erred  in  overruling  the  plea  in  abatement 
as  to  the  fourth  count  in  the  information.  For  the 
crime  sought  to  be  charged  therein  the  plaintiflP  in  error 
had  neither  had  nor  waived  a  preliminary  hearing. 
There  was  a  fatal  variance  between  the  complaint  and 
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the  information.  (Yaner  v.  People,  34  Mich.  286;  People 
V.  Jones,  24  Mich.  214;  People  v,  Fairchild,  48  Mich.  31; 
People  V.  Wallace,  94  Cal.  497;  People  v.  Parker^  91  Oal. 
91.) 

The  first  count  of  the  information  is  invalid  for  un- 
certainty. {United  States  v.  CriiickshanTc,  92  U.  S.  558; 
State  V.  Benjamin,  49  Vt  101;  Commonwealth  v.  Cliase, 
125  Mass.  202.) 

The  first  count  of  the  information  is  insufficient  be- 
cause it  fails  to  state  the  value  of  the  money  alleged  to 
have  been  embezzled.  {Boric  v.  People,  16  Hun  [N.  Y.] 
476;  State  v.  Stimson,  4  Zab.  [N.  J.  Law]  9;  Common- 
toealth  V.  Smith,  1  Mass.  245.) 

It  is  absolutely  essential  to  establish  the  principal's 
guilt,  beyond  a  reasonable  doubt,  before  the  accessory 
can  be  convicted.  {Ogden  v.  State,  12  Wis.  592;  Pettes 
17.  Commonwealth,  126  Mass.  242;  Hatchett  v.  Common- 
toealth,  75  Va.  925;  Coins  v.  State,  46  O.  St.  457;  Ulmer 
V.  State,  14  Ind.  52;  Buck  v.  Commonwealth,  107  Pa.  St. 
486.) 

The  evidence  does  not  establish  the  crime  of  embez- 
zlement against  the  principal,  and  plaintiff  in  error  was 
not  lawfully  convicted.  {Hamilton  v.  State,  46  Neb.  284; 
Fitzgerald  v.  State,  50  N.  J.  Law  475;  People  v.  Royce,  106 
Cal.  173;  Chapin  v.  Lee,  18  Neb.  440;  Fkener  v.  State,  58 
Ark.  98;  Commonwealth  v.  Este,  140  Mass.  279;  State  v. 
Hebel,  72  Ind.  361;  State  v.  Munch,  22  Minn.  75;  People 
V.  Galland,  55  Mich.  628.) 

The  fourth  count  of  the  information  does  not  state 
facts  sufficient  to  constitute  a  crime  under  the  laws  of 
the  state.  Stripped  of  its  legal  phraseology,  this  count 
simply  charges  plaintiff  in  error  with  having  borrowed 
the  money  of  the  county  treasurer,  knowing  the  same 
to  be  the  money  of  Harlan  county.  Is  this  an  offense 
within  the  meaning  of  the  statute?  We  contend  it  is 
not.  {State  v.  Teahan,  50  Conn.  100;  Commonwealth  v. 
Kimball,  21  Pick.  [Mass.]  373.) 

Instruction  No.  8  was  erroneous  in  directing  the  jury 
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that  guilt  could  be  established  not  only  by  direct  evi- 
dence, and.otlier  competent  evidence,  but  by  "circum- 
stances." {Long  V.  State,  23  Neb.  33;  Thompson  v.  State, 
30  Ala.  28.) 

C.  J.  Smyth,  Attorney  General,  and  Ed  P.  Smith,  Deputy 
Attorney  General,  for  the  state. 

References:  State  v.  King,  81  la.  587;  Rhodes  v.  State, 
27  N.  E.  Rep.  [Ind.]  866;  United  States  v.  Bryne,  U  Fed. 
Rep.  188;  State  v.  Fain,  106  N.  Car.  760;  State  v.  Knox,  17 
Neb.  683. 

Harrison,  J. 

The  plaintiff  in  error  was  by  an  information  filed  in 
the  district  court  of  Harlan  county  charged  in  the  seven 
counts  thereof  with  the  crime  of  embezzlement.  After 
fiiome  preliminary  pleas  were  heard  and  decided  in  ac- 
cordance with  motions  presented  and  sustained,  the  ob- 
jects of  which  were  that  the  state  be  required  to  elect 
on  which  count  or  counts  of  the  information  it  would 
stand  and  proceed  with  the  prosecution,  the  state  elected 
to  proceed  under  the  first  and  fourth  counts.  The  plain- 
tiff in  error  pleaded  not  guilty,  and  a  trial  resulted  in 
his  conviction  and  sentence  to  a  term  of  imprisonment 
in  the  penitentiary,  and  to  pay  a  fine  in.  double  the 
amount  which  by  the  verdict  he  was  adjudged  guilty  of 
embezzlement.  The  prosecution  was  instituted  for  an 
alleged  violation  of  the  provisions  of  section  124  of  the 
Criminal  Code,  which,  to  the  extent  we  need  notice  it,  is 
as  follows:  "If  any  officer  or  other  person  charged  with 
the  collection,  receipt,  pafe-keeping,  transfer,  or  disburse- 
ment of  the  public  money,  or  any  part  thereof,  belonging 
to  the  state,  or  to  any  county,  or  precinct,  organized  city 
or  village,  or  school  district  in  this  state,  shall  convert 
to  his  own  use,  or  to  the  use  of  any  other  person  or  per- 
sons, body-corporate,  association  or  party  whatever,  in 
any  way  whatever,  or  shall  use  by  way  of  investment  in 
any  kind  of  security,  stock,  loan,  property,  land,  or  mer- 
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chandise,  or  in  any  other  manner  or  form  whatever,  or 
shall  loan,  with  or  without  interest,  to  any  company, 
corporation,  association,  or  individual,  any  portion  of  the 
public  money,  or  any  other  funds,  property,  bonds,  secu- 
rities, assets,  or  effects  of  any  kind,  received,  controlled, 
or  held  by  him  for  safe-keeping,  transfer,  or  disbursement, 
or  in  any  other  way  or  manner,  or  for  any  other  purpose; 
or,  if  any  person  shall  advise,  aid,  or  in  any  manner  par- 
ticipate in  such  act,  every  such  act  shall  be  deemed  and 
held  in  law  to  be  an  embezzlement  of  so  much  of  the  said 
moneys  or  other  property,  as  aforesaid,  as  shall  thus  be 
converted,  used,  invested,  loaned  or  paid  out  as  afore- 
said, which  is  hereby  declared  to  be  a  high  crime,  and 
such  officer  or  person  or  persons  shall  be  imprisoned  in 
the  penitentiary  not  less  than  one  year  nor  more  than 
twenty-one  years,  according  to  the  magnitude  of  the  em- 
bezzlement, and  also  pay  a  fine  equal  to  double  the 
amount  of  money  or  other  property  so  embezzled  as 
aforesaid."  It  was  charged  in  the  first  count  of  the 
information:  "That  Ezra  S.  Whitney,  late  of  said  county, 
on  the  31st  day  of  December,  1894,  in  tlie  county  of  Har- 
lan, state  of  Nebraska,  being  an  officer,  to-wit,  being  the 
county  treasurer  for  the  said  county  of  Harlan,  being 
charged  as  such  officer  with  the  collection,  receipt,  safe- 
keeping, transfer,  and  disbursement  of  the  public  moneys 
belonging  to  said  county,  certain  of  said  moneys,  to-wit, 
six  thousand  dollars  of  the  public  moneys  belonging  to 
said  county,  did  unlawfully  and  fraudulently  embezzle 
and  convert  to  his  own  use,  which  said  moneys*  had  come 
into  the  possession  and  custody  of  the  said  Ezra  S.  Whit- 
ney, by  virtue  of  his  said  office,  and  in  his  discharge  of 
the  duties  thereof.  And  before  said  embezzlement,  con- 
version, and  felony  was  committed  as  aforesaid  by  the 
said  Ezra  S.  Whitney,  to-wit,  on  the  31st  day  of  Decem 
ber,  1894,  in  the  county  of  Harlan  aforesaid,  one  Benja- 
min D.  l^Iills  unlawfully,  purposely,  fraudulently,  cor- 
ruptly, and  feloniously  did  then  and  there  procure, 
advise,  incite,  aid,  and  abet  the  said  Ezra  S.  Whitney  in 
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the  perpetration  of  said  embezzlement  and  conversion  in 
the  manner  and  form  aforesaid,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  a**:ainst 
the  peace  and  dignity  of  the  state  of  Nebraska."  And 
in  the  fourth:  '^That  the  said  Ezra  S.  Whitney,  late  of 
said  county,  on  the  31st  of  December,  1894,  in  the  county 
of  Harlan,  and  state  of  Nebraska,  being  an  oflScer,  to- wit, 
being  the  county  treasurer  for  the  said  county  of  Harlan, 
and  being  charged  as  such  officer  with  the  collection, 
receipt,  safe-keeping,  transfer,  and  disbursement  of  the 
public  moneys  belonging  to  said  countj',  certain  of  said 
moneys,  to-wit,  six  thousand  dollars  of  the  public  moneys 
belonging  to  said  county,  did  unlawfully  and  fraudu- 
lently loan  and  convert  to  the  use  of  the  said  Benjamin 
D.  Mills,  which  said  money  had  come  into  the  possession 
and  custody  of  the  said  Ezra  S.  Whitney  by  virtue  of  his 
said  office,  and  in  his  discharge  of  the  duties  thereof,  and 
had  been  received  and  was  controlled  and  held  by  him, 
the  said  Ezra  S.  Whitney,  for  safe-keeping,  transfer,  and 
disbursement,  as  county  treasurer  as  aforesaid.  And  the 
said  Benjamin  D.  Mills,  then  and  there  being,  did  then 
and  there,  unlawfully,  knowingly,  and  feloniously,  ad- 
vise and  procure  the  said  Ezra  S.  Whitney,  county  treas- 
urer as  aforesaid,  to  loan  him,  the  said  Benjamin  D. 
Mills,  said  six  thousand  dollars  of  said  public  money, 
and  the  said  Benjamin  D.  Mills,  did  then  and  there  re- 
(»eive  from  and  of  Ezra  S.  Whitney,  treasurer  of  said 
Harlan  county  as  aforesaid,  said  six  thousand  dollars, 
he,  the  said  Benjamin  D.  Mills,  then  and  there  well  know- 
ing the  same  to  be  the  public  money  of  said  Harlau 
(*ounty,  received  and  held  as  aforesaid,  with  intent  to 
embezzle  and  convert  to  the  use  of  him,  the  said  Ben- 
jamin D.  Mills,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  state  of  Nebraska." 

By  plea  in  abatement  the  point  was  raised  and  pre- 
sented in  the  trial  court  that  the  fourth  count  contained 
a  charge  of  a  crime  which  was  not  alleged  in  the  com- 
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plaint  filed  in  the  examining  court;  hence  the  plaintiff 
in  error  had  never  had  or  waived  a  preliminary  examina- 
tion on  such  accusation.  There  were  four  counts  in  the 
complaint  filed  with  the  justice  of  the  peace,  and  when 
arrested  and  taken  before  the  justice,  the  plaintiff  in 
error  waived  an  examination.  The  first  count  of  the 
complaint,  after  statements  that  Ezra  S.  Whitney  was 
county  treasurer  of  Harlan  county,  Nebraska,  and  of  his 
duties  in  regard  to  collection,  disbursement,  etc.,  of  the 
public  moneys,  charged  that  he  did  fraudulently,  unlaw- 
fully, and  feloniously  convert  to  his  own  use  and  em- 
bezzle the  sum  of  |700  of  said  public  money,  and  that 
Benjamin  D.  Mills,  plaintiff  in  error,  unlawfully,  pur- 
posely, fraudulently,  corruptly  and  feloniously  did 
procure,  advise,  incite,  aid,  and  abet  the  said  Ezra  S. 
Whitney  in  the  perpetration  of  said  embezzlement  and 
conversion.  The  second  count  was  in  substance  the 
same,  except  as  to  the  amount  alleged  to  have  been  em- 
bezzled, which  w^as  f600;  also  the  third,  except  as  to 
amount,  which  was  stated  to  be  f  6,000;  and  likewise  the 
fourth,  except  in  it  the  sum  was  fixed  at  ?11,190.  The 
fourth  count  in  the  information  filed  in  the  district  court, 
it  will  be  borne  in  mind,  charged  the  conversion  of  the 
public  money,  in  the  sum  of  $6,000,  to  the  use  of  Ben- 
jamin D.  Mills,  and  that  it  was  by  his  advice  and  pro- 
curement that  it  was  done.  Under  the  system  of  prose- 
cution by  information  it  may  be  said  the  complaint  and 
information  should  charge  the  same  offense;  but  it  may 
be  added,  when  it  appears  that  the  charge  in  the  com- 
plaint is  substantially  the  same  as  that  set  forth  in  the 
information,  the  plea  of  the  want  of  a  preliminary  ex- 
amination, or  a  variance  between  the  complaint  and  the 
information  is  unavailing.  {Cowan  v,  State,  22  Neb.  519; 
Iforkenhcrger  r.  State,  49  Neb.  706.)  In  the  case  of  State 
r.  Kififj,  81  la.  587,  wherein  the  defendant  had  been  treas- 
urer of  a  county  in  Iowa  and  was  indicted  for  embez- 
zling the  funds  of  tlie  county,  it  was  cliarged  in  the 
pl(  ading,  after  the  u>ual  averments,  that  he  "did    ♦    ♦    • 
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embezzle  and  convert  to  his  own  use  without  authority 
of  law,"  a  stated  sum;  that  "he  did  ♦  ♦  ♦  convert 
said  money  to  his  own  use  by  expending  the  same  in 
his  private  business,  and  by  permitting  persona,  whose 
names  are  to  this  grand  jury  unknown,  to  use  and  expend 
said  money  in  their  private  business  transactions,  and  by 
using  said  money  to  pay  his  own  private  debts."  The 
court  in  review,  in  passing  on  the  question  of  whether 
the  indictment  was  bad  for  duplicity,  observed:  "We 
are  of  opinion  that  the  indictment  is  sufficient.  The  gist 
of  the  offense  is  the  wrongful  conversion  of  the  public 
money,  and  it  is  wholly  immaterial  and  mere  surplusage 
to  state  whether  the  defendant  used  it  in  paying  his  debt, 
in  purchasing  property,  had  it  on  deposit  in  bank,  carried 
it  on  his  person,  or  loaned  it  to  others;  and  the  fact  that 
three  different  modes  of  concealing  the  money  are  set 
forth  in  the  indictment  is  wholly  immaterial."  The  case 
of  State  V.  Spaulding,  24  Kan.  1,  is  one  in  which  the  de- 
fendant was  convicted  in  the  trial  court  of  the  crime  of 
embezzlement.  It  is  stated  in  one  paragraph  of  the  head- 
notes:  "A  preliminary  examination  was  had  upon  a 
complaint  charging  defendant  with  the  embezzlement, 
as  city  clerk,  of  certain  moneys  of  the  city  of  Leaven- 
worth. Afterward  an  information  was  filed  containing 
several  counts,  each  charging  the  embezzlement  of  the 
same  moneys  at  the  same  time,  and  as  the  property  of  the 
same  party,  bpt  differing  in  this:  that  one  charged  him 
with  embezzling  as  clerk,  another  as  agent,  another  as 
servant,  and  so  on.  Held  that  a  special  plea  that  de- 
fendant had  had  no  preliminary  examination,  except 
upon  the  charge  of  embezzlement  as  clerk,  and  that, 
therefore,  all  the  other  counts  should  be  stricken  out, 
was  properly  overruled."  And  in  the  body  of  the  opin- 
ion it  was  said:  "In  reference  to  these  counts,  it  will  be' 
noticed  that  they  charge  the  embezzlement  of  the  same 
money,  at  the  same  time,  and  as  the  property  of  the 
same  party.  The  only  difference  between  them  is  in 
the  relation  which  the  defendant  is  charged  to  have  sus- 
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tained  to  the  party  whose  money  was  embezzled.  In  one 
he  is  called  an  oflScer, — ^its  clerk;  in  another,  an  agent; 
in  another  a  bailee,  and  so  on.  It  is  the  same  act — ^the 
same  wrong — which  is  complained  of  in  each  count.''  In 
the  case  at  bar,  the  fourth  count  of  the  information 
charged  the  embezzlement  of  the  same  money,  of  the 
same  party,  and  at  the  same  time  as  did  the  complaint, 
the  sole  difference  being  the  manner  or  method  alleged 
of  the  commitment  of  the  crime.  It  was  not  a  charge  of 
a  different  offense,  but  the  allegation  of  the  manner  in 
which  the  crime  was  committed  was  varied, — no  doubt, 
to  meet  a  possible  contingency  in  the  evidence.  This  was 
allowable.  {State  v.  Spauldingy  supra;  1  Wharton,  Crimi- 
nal Law  [6th  ed.]  sees.  424,  425;  7  Ency.  PI.  &  Pr.  446.) 
It  is  urged  that  the  first  count  of  the  information  is 
bad  for  uncertainty,  in  that  it  states  that  Ezra  S.  Whit- 
ney "did  ♦  *  *  embezzle  and  convert  to  his  own 
use  the  public  moneys  of  the  county."  It  is  claimed  that 
this  alleges  the  crime  to  be  charged,  generally  by  the 
use  of  the  term  "embezzle,"  and  specifically  by  the  use 
of  the  words  "convert  to  his  own  use."  Of  the  form  and 
substance  of  the  charge  in  the  first  count  of  the  informa- 
tion, it  may  be  said:  "Embezzle  includes  in  its  meaning- 
appropriation  to  one's  own  use,  and,  therefore,  the  use 
of  the  single  word  embezzle,  in  the  indictment  or  in- 
formation, contains  within  itself  the  charge  that  the  de- 
fendant appropriated  the  money  or  property  to  his  own 
use."  {State  v.  Wolff y  34  La.  Ann.  1153;  Hamilton  v.  State, 
46  Neb.  284.)  "Embezzlement"  includes  "conversion  to 
his  own  use,"  and  it  is  proper  to  use  them,  in  a  charge 
of  the  crime,  connected  by  the  copulative  "and."  The 
same  is  also  true  of  other  words  included  in  the  term 
"embezzle."  (7  Ency.  PL  &  Pr.  448.)  That  in  proof  of 
this  charge  it  might  be  shown  that  the  money  was  also 
converted  to  the  use  of  another  party,  would  not  be  re- 
pugnant. It  might  be  to  the  use  or  benefit  of  the  person 
holding  the  oflftce,  and  also  to  the  benefit  of  another.    In 
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this  there  would  be  no  inconsistency.  It  would  be  but 
one  manner  of  the  commission  of  the  crime  charged . 
{State  V.  Manlepy  17  S.  W.  Rep.  [Mo.]  800.)  We  do  not 
think  it  can,  with  soundness,  be  asserted  that  the  alle- 
gations of  the  count  under  consideration  did  not  inform 
the  party  to  be  charged,  of  the  crime,  with  sufficient 
clearness  to  enable  him  to  prepare  his  defense..  It  was 
sufficiently  definite  if  it  did  this. 

It  is  also  claimed  that  the  first  count  of  the  informa- 
tion is  defective  because  it  does  not  state  in  specific 
terms  the  value  of  the  money  averred  to  have  been  em- 
bezzled. The  point  here  raised  has  been  determined  by 
this  court  adversely  to  the  contention  of  counsel  for 
plaintiff  in  error.  In  the  case  of  State  v.  Knox,  17  Neb. 
683,  in  considering  the  sufficiency  of  the  charge  of  the 
crime  of  embezzlement  of  money,  in  a  complaint,  it  was 
said  of  one  of  the  objections:  "That  an  allegation  of 
value  is  indispensable.  This  would  be  necessary  if  prop- 
erty or  bank  bills,  not  a  legal  tender,  had  been  embez- 
zled; but,  where  the  allegation  is  the  embezzling  of  |35 
in  money,  the  amount  designated  expresses  the  value, 
the  presumption  being  that  it  was  lawful  money."  (See 
Bartley  v.  State,  53  Neb.  310;  Hildreth  v.  People,  32  111. 
36.  See  also  7  Ency.  PI.  &  Pr.  432.)  The  charge  in  the 
case  at  bar  was  of  the  embezzlement  of  a  stated  number 
of  dollars,  and  was  sufficient. 

It  is  insisted  that  the  fourth  count  of  the  information 
does  not  state  facts  sufficient  to  constitute  a  crime  under 
the  laws  of  the  state.  If  it  does  so,  it  is  under  the  pro- 
^  isions  of  section  124  of  the  Criminal  Code,  a  portion  of 
which  we  have  hereinbefore  quoted.  The  argument  for 
plaintiff  in  error  is  based,  in  part  at  least,  on  the  propo- 
sition that  this  count  of  the  information  charges  no  more 
than  that  Mills  borrowed  the  money  of  the  county  with 
knowledge  that  it  was  the  county's  money,  and  that  this 
is  not  an  offense;  and  proceeding  from  this  standpoint, 
among  other  matters  urged  in  support  of  the  position 
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taken,  states  that  section  124  of  ourXJriminal  Code  is 
largely  copied  from  an  act  of  congress  passed  in  1846, 
and  that  it  is  a  significant  fact  that  the  original  act  of 
congress  has  since  been  amended  to  include  a  borrower 
of  public  money,  from  which  the  conclusion  is  drawn  that 
the  act  as  originally  passed  did  not  include  such  a  party; 
hence,  the  amendment;  and  the  further  conclusion  is 
drawn  in  argument  that  our  section,  being  largely  a  copy 
of  the  original  act  of  congress,  cannot,  or  should  not,  be 
construed  to  include  the  borrower.  We  will  say  here 
that  we  can  by  no  means  agree  that  the  fourth  count  of 
the  information  charges  against  the  plaintiff  in  error  a 
mere  naked  borrowing  of  the  money  of  Harlan  county 
from  its  treasurer  with  knowledge  that  it  belonged  to 
the  county.  It  charges  an  embezzlement  of  such  money, 
its  misappropriation  or  unlawful  and  felonious  conver- 
sion, and  that  plaintiff  in  error  did  advise  and  procure 
the  same,  or.  in  other  words,  actively  participated  by 
words  or  deeds  in  the  act  charged.  But  leaving  this,  at 
least  for  the  present,  if  not  entirely,  we  will  turn  to 
another  phase  of  the  question. 

Section  124  of  the  Criminal  Code  embodies  many  of 
the  constituent  elements  of  the  act  of  congress  to  which 
reference  has  been  made;  but  it  bears  a  strong  resem- 
blance to,  and  is,  in  fact,  with  some  few  necessary 
changes  and  omissions, — ^the  first  to  meet  a  difference  in 
conditions  and  political  subdivisions  in  this  state, — a 
reproduction  of  section  15  of  an  act  passed  by  the  legis- 
lature of  the  state  of  Ohio,  April  12,  1858.  (2  Swan  & 
Critchfield  Revised  Statutes  1606,  sec.  15.)  In  the  case  of 
Brown  v.  State,  18  O.  St  496,  which  was  a  prosecution 
instituted  for  an  alleged  violation  of  the  provisions  of 
said  section  15,  the  indictment  contained  six  counts,  of 
which  the  first  and  second  were  abandoned*  On  the  trial 
of  each  of  three  of  the  other  counts  it  was  charged  that 
the  treasurer  of  one  of  the  Ohio  counties  had  converted 
the  money  thereof  to  the  use  of  Brown,  and  that  Brown 
aided  in  the  act;  and,  in  each  of  two  of  them,  that  he 
22 
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also  participated  in  the  act.  In  one  count  it  was  charged 
that  Brown,  by  and  with  the  assistance  of  the  treasurer, 
took  the  money  of  the  county  from  the  treasury,  it  being 
then  in  the  possession  of  the  treasurer.  Brow^n  was  con- 
victed, and  on  review  in  the  supreme  court  it  was  held: 
"By  the  act  of  April  12,  1858  (2  Swan  &  Critchfield  Re- 
vised Statutes,  1606,  sec.  15),  the  party  advising,  aiding, 
or  participating  in  an  embezzlement  of  public  money,  by 
an  officer  or  p(Tson  intrusted  with  it,  is  himself  guilty  of 
embezzlement,  although  he  be  not  himself  an  officer,  op 
person  intrusted  with  public  money.  *  *  ♦  The  crime 
of  advising,  aiding,  or  participating  in  an  embezzlement 
by  a  public  officer  is  made  by  said  act  a  distinct  and 
substantive  offense,  and  the  party  guilty  of  it  may  be 
put  upon  his  trial  and  convicted,  before  the  conviction 
of  the  embezzling  officer."  And  it  was  stated  in  the 
opinion:  "In  the  first  place,  it  is  claimed  that  the  indict- 
ment is  bad  as  to  Brown,  because  it  does  not  allege  that 
he  was  a  public  officer  or  person  intrusted  with  public 
money.  The  argument  seems  to  be  that,  as  the  statute 
declares  the  aider  or  participator  guilty  of  embezzlement, 
it  must  refer  to,  and  mean,  a  person  having  charge  of  the 
public  money,  or  in  some  way  connected  with  its  keeping 
or  control;  otherwise,  it  is  said,  he  could  not  be  guilty  of 
embezzlement.  We  do  not  so  understand  the  statute. 
It  is  true  that  the  statute  makes  the  act  of  aiding  or  par- 
ticipating in  embezzlement  itself  an  act  of  embezzlement. 
But  that  is  a  mere  statutory  name  for  the  offense.  The 
statute  defines  two  substantive  offenses.  One  is  the  con- 
version of  public  money  by  the  party  intrusted  with  it. 
The  other  is  the  advising,  aiding,  or  participating  in  the 
act  of  conversion  by  any  person.  Each  act  is  declared  by 
the  statute  to  be  an  ^embezzlement'  and  a  ^misdemeanor,' 
in  as  unequivocal  and  direct  language  as  could  be  em- 
ployed for  the  purpose.  Its  plain  declaration  is,  that 
^any  person'  who  advises,  aids,  or  participates  in  the  con- 
version of  public  money  by  a  party  intrusted  therewith, 
is  himself  guilty  of  embezzlement."     In  section  124  it  is 
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stated:  "If  any  person  shall  advise,  aid,  or  in  any  man- 
ner participate."  This  clearly  includes  all  persons — of- 
ficers or  others — ^intriisted  with  the  custody  or  care  of 
money  or  any  other  funds.  The  count  contained  a  suf- 
ficiently definite  and  specific  charge  of  an  embezzlement 
as  set  forth  in  the  section  124  of  the  Criminal  Code;  hence 
it  stated  a  crime  known  to  our  law. 

It  is  asserted  that  instruction  numbered  3,  especially 
when  that  which  immediately  followed  it  was  read  in 
connection  with  it,  was  erroneous  and  prejudicial.  Num- 
ber 3  was  a  quotation  of  almost  the  whole  of  section  124 
of  the  Criminal  Code,  inclusive  of  the  portion  in  which  it 
is  recited  that  if  certain  facts  are  proved  of  the  acts,  or 
failures  to  act,  of  the  officer  or  persons  who  have  the 
collection,  care,  and  disbursement  of  public  money,  they 
shall  constitute  prima  facie  evidence  of  the  embezzlement. 
Whether  the  quotation,  in  an  instruction,  of  a  section  or 
a  part  or  parts  of  it,  in  order  to  convey  to  the  jury  knowl- 
edge of  certain  matters  stated  therein,  is  the  best  or 
proper  method  to  accomplish  such  purpose,  we  are  not 
called  upon  to  decide;  but  there  were  some  statements 
in  the  section  copied  in  the  instruction,  of  which  it  was 
necessary  the  jury  should  have  correct  information,  and 
the  manner  in  which  it  was  given  doubtless  served  the 
purpose;  but  it  is  urged  that  all  that  portion  which  relates 
to  the  acts,  or  failures  to  act,  of  officers,  and  their  weight 
as  evidence  had  application  to  the  treasurer  and  no  di- 
rect application  to  plaintiff  in  error  or  his  acts.  This  is 
no  doubt  true;  but  that  Whitney,  the  treasurer,  had  been 
guilty  was  a  necessary  portion  of  the  proof  in  the  estab- 
lishment of  the  charge  against  the  plaintiff  in  error; 
hence  it  was  not  improper  to  instruct  the  jury  in  regard 
to  the  portion  of  section  124  relative  to  evidential  mat- 
ters. But  it  is  further  complained  that  the  jury  should 
have  been  specifically  charged,  that  this  portion  of  the 
instruction  must  not  be  applied  to  the  branch  of  the  case 
which  related  directly  to  plaintiff  in  error,  and  the  proof 
as  to  him,  where  it  was  without  direct  reference  to  or 
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connected  with  that  in  regard  to  the  treasurer.  It  might 
have  been  better  so  to  do,  but  it  was  not  requested  to  be 
done  by  counsel  for  plaintiff  in  error.  But,  regardless  of 
this  fact,  the  matter  given  in  the  instruction  to  which 
objection  is  urged  was  plain  in  its  import  and  not  obscure 
in  its  designation  of  the  persons  as  to  whom  it  was  per- 
tinent; and  we  cannot  believe  that  the  jury  can  have 
been  misled  or  confused  by  it,  or  that  it  was  in  any  degree 
harmful  to  the  rights  of  the  plaintiff  in  error. 

It  is  complained  that  the  eighth  paragraph  of  the  in- 
structions was  erroneous  and  misleading.  It  was  as  fol- 
lows: "The  court  further  instructs  the  jury  that  while 
they  must  be  convinced  of  the  guilt  of  the  defendant  be- 
yond a  reasonable  doubt,  from  the  evidence,  in  order  to 
warrant  a  conviction,  still  the  proof  need  not  be  direct 
testimony  of  persons  who  saw  the  offense  committed. 
The  acts  constituting  the  crime  may  be  proved  by  cir- 
cumstances and  any  other  competent  evidence."  It  is 
said  in  argument  that  the  effect  of  this  was  to  allow  the 
jury  to  consider  any  circumstances  regarding  the  alleged 
offense,  whether  shown  in  evidence  or  not.  It  was 
proper  to  instruct  the  jury  in  this  case  relative  to  the 
significance  or  weight  to  be  given  to  any  pertinent  cir- 
cumstances of  which  there  was  proof.  Whether  the  in- 
struction was  carefully  prepared  and  worded  in  the 
particular  portion  indicated  by  the  objection,  we  need 
not  determine.  In  an  instruction  which  preceded  this 
one  in  the  order  of  giving,  and  also  in  one  which  fol- 
lowed it,  the  jury  was  specifically  directed  that  it  must 
be  governed  by  what  had  appeared  in  evidence  in  the 
cause,  in  view  of  which  we  cannot  believe  that  the  jury 
was  misled  by  any  statement  contained  in  paragraph  8. 

Objections  are  urged  against  paragraphs  9  and  10  of 
the  charge  to  the  jury.  The  first  of  these  was  devoted 
to  stating  certain  questions  to  which  the  jury  was  to 
seek  answers  in  the  evidence,  and  if  in  the  affirmative, 
the  verdict  of  guilty  was  to  follow,  and  if  in  the  negative 
as  to  either  of  the  stated  propositions,  the  verdict  was 
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directed  to  be,  "Not  guilty."  This  instruction  referred 
to  the  first  count  of  the  information.  The  one  num- 
bered 10  was  much  the  same  in  terms  except  that  it  was 
framed  with  reference  to  the  fourth  count  of  the  informa- 
tion. It  is  possibly  true  that  either  of  these  paragraphs 
of  the  instructions,  detached  from  the  others,  and  so  read 
and  construed,  may  be  in  some  respects  and  in  some 
degree  defective.  Indeed,  it  is  questionable  whether  in- 
structions framed  as  questions — as  were  these — ^to  be 
answered  by  the  jury,  and  in  the  event  of  one  answer  the 
jury  instructed  to  return  a  verdict  of  guilty  or,  on  an 
opposite  finding,  the  opposite  verdict,  are  in  cases  of 
this  nature  proper,  or  should  be  given;  but  these,  when 
read  and  construed  in  connection  with  the  others  given, 
could  not  have  prejudiced  the  rights  of  the  plaintiff  in 
error.  Of  the  failure  to  state  in  them  that  the  findings 
must  be  from  the  evidence,  it  may  be  said  that  it  is  not 
necessary,  though  it  may  be  better,  that  this  should  be 
stated  in  every  instruction,  or  in  every  proposition.  It 
is  sufllcient  if  the  jury  are  informed  that  all  the  findings 
must  be  from  the  evidence.  This  was  done  in  the  in- 
structions in  this  case. 

It  is  claimed  that  instruction  number  12  was  erroneous 
and  wholly  unwarranted.  It  reads  as  follows:  "You 
are  instructed  that  before  you  can  find  defendant  Ben- 
jamin D.  Mills  guilty  of  the  offense  charged  in  the  in- 
formation, you  must  find  from  the  evidence  beyond  a 
reasonable  doubt  that  said  sums  were  not  deposited  in 
said  bank  under  the  depository  bond,  or  if  so  deposited 
they,  or  some  of  them,  were  drawn  out  of  said  depository 
by  said  Benjamin  D.  Mills  upon  the  checks  of  Ezra  S. 
Whitney,  as  treasurer  of  said  Harlan  county."  When 
this  is  read  in  connection  with  the  one  which  immedi- 
ately precedes  it  in  the  charge  to  the  jury,  in  which  the 
jury  was  informed  of  the  provision  of  the  law  in  regard 
to  banks  furnishing  bonds  and  being  designated  by  the 
county  boards  as  depositories  for  county  funds,  and  in 
the  light  of  the  evidence  relative  to  the  subject,  it  is 
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apparent  that  the  reference  in  instruction  numbered  12 
was  to  a  bank  or  banks  so  designated,  and  the  import  of 
its  reference  to  said  banks  is  clear  and  pertinent.  It  is 
further  insisted  that  this  instruction  was  erroneous,  in 
that  it  told  the  jury  that,  as  one  of  the  elements  of  the 
guilt  of  plaintiff  in  error,  if  it  appeared  that  the  money 
had  been  deposited  in  a  designated  bank,  it  must  further 
appear  that  it  was  drawn  therefrom  by  plaintiflf  in  error 
by  means  of  checks  of  Ezra  S.  Whitney  as  county  treas- 
urer of  Harlan  county,  in  that  it  did  not  refer  to  the  fact 
that  the  money  might  have  been  drawn  out  of  the  bank 
or  banks  of  deposit  on  checks  issued  to  pay  debts  of  the 
county  evidenced  by  its  warrants.  This  portion  of  the 
instruction  w^ould  have  been  prejudicially  erroneous  if 
there  had  been  any  evidence  to  the  effect  that  the  money 
was  drawn  in  payment  of  debts  of  the  county,  or  rather 
if  there  had  not  been  such  a  condition  of  the  proof  in 
the  case  as  precluded  any  idea,  or  even  an  inference, 
that  any  of  this  money  was  drawn  for  payment,  or  paid 
on  properly  evidenced  or  any  indebtedness  of  the  county. 
In  view  of  the  status  of  the  evidence  on  this  point,  there 
was  no  available  error  in  giving  the  instruction. 

Complaint  was  made  of  the  giving  of  the  fourteenth 
paragraph  of  the  charge  to  the  jury,  which  reads  as  fol- 
lows: ^*You  are  instructed  that  the  receipts  and  other 
writings  introduced  in  evidence  in  this  case  are  prima 
facie  evidcMice  of  the  receipt  of  the  money,  and  are  not 
conclusive,  and  may  be  qualified  and  explained  by  other 
competent  evidence;  and  in  detennining  the  truth  in  re- 
lation thereto  you  will  take  into  consideration  all  the 
evidence  introduced  bearing  upon  this  point."  It  is  in- 
sisted that  there  were  some  of  the  writings  to  which  this 
paragraph  of  the  instructions  evidently  referred,  which 
could  not  be  considered  as,  in  any  manner  or  degree, 
tending  to  establish  the  guilt  of  the  plaintiflf  in  error. 
If  competent  to  be  in  evidence, — and  we  must  presume 
in  this  discussion  that  they  were, — they  must  have  been 
so  as  matters  of  proof.     In  the  whole  case  it  must  be 
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borne  in  mind  that  to  establish  the  commission  of  the 
crime  with  which  the  plaintiff  in  error  was  charged,  it 
was  also  necessary  to  show  that  Treasurer  Whitney  had 
been  guilty  of  embezzlement;  and  these  writings  were, 
some  of  them,  doubtless  introduced  in  the  branch  of  the 
proof  which  had  a  direct  bearing  on  the  question  of 
Whitney's  commission  of  the  crime,  and  were  thus  a 
portion  of  the  proof  on  the  charge  against  the  plaintiff 
in  error,  and  it  was  proper  to  instruct  the  jury  in  regard 
to  them;  but  it  is  further  urged  that  the  jury  was  told 
by  this  paragraph  what  weight  might  be  accorded  these 
items  of  the  proof,  and  the  burden  was  cast  on  the  plain- 
tiff in  en'or  of  qualifj'ing  or  explaining  them.  The  court 
in  the  instruction  did  no  more  than  inform  the  jury  of 
the  significance  of  the  evidence  to  which  reference  was 
made,  merely  stated  its  effect,  and  that  it  was  not  con- 
clusive in  its  nature,  and  might  be  qualified  or  explained. 
There  was  nothing  unfair  or  erroneous  in  such  action. 
It  was  entirely  proper.  Without  such  an  instruction, 
the  jury  might,  to  the  prejudice  of  the  plaintiff  in  error, 
have  considered  these  matters  as  conclusive;  nor  did  the 
court  by  its  instructions  cast  the  burden  on  the  plaintiff 
in  error  of  qualifying  or  explaining  these  evidential  writ- 
ings. He  stated  that  it  might  be  done  by  other  compe- 
tent evidence,  not  from  any  particular  person  or  source, 
but  that  came  into  the  cause  from  any  source.  This  was 
the  true  meaning  of  the  instruction  and  it  was  without 
error. 

It  is  urged  that  the  court  wholly  failed  to  instruct  the 
jury  in  regard  to  one  material  fact, — an  element  of  the 
crime  charged.  We  think  a  close  scrutiny  of  the  whole 
of  the  instructions  will  disclose  that  this  criticism  is  not 
wholly  merited.  There  are  portions  of  them  where  some 
reference  to  it  would  have  been  proper,  and  should  have 
been  made;  but,  in  view  of  the  state  of  the  evidence  rela- 
tive to  the  fact,  the  failure,  where  it  occurred  in  the  in- 
structions, could  have  no  other  effect  than  a  non-direc- 
tion.    It  devolved  upon  the  counsel  for  plaintiff  in  error 
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to  prepare  and  submit  proper  instructions,  failing  in 
which  there  is  no  ground  for  reversal.  {Pjarrou  v.  State^ 
47  Neb.  294;  Hill  v.  State,  42  Neb.  503;  Johnson  v.  State, 
53  Neb.  103.)  It  may  be  further  said  that  in  regard  to 
the  fact  as  to  which  it  is  claimed  there  was  a  failure  to 
instruct,  there  was  no  dispute  or  conflict  in  the  evidence, 
while  not  admitted  it  was  established  and  undisputed; 
hence  there  could  have  been  but  one  finding  as  to  it  if 
based  on  the  evidence,  and  if  there  was  error  in  the  fail- 
ure to  instruct,  it  was  without  prejudice. 

It  is  assigned  for  error  that  the  trial  court  admitted 
in  evidence  a  receipt  for  $6,000,  which  appears  in  the 
record  as  E  •'  i^it  F.  The  ground  of  the  complaint  is 
that  it  was  not  properly  identified, — ^that  it  was  not 
shown  that  it  was  written  or  signed  by  plaintiff  in  error 
whose  receipt  on  its  face  it  purported  to  be.  During 
the  trial  there  was  produced  an  envelope  which  was 
fully  identified  as  having  been  received  by  the  treasurer 
by  mail  through  the  post  office,  and  its  enclosures,  one 
of  which  was  a  letter,  was  fully  identified  as  being  the 
handwriting  of  the  plaintiff  in  error.  The  other  enclos- 
ure was  the  receipt  in  question.  The  letter  was  as  fol- 
lows: 

"State  Bank  op  Republican  City,  Nbb. 

"Correspondents:  American  Exchange  National  Bank, 
N.  Y.;  Merchants  National  Bank,  Omaha,  Neb.; 
First  National  Bank,  Lincoln,  Neb. 

"Republican  City,  Neb.,  Jan.  2,  1894. 
"JSJ.  S.  Whitney,  Treas.,  Almu,  Neb. — Dear  Sir:   Herein 
I  hand  you  rect.  for  the  $6,000.     I  do  not  believe  .we 
had  better  put  this  on  deposit  for  it  will  raise  such  a 
howl  as  we  never  heard. 

"Yours  as  ever,  Mills." 

The  address  to  Treasurer  Whitney  on  the  envelope 
was  shown  to  be  the  handwriting  of  the  plaintiff  in 
error.     The  receipt  read: 
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"State  Bank  of  Republican  City,  Neb. 

"Dec.  30,  1894. 

"Received  of  E.  S.  Whitney,  treas.,  six  thousand  dol- 
lars to  hold  for  deposit.  B.  D.  Mills. 
"16,000." 

From  all  this  it  appears  that  the  letter  was  written  to 
the  treasurer  by  plaintiff  in  error  addressed  by  him  and 
received  by  the  treasurer  through  the  post  oflBce.  The 
letter  had  the  receipt  enclosed  with  it,  and  it  was  re- 
ferred to  therein  and  recognized  by  the  vmter  of  the 
letter,  the  plaintiff  in  error,  as  his  receipt.  This,  we 
think,  constituted  a  sufl&cient  identification  for  its  re- 
ception in  evidence. 

For  the  plaintiff  in  error  there  was  presented  a  motion 
for  a  new  trial,  one  of  the  grounds  of  which  was  newly- 
discovered  evidence.  This  branch  of  the  motion  was 
supported  by  aflBidavit.  There  were  filed  for  the  state 
some  affidavits  to  controvert  the  facts  presented  for 
plaintiff  in  error  in  the  affidavit  in  support  of  the  mo- 
tion. The  motion  was  overruled,  and  such  action,  as 
to  this  branch  thereof,  is  assigned  for  error.  After  an 
examination  of  these  affidavits,  we  cannot  say  the  court 
erred.  Its  reason  for  overruling  the  motion  is  not  in  the 
record,  but  in  view  of  all  the  facts  as  set  forth  in  the 
several  affidavits,  it  cannot  be  said  that  there  was  newly- 
discovered  evidence  which  plaintiff  in  error  could  not 
with  reasonable  diligence  have  discovered  and  produced 
at  the  trial.  This  must  appear.  (See  Criminal  Code, 
sees.  490,  492.) 

It  is  also  urged  that  the  evidence  was  wholly  insuf- 
ficient to  sustain  the  verdict.  It  would  serve  no  useful 
purpose  to  quote  it  at  length  or  summarize  it  in  a  state- 
ment here.  After  a  careful  examination  of  it  we  must 
say  that  while,  from  it,  it  might  be  said  that  the  money 
alleged  to  have  been  the  subject  of  embezzlement  may 
have,  a  portion  or  all  of  it,  gone  into  the  hands  and  care 
of  the  plaintiff  in  error  for  the  probable  purpose  of  being 
deposited  in  the  bank,  a  designated  depository  for  such 
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funds,  it  is  clear  that  subsequently  this  purpose  was 
changed,  and  the  money  of  the  county  was,  in  direct  vio- 
lation of  the  law  on  the  subject  (Criminal  Code,  sec.  124), 
allowed  by  the  treasurer  to  be  retained  by  the  plaintiff 
in  error  for  use,  and  not  for  deposit,  and  this  by  and 
through  the  advice  and  procurement  of  the  latter.  That 
such  subsequent  action  by  which  the  money  was  so  re- 
tained by  plaintiff  in  error  was  in  pursuance  of  an  agree- 
ment to  such  effect,  between  the  parties,  we  think  the 
evidence  warranted  such  conclusions,  and,  if  so,  it  was 
suflicient  to  sustain  the  verdict  rendered.  It  follows 
from  the  conclusions  herein  reached  that  the  judgnlfent 
must  be 

Affirmed. 


Charles  B.  Concjdon  irr  al.,  appellees,  v.  Neriah  B.  | 

Kendall  et  al.,  appeli.ees,  and  E.  P.  Allis  &  ' 

Company,  api»ellants. 

Filed  January  3, 1898.    No.  7604.  | 

1.  Mechanics'  Liens:. Materials:  Place  of  Delivery:  Time  to  Fu.e  1 

Claim.  Under  a  contract  to  make  certain  machinery  and  de- 
liver it  "free  on  board  of  cars"  at  a  designated  place  for  a  stipu- 
lated sum,  the  machinery  is  furnished,  within  the  meaning  of  our 
mechanics*  lien  law,  when  it  is  delivered  in  accordance  with  the  | 

contract  on  board  the  cars  at  the  place  named,  without  expense  i 

to  the  purchaser;  and  to  obtain  a  lien  therefor,  the  claim  for  a  i 

lien  must  be  filed  within  four  months  from  that  time.  {King  v. 
Ship-Building  Co.,  50  O.  St.  320.) 

2.  :  :  :  .    The  time  for  so  perfecting  the  Hen  I 

cannot  be  extended  by  the  manufacturer  supplying  gratuitously 

certain  brushes  in  place  of  defective  ones  previously  furnished  I 

and  charged  for. 

Appeal  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strc^de,  J.     Affirmed. 

Avies  d  Pctt'bs,  for  appellants. 

References:  Mcrria/n  v.  Hartford dN,  H,  R,  Co.j  20  Conn. 
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354;  Packard  v.  Getman,  6  Cow.  [N.  Y.]  757;  BucJcman  r. 
LevL  3  Camp.  [Eng.]  414;  Frith  v.  Barker,  2  Johns.  [N. 
Y.]  327;  Foffter  v.  Dohle,  17  Neb.  631;  Marrimr  v.  Paxton, 
17  Neb.  634;  Irish  t\  Phehy,  28  Neb.  231;  Weir  v.  Barnes, 
38  Neb.  875;  Pond  Machine  Tool  Co.  v.  Robinson,  37  N.  W. 
Kep.  [Slinn.]  99;  McJntijre  r.  Travtner,  63  Oal.  429;  Huh' 
hard  v.  Broicn,  90  Mass.  590;  Watts-Camphell  Co^v.  Yeumj- 
Ung,  125  N.  Y.  1;  Badger  Lumher  Co,  v.  Mayes,  38  Neb.  830. 

Ricketts  &  Wilson  and  S.  L.  Qeisthardt,  contra. 

NORVAL,  J. 

Kendall  &  Smith  being  the  owners  of  a  flouring  mill 
at  Woodlawn,  this  state,  on  Ma}^  10,  1893,  executed  a 
mortgage  thereon  to  C.  B.  Congdon  &  Co.  to  secure  a 
sum  of  money  certain.  Prior  to  the  making  of  the  mort- 
gage Edward  P.  A  His  &  Co.  furnished  Kendall  &  Smith 
machinery  for  the  reparation  and  reconstruction  of  said 
mill,  and  subseciuently  a  claim  for  a  mechanic's  lien  was 
filed  in  the  office  of  the  register  of  deeds  of  Lancaster 
county.  The  decree  was  entered  in  the  court  below  fore- 
closing the  mortgage.  The  court  refused  Allis  &  Co.  a 
mechanic's  lien  upon  the  ground  that  the  claim  for  the 
lien  was  not  filed  within  four  months  from  the  furnishing 
of  the  machinery.  The  sole  contest  in  this  court  is  be- 
tween Congdon  &  Co.  and  Allis  &  Co.,  and  if  the  claim 
of  the  latter  for  a  mechanic's  lien  was  not  filed  within 
the  statutory  period,  the  decree  should  be  affirmed;  oth- 
erwise it  should  be  reversed. 

In  November,  1892,  Allis  &  Co.,  manufacturers  of  mill 
machinery  at  Milwaukee,  Wisconsin,  entered  into  a  con- 
tract with  Kendall  &  Smith,  under  which  the  machinery 
in  question  was  furnished.  The  contract  contained, 
among  other  things,  the  following  provision:  "The  fore- 
going list  of  items  comprises  all  that  we  are  to  furnish 
to  you  delivered  free  on  board  cars,  at  our  shop  in  Mil- 
waukee, Wis.,  for  the  sum  of  five  thousand  five  hundred 
dollars/'  etc.     There  is  in  the  record  testimony  tending 
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to  show,  and  the  trial  court  found,  that  the  last  portion 
of  the  machinery  was  delivered  by  AUis  &  Co.  on  board 
of  cars,  at  their  shops,  to  the  Chicago  &  Northwestern 
Railway  Company  in  Milwaukee  on  January  21,  1893. 
The  machinery  reached  Woodlawn  on  the  first  day  of  the 
following  month  and  was  placed  in  the  mill.  The  claim 
for  a  lien  was  not  filed  until  May  23,  1893. 

It  is  argued  by  appellants  that  the  machinery  was  not 
delivered  on  board  the  cars  to  the  railway  company  until 
January  23,  1893.  The  evidence  discloses  that  the  cars 
were  loaded  and  placed  in  the  hands  of  the  carrier  by 
Allis  &  Co.  on  Saturday,  January  21,  and  the  railway 
company  on  the  same  day  executed  and  delivered  to  the 
consignors  receipts  for  the  goods.  It  is  true  the  bills  of 
lading  for  two  of  the  cars  bear  date  of  January  23, 
1893,  from  which  fact  it  is  argued  that  the  machinerj' 
was  not  furnished  until  that  time.  The  loaded  cars 
were  in  the  actual  charge  of  the  carrier  on  January 
21,  received  by  it  for  the  purpose  of  forwarding  and  de- 
livering the  goods  at  the  place  of  destination.  The  title 
passed  to  Kendall  &  Smith  on  said  date,  since  the  de- 
livery to  the  carrier  was  delivery  to  the  vendees.  This  is 
the  effect  of  the  decision  in  UnioJi  P.  R.  Co.  v.  Metcalfe  50 
Neb.  452,  where  it  was  held  that  a  consignor  was  not 
entitled  to  sue  a  carrier  for  a  failure  to  deliver  goods  in 
the  absence  of  an  averment  that  he  was  the  owner  of  the 
goods,  was  liable  for  their  loss  or  had  sustained  special 
damages.     {McKee  v.  BainteVy  52  Neb.  604.) 

In  Swanhe  v.  McCarty,  51  N.  W.  Rep.  [Wis.]  92,  the 
court  uses  this  language:  "Indeed,  it  is  elementary  that, 
where  the  vendor  is  bound  to  send  the  goods  to  the  pur- 
chaser, delivery  to  a  common  carrier  is  a  delivery  to  the 
purchaser  himself,  the  carrier  being,  in  contemplation  of 
law  in  such  cases,  the  bailee  of  the  person  to  whom,  not 
by  whom,  the  goods  are  sent,  the  latter,  when  employing 
the  carrier,  being  regarded  as  the  agent  of  the  former  for 
that  purpose."  While  the  decisions  upon  the  subject  are 
not  in  accord,  the  weight  of  the  authority  sustains  the 
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proposition  contained  in  the  foregoing  quotation,  where 
there  is  no  agreement  to  deliver  the  goods  to  vendee  at 
place  of  destination.     (Benjamin,  Sales,  sees.  181,  693 
KeUea  v.  Ramsey,  26  Atl.  Kep.  [N.  J.]  907;  Leggett  v.  Col 
lievy  56  N.  W.  Rep.  [la.]  417;  Barr  v.  Borthwick,  25  Pac, 
Eep.  [Ore.]  360;  SarbecJcer  v.  State,  65  Wis.  174;  21  Am 
&  Eng.  Ency.  Law  497,  499,  529;  Kcssler  v.  ISmith,  44  N 
W.  Kep.  [Minn.]  794;  Sullivan  v.  Sullivan,  70  Mich.  583; 
Falvetf  V.  Richmond,  13  S.  E.  Rep.  [Ga.]  261;  BacJmrach  v. 
Chester  Freight  Line,  19  Atl.  Rep.  [Pa.]  409.)     Had  the 
agreement  of  the  manufacturers  been  to  deliver  the  ma- 
chinery free  on  board  cars  at  Woodlawn,  a  different  rule 
might  obtain. 

The  claim  of  Allis  &  Co.  for  a  mechanic's  lien  was  not 
filed  within  four  months  from  the  delivery  of  the  ma- 
chinery to  the  carrier,  but  was  filed  within  that  period 
from  the  arrival  at  Woodlawn.     The  question  is  pre- 
sented whether,  within  the  meaning  of  the  mechanic's 
lien  law,  the  machinery  was  furnished  as  of  the  date  of 
its  delivery  to  the  carrier.     Upon  principle  we  do  not 
see  how  it  can  be  otherwise.    Allis  &  Ck).,  under  the  con- 
tract with  Kendall  &  Smith,  had  nothing  to  do  with  the 
machinery  after  its  delivery  for  shipment  on  board  of 
cars  in  Milwaukee,  and  it  is  plain  that  the  title  to  the 
property  vested  in  the  vendees  immediately  upon  such 
delivery  to  the  transportation  company.     The  legal  effect 
is  precisely  the  same  as  if  Kendall  &  Smith  had  person- 
ally received  the  machinery  from  Allis  &  Co.  at  their 
shop  in  Milwaukee,  in  which  case  there  could  be  no  doubt 
that,  as  between  the  vendors  and  vendees,  the  machinery 
would  be  regarded  as  furnished  on  the  day  of  its  delivery 
in  Milwaukee,  for  the  purpose  of  fixing  the  time  within 
which  the  lien  of  the  manufacturers  should  be  filed.     Of 
course,  no  mechanic's  lien  attaches  where  the  materials 
for  which  the  lien  is  claimed  do  not  enter  into  the  im- 
provement.    As  between  a  lienor  and  a  subsequent  pur- 
chaser of  the  premises,  or  mortgagee  in  good  faith,  the 
time  when  the  materials  are  delivered  upon  the  premises 
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would  be  reg«arded  the  time  when  the  lien  attached. 
{Badger  Lumhr  Co.  v.  Mayes,  38  Neb.  830.)  The  question 
here  is  whether  Allis  &  Co.  are  entitled  to  a  lien  upon 
the  property  as  against  Kendall  &  Smith.  If  no  such 
right  to  a  lien  exists  it  is  patent  there  is  no  priority  of 
liens  to  be  adjudicated. 

In  Gixat  Wefitern  Mfg.  Co.  v.  Hnnter  Bros.,  15  Neb.  32, 
this  court  decided  that  the  delivery  of  machinery  to  a 
common  carrier  in  Kansas,  to  be  used  in  a  building  in 
Nebraska,  was  the  furnishing  and  delivery  of  such  ma- 
chinery within  the  m«^aning  of  our  mechanics'  lien  law. 
(See  Mallonf  r.  Ui  Crosnv  Abattoir  Co.,  80  Wis.  170;-  Thomp- 
son V.  St.  Paul  City  R.  Co.,  45  ilinn.  13;  Fagan  d  Osgood 
V.  Boyle  Ice  Moih.  Co.,  05  Tex.  324.) 

The  precise  question  here  involved  was  decided  by  the 
supreme  court  of  Ohio  in  King  r.  Cleveland  Ship  Building 
Co.,  50  O.  St.  320.  The  statute  of  that  state  is  similar  to 
our  own.  A  mechanic's  lien  was  claimed  for  an  engine 
built  by  the  vendor  and  delivered  on  board  the  cars  at 
Cleveland  for  shipment  to  the  purchaser  at  Middleport, 
under  a  contract  requiring  the  v(»ndor  to  deliver  the 
engine  "f.  o.  b."  cars  in  Cleveland.  The  validity  of  the 
lien  was  contested  on  the  ground  that  it  was  not  per- 
fected within  four  months  from  the  time  the  engine  was 
delivered  on  the  cars  rea<ly  for  shipment.  It  was  decided 
that  when  the  delivery  on  the  cars  was  complete  the  en- 
gine was  furnished  within  the  purview  of  the  statute, 
and  the  claim  for  lien  must  be  filed  Avithin  four  months 
from  that  time,  or  the  right  to  a  lien  will  be  lost. 

The  case  of  Pond  Machine  &  Tool  Co.  v.  Robinson,  37  N. 
W.  Eep.  [Minn.]  99,  is  not  in  point  because  the  question 
here  involved  was  not  decided. 

In  the  case  at  bar  Allis  &  Co.  agreed  to  construct  the 
machinery  and  deliver  the  same  free  of  expense  on  board 
of  the  cars  at  Milwaukee.  They  fully  complied  with  the 
contract  and  furnished  the  machinery  within  the  contem- 
plation of  the  statute  the  moment  the  delivery  on  the  cars 
was  complete,  and  the  time  in  which  to  perfect  the  lien 
commenced  to  run  from  that  date. 
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It  was  disclosed  that  after  the  machinery  was  set  up 
in  the  mill  certain  brushes  furnished  under  the  contract 
proved  to  be  defective  and  Allis  &  Co.  supplied  others  in 
lieu  thereof  without  additional  charjye  or  cost  to  Kendall 
&  Smith.  It  is  urged  that  the  furnishing  of  these  brushet^ 
extended  the  period  for  perfecting  the  lien.  The  articles 
mentioned  were  furnished  gratuitously  for  the  purpose* 
of  making  good  their  contract,  and  did  not  operate  to 
extend  the  time  for  filing  the  lien.  (TV'owmn's  Association 
v.  Harrison^  120  Pa.  St.  28;  Harrison  i\  Wommi^s  Associa- 
tion, 19  Atl.  Rep.  [Pa.]  804;  McKehey  v.  Jarois,  87  Pa. 
St.  414;  King  v.  Cleveland.  Ship  Building  Co.,  50  O.  St.  320.) 
The  decree  refusing  Allis  &  Ck).  a  lien  is 

Affirmed. 


Ezra  S.  Whitney  v.  State  of  Nebraska. 

I  68    2871 

|f59    66l| 

FUJED  JA1VT7ABY  3, 1898.     No.  9250.  53    287 

6g445n 

1.  Bmbezzlement:    Information:    Allegation    of    Ownership.    The 

information,  with  sufficient  particularity,  avers  that  Harlan 
county,  in  this  state,  was  the  owner  of  the  money  alleged  to  have 
been  embezzled  by  the  defendant. 

2.  Criminal  Law:  Etidbnce:  Order  of  Introduction.    The  order  in 

which  testimony  shall  be  introduced  rests  largely  in  the  discre- 
tion of  the  trial  court. 

3.  Beview:   Trial :    Etidencb.    Error  cannot   be  predicated   on   the 

admission  of  testimony,  where  the  fact  sought  to  be  established 
by  it  is  subsequently  admitted  during  the  trial  upon  the  record 
by  the  parties. 

4. :  :  Record.    Error  in  the  proceedings  of  a  trial  will     . 

not  be  presumed,  but  must  affirmatively  appear  from  an  inspec- 
tion of  the  record. 

5.  Embezzlement:  Evidence.    Under  section  124  of  the  Criminal  Code 

the  failure  and  refusal  of  a  county  treasurer  to  promptly  pay  to 
his  successor  in  office  any  of  the  public  moneys  in  his  hands  is 
prima  facie  evidence  of  embezzlement. 

6.  Secondary  Evidence:  Foundation.    Secondary  evidence  of  the  con- 

tents of  an  instrument  is  admissible  upon  proof  that  it  once  ex- 
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isted,  and  was  last  seen  in  the  possession  of  the  adverse  party, 
where  he  under  oath  on  the  trial  has  denied  the  existence  of  such 
Instrument. 

7.  Statutes:  Depositories:  Eubezzlement.    The  act  of  the  state  legis- 

lature providing  for  the  deposit  of  state  and  county  funds  in 
banks  (Session  Laws  1891,  p.  347,  ch.  50)  did  not  repeal  section 
124  of  the  Criminal  Code  relating  to  the  embezzlement  of  public 
moneys. 

8.  Embezzlement:  Deposit  of  Public  Funds.    The  mere  depositing 

of  county  funds  in  depository  banks  by  a  county  treasurer  in 
strict  compliance  with  the  requirements  of  section  6,  chapter  50, 
Laws  1891,  is  not  an  embezzlement  of  such  funds  by  the  treasurer. 

9.  Instructions:   Reasonable   Doubt.    Instructions    set   out    In   the 

opinion  defining  a  reasonable  doubt  held  correct 

10.  :  Harmless  Error.    A  conviction  will  not  be  reversed  for 

the  giving  of  an  instruction,  though  erroneous,  where  the  defend- 
ant was  not  prejudiced  thereby. 

11.  County  Treasurers:  Acceptance  of  Check.    An  incoming  county 

treasurer  accepting  a  bank  check  in  payment  of  public  funds  due 
from  his  predecessor  is  chargeable  with  the  amount  of  such  pay- 
ment, where  the  check  is  surrendered  by  the  incoming  officer  to 
the  bank  which  issued  it,  the  amount  deposited  therein  in  open 
account  under  the  depository  law,  other  deposits  of  county  funds 
are  likewise  made  therein  from  time  to  time,  checks  against  the 
account  drawn  by  the  treasurer  aggregating  a  sum  in  excess  of 
said  first  deposit  are  honored  and  paid  by  the  depository  bank, 
and  said  acts  have  been  ratified  by  the  county. 

:2.  Instructions:  Repetitions.  It  is  not  error  to  refuse  an  instruction 
where  the  substance  thereof  is  contained  in  some  piaragraph  of 
the  charge  already  given. 

13.  Embezzlement:  Evidence.    Evidence  held  sufficient  to  authorize 

a  conviction  for  the  crime  of  embezzlement. 

14.  Criminal  Law:  Accomplice:    State's  ESvidence.    The  fact  that 

an  accomplice  turns  state's  evidence  and  testifies  to  such  facts  as 
are  within  his  knowledge,  under  and  in  pursuance  of  a  promise 
of  immunity  from  punishment  made  by  the  prosecuting  officer, 
without  the  consent  or  advice  of  the  court,  does  not  constitute  a 
legal  defense  to  a  prosecution  against  such  accomplloOb. 

Error  to  the  district  court  for  Harlan  county.     Tried 
below  before  Thompson,  J.    Affirmed. 


The  facts  are  stated  in  the  opinion. 
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John  Everson^  William  0.  Woolman^  and  D.  S.  Hardin^ 
for  plaintiflf  in  error: 

The  information  does  not  sufficiently  describe  the 
owner  of  the  money  alleged  to  have  been  embezzled. 
{State  V.  Potter,  28  la.  554;  Smith  v.  State,  21  Neb.  556; 
Ex  parte  Eads,  17  Neb.  145;  Grant  v.  State,  17  So.  Rep. 
'[Pla.]  225.) 

The  court  erred  in  making  improper  remarks  concern- 
ing evidence.  {Botoman  v.  State,  19  Neb.  527;  State  v. 
Ticket,  13  Nev.  502;  People  v.  Bonds,  1  Nev.  33;  Crutchfield 
V.  Richmmd  &  D.  R.  Co.,  76  N.  Oar.  320;  People  v.  Wood, 
27  N.  E.  Rep.  [N.  Y.]  362;  Sharp  v.  State,  51  Ark.  147; 
State  V.  Jacob,  8  S.  E.  Rep.  [S.  Car.]  698;  State  v.  Stowell, 
60  la.  535;  State  v.  Harkin,  7  Nev.  377.) 

The  court  gave  an  erroneous  instruction  containing  an 
improper  definition  of  a  reasonable  doubt  {Cowan  v. 
State,  22  Neb.  520.) 

The  motion  to  suspend  sentence  on  the  ground  that 
the  prosecuting  attorney  promised  accused  immunity 
from  punishment  upon  his  giving  state's  evidence  in 
another  prosecution,  should  have  been  sustained.  {Cam- . 
ron  V.  State,  32  Tex.  Crim.  Rep.  180;  United  States  v.  Ford, 
99  U.  S.  594;  Newton  v.  State,  15  Fla.  610;  State  v.  Qror 
ham,  41  N.  J.  Law  15.) 

0.  J.  Smyth,  Attorney  General,  and  Ed  P.  Smith,  Deputy 
Attorney  General,  contra: 

In  failing  to  assail  the  information  by  motion  and  in 
pleading  not  guilty,  accused  waived  the  alleged  defect 
in  the  description  of  the  owner  of  the  money  embezzled. 
{Korth  V.  State,  46  Neb.  631.) 

The  records  of  the  treasurer's  office  were  properly  ad- 
missible in  evidence  as  tending  to  prove  facts  therein 
stated,  and  not  as  admissions  on  part  of  accused.  {Strong 
V.  State,  75  Ind.  440;  State  v.  Ring,  29  Minn.  78;  People  v. 
Flock,  59  N.  W.  Rep.  [Mich.]  237;  Stanley  v.  State,  88 
Ala.  154;  Oshorn  v.  State,  27  N.  E.  Rep.  [Ind.]  345.) 
23 
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Embezzlement  consisting  of  a  continuous  series  of  acts 
committed  at  different  times,  but  with  a  common  pur- 
pose, may  constitute  a  single  offense.  {Bolln  v.  State j  51 
Neb.  581,  and  cases  cited.) 

Presumption  that  the  entire  amount  was  embezzled  at 
the  close  of  the  second  term:  Heppy  v.  Johnson^  73  Cal. 
270;   Stoner  v.  Keith  County,  48  Neb.  279. 

The  depository  law  did  not  repeal  section  124  of  the 
Criminal  Code  relating  to  embezzlement  of  public  money. 
{Korth  V.  State,  46  Neb.  631.) 

A  reasonable  doubt  was  correctly  defined  in  the  in- 
structions. {Willis  V.  State,  43  Neb.  102;  Lawhead  v.  State, 
46  Neb.  607;  Langford  v.  State,  32  Neb.  782;  Bdtmey  r. 
State,  49  Neb.  515;  Polin  v.  State,  14  Neb.  540;  Davis  r. 
State,  51  Neb.  301.) 

Accused  was  properly  chargeable  with  the  amount  of 
the  check  received  from  his  predecessor.  {Bush  v.  Joint- 
son  County,  48  Neb.  1;  State  v.  Hill,  47  Neb.  456.) 

NORVAL,  J. 

Ezra  S.  Whitney  was  convicted  of  embezzlement  of 
public  money  of  Harlan  county,  while  he  was  the  treas- 
urer thereof,  and  sentenced  to  a  term  of  two  years  and 
six  months  imprisonment  in  the  penitentiary,  and  that 
he  also  pay  a  fine  in  double  the  sum  embezzled.  The 
information  alleges  that  the  defendant,  "Ezra  S.  Whit- 
ney, was  the  county  treasurer  of  Harlan  county,  Ne- 
braska, from  the  5th  day  of  January,  1894,  to  the  9th 
day  of  January,  1896,  and  as  such  oflScer  was  charged 
with  the  collection,  receipt,  safe-keeping,  transfer,  and 
disbursement  of  the  public  moneys  of  Harlan  county, 
Nebraska;  that  the  said  Ezra  S.  Whitney,  on  the  8th 
day  of  January,  1896,  in  said  county  and  state,  then  and 
there  being,  and  then  and  there,  as  such  officer,  being 
charged  with  the  collection,  receipt,  safe-keeping,  trans- 
fer, and  disbursement  of  the  public  money  of  Harlan 
county,  did  then  and  there  unlawfully  and  feloniously 
convert  to  his  own  use  and  embezzle  a  large  sum  of  said 
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money,  to-wit,  eleven  thousand  one  hundred  and  ninety 
dollars,  belonging  to  Harlan  county,  which  said  money 
had  then  and  there  come  into  the  possession  and  custody 
of  the  said  Ezra  S.  Whitney  by  virtue  of  said  oflBice  and 
the  discharge  of  the  duties  thereof." 

The  first  point  made  by  the  defendant  is  that  the  in- 
formation does  not  allege  the  money  embezzled  belonged 
to  Harlan  county,  this  state,  and  therefore  no  crime  is 
charged.  This  objection  is  exceedingly  hypercritical. 
Undoubtedly  an  indictment  or  information  cannot  be 
aided  by  intendment,  nor  can  omissions  be  supplied  by 
construction.  But  every  act  essential  to  constitute  the 
crime  must  be  averi'ed.  Tested  by  this  rule  the  crime  of 
embezzlement  is  charged.  Stripped  of  its  legal  verbiage, 
the  information  plainly  alleges  that  the  defendant  was 
the  county  treasurer  of  Harlan  county,  Nebraska,  and  as 
such  officer  was  charged  with  the  collection,  receipt, 
safe-keeping,  transfer,  and  disbursement  of  the  public 
money  of  such  county,  and  did  embezzle  and  convert  to 
his  own  use  $11,190  of  the  moneys  of  said  county  which 
he  had  collected  by  virtue  of  his  said  office.  The  words 
"said  money,'*  as  used  in  the  information,  refer  to  the 
public  funds  belonging  to  the  county  of  Harlan,  in  this 
state,  which  it  was  alleged  it  was  the  duty  of  the  de- 
fendant to  collect  and  disburse,  and  which  had  thereto- 
fore come  into  his  possession  and  custody  by  virtue  of 
his  said  office.  It  is  alleged  with  sufficient  particularity 
that  the  money  converted  and  embezzled  was  owned 
by  Harlan  county,  Nebraska,  and  the  information,  there- 
fore, is  not  defective  in  substance. 

Error  is  assigned  in  the  admitting  in  evidence  of  Ex- 
hibit 2.  This  paper  was  on  file  in  the  county  clerk's 
office  of  Harlan  county,  and  purports  to  be  a  statement 
made  by  the  defendant,  as  county  treasurer,  showing  the 
receipts  and  disbursements  of  the  treasurer's  office  for 
a  specified  period,  together  with  the  amount  of  public 
money  in  his  hands  to  the  credit  of  the  several  funds 
at  the  close  of  business  on  January  8,  1896,  the  date  of 
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the  expiration  of  the  defendant's  official  term.  The  first 
objection  urged  against  the  admission  of  this  document 
is  that  no  legal  foundation  for  its  introduction  had  been 
made.  Samuel  Roberts,  the  county  clerk  of  Harlan 
county,  produced  the  exhibit,  and  testified  that  he  had 
frequently  seen  the  defendant  write;  was  familiar  with 
his  writing,  and  that  the  document  objected  to  was  in 
the  handwriting  of  the  accused.  Other  or  further  iden- 
tifying proof^was  not  required. 

Another  objection  urged  against  the  reception  of  said 
exhibit  in  evidence  is  that  the  corpus  delicti  had  not  been 
proved,  and  that  the  admissions  or  statements  of  the 
defendant  cannot  be  received  to  establish  that  the  of- 
fense charged  has  been  committed.  Whether  the  rule 
contended  for  is  applicable  in  a  prosecution  for  embez- 
zlement where  it  is  sought  to  introduce  the  official  re- 
ports made  by  the  accused  in  pursuance  of  law  may 
well  be  doubted.  But  it  is  unnecessary  to  decide  the 
question  at  this  time,  because  the  defendant  was  not  in 
the  least  prejudiced  by  the  receipt  in  evidence  of  Ex- 
hibit 2.  The  order  in.  which  parties  shall  introduce  their 
proofs  rests  largely  in  the  discretion  of  the  trial  judge. 
{Basye  v.  State,  45  Neb.  261;  Consaul  v.  Sheldon,  35  Neb. 
247;  McCleneghan  v,  Rcid,  34  Neb.  472;  Rema  v.  State,  52 
Neb.  375.)  The  record  in  this  case  discloses  that  shortly 
after  the  ruling  in  question  was  made,  the  followinji: 
stipulation,  in  open  court  and  before  the  jury,  was 
entered  into: 

"For  the  purposes  of  this  action  it  is  admitted  that 
the  records  in  the  office  of  the  county  treasurer  of  Har- 
lan county  during  the  term  of  office  of  the  defendant, 
Ezra  S.  Whitney,  as  treasurer  of  said  county,  commenc- 
ing on  the  5th  day  of  January,  1894,  and  ending  on  the 
8th  day  of  January,  1896,  both  days  inclusive,  show  that 
at  close  of  said  term  of  office  the  said  Ezra  S.  Whit- 
ney, as  such  treasurer,  had  on  hand  and  in  his  charge  as 
such  treasurer,  the  sum  of  forty-six  thousand  three  hun- 
dred seventy-three  dollars  and  thirty-seven  cents  (f4G,- 
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373.37),  and  that  he  has  turned  over  and  paid  thereon  to 
his  successor  in  office  since  January  8,  1896,  the  sum  of 
seventeen  thousand  six  hundred  fifty-three-  dollars  and 
thirty-three  cents  ($17,653.33),  and  to  the  state  treasurer 
the  sura  of  four  thousand  four  hundred  twenty-six  dollars 
and  twenty-one  cents  (f  4,426.21)." 

The  foregoing  was  an  admission  of  record  of  the  very 
matter  sought  to  be  established  by  Exhibit  2,  viz.,  that 
the  defendant  had  in  his  hands,  as  treasurer,  at  the 
close  of  his  term  of  office,  public  funds  aggregating  the 
sum  of  $46,373.37;  hence  no  prejudice  resulted  in  allow- 
ing the  contents  of  said  exhibit  to  go  to  the  jury.  {Lamh 
V.  State,  40  Neb.  312;  Rightmire  v.  Himteman^  42  Neb. 
119;  McGavoch  v.  City  of  Oniaha,  40  Neb.  64;  Hickman  v. 
Layne,  47  Neb.  177.) 

The  following  question  was  put  by  the  state  to  D.  A. 
McCuUoch,  one  of  the  witnesses  for  the  prosecution,  and 
who  succeeded  the  defendant  as  county  treasurer:  "Q. 
Along  in  June  or  July,  1895,  sometime,  did  you  have  a 
conversation  or  hear  a  conversation  or  statement  made 
by  Mr.  Whitney  in  regard  to  some  money  that  could  not 
be  accounted  for?"  The  defendant  objected  "as  incom- 
petent, irrelevant,  immaterial,  no  proper  foundation 
made,  the  corpus  delicti  in  this  action  not  having  been 
proven,  or  the  fact  that  there  is  a  shortage  in  the  county 
treasurer's  office."  The  court  thereupon  made  this  state- 
ment: "The  court  admits  this  upon  the  account  that  the 
attorney  for  the  defense  in  stating  his  case  to  the  jury 
admitted  that  the  books  showed  a  shortage."  To  this 
language  the  defense  excepted,  and  the  witness  an- 
swered, "I  did."  Complaint  is  made  of  permitting  said 
question  to  be  asked  and  answered,  and  the  quoted  re- 
marks of*  the  trial  judge  are  assailed.  The  question 
propounded  was  in  its  nature  merely  preliminary,  and 
did  not  seek  to  elicit  any  substantive  fact  bearing  upon 
the  guilt  or  innocence  of  the  accused,  and  the  answer 
being  within  the  range  of  the  question  was  not  preju- 
dicial to  the  rights  of  the  defendant.     Moreover,  the  em- 
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bezzlement  of  the  money  of  Harlan  county  was  subse- 
quently  established  by  the  stipulation  or  admission 
already  set  Jorth,  in  connection  with  other  evidence. 
Whether  the  remarks  of  the  trial  judge  were  prejudicial 
is  not  disclosed.  If  counsel  for  the  prisoner  made  the 
statement  imputed  to  them,  then  the  language  of  the 
court  was  pertinent  and  proper,  otherwise  it  was  preju- 
dicial in  its  character.  To  have  the  point  established 
the  defendant  should  have  had  the  opening  statement 
of  his  counsel  preserved  in  a  bill  of  exceptions,  or  at 
least  had  set  forth  therein  what  remarks,  if  any,  were 
made  by  counsel  to  the  jury  relating  to  the  shortage  of 
the  defendant  in  his  accounts  with  the  county.  Error 
is  never  presumed,  but  must  affirmatively  appear  from 
an  inspection  of  the  record,  is  a  familiar  doctrine,  and 
is  quite  appli(»able  here.  It  is  for  the  person  who  de- 
sires a  ruling  or  any  fact  preserved  by  a  bill  of  excep- 
tions to  procure  one  to  be  settled  and  allowed. 

The  witness  D.  A.  McCulloch,  over  the  objection  of 
the  defendant,  was  allowed  to  state  that  Mr.  Whitney 
informed  him  that  the  books  were  correct,  and  that  he 
did  not  have  the  money  or  cash  to  put  up  which  the 
books  called  for.  C.  A.  McCloud,  who  checked  up  the 
books  of  the  defendant,  testified  substantially  to  a  simi- 
lar conversation  and  admission  of  the  defendant.  It  is 
urged  that  these  admissions  should  have  been  excluded, 
inasmuch  as  the  corpus  dclwti  had  not  been  then  estab- 
lished. This  seems  to  have  been  a  frequent  objection 
urged  during  the  progress  of  the  trial  of  the  cause,  and, 
if  we  understand  counsel  correctly,  it  is  still  insisted 
that  the  crime  of  embezzlement  has  not  been  proven  in 
this  case.  The  contention  is  devoid  of  merit.  Prior  to 
the  time  the  objected  testimony  was  received,  it  had  been 
stipulated  or  admitted  in  open  court  that  the  records  in 
the  county  treasurer's  office  disclosed  that  the  defend- 
ant, when  he  turned  over  his  office  to  his  successor,  was 
chargeable  with  $46,373.37;  that  he  paid  to  his  suc- 
cessor fl7,653.21,  and  to  the  state  treasurer  f4,426.21. 
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There  was  evidence  tending  to  show  that  no  other  pay- 
ments have  been  made  by  the  defendant;  that  he  had  at 
the  close  of  his  term  on  deposit  in  the  State  Bank  of 
Kepnbliean  City,  a  county  depository,  county  funds  to 
the  amount  of  fl4,153.27.  Tims  it  was  in  evidence  that 
the  accused  had  not  accounted  to  his  successor  for  all 
the  public  funds  in  his  hands,  and  a  prima  facie  case  of 
embezzlement  was  made  out  against  Whitney.  {Bolln  v. 
State^  51  Neb.  581.)  It  was,  therefore,  competent  for  the 
state  to  prove  defendant's  voluntary  admission  as  to  the 
fact  of  there  being  a  shortage. 

It  is  insisted  that  the  court  erred  in  requiring  tlie 
defendant  to  answer  the  following  question,  propounded 
by  the  state  on  cross-examination:  "Now,  commencing 
January  1,  1893,  what  did  you  put  in  the  bank?"  The 
criticism  is  that  it  called  for  facts  which  antedate  any 
time  that  could  be  charged  in  the  information,  and  was 
barred  by  the  statute  of  limitations.  However  well 
taken  may  have  been  the  objection  to  the  question,  the 
criticism  does  not  apply  to  the  answer  of  the  defendant 
to  the  interrogatory.  This  prosecution  was  instituted 
on  June  4,  1896,  and  the  first  deposit  of  money  in  tlie 
bank,  which  the  defendant  testified  to,  was  made  on 
June  21,  1893,  or  less  than  three  years  preceding  the 
prosecution. 

The  defendant  was  a  witness  in  his  own  behalf,  and 
on  his  examination  in  chief  he  testified  to  the  depositing 
at  various  times  county  funds  in  the  State  Bank  of  Re- 
publican City,  which  was  an  approved  depository  bank 
with  a  bond  of  $25,000,  and  under  the  law  entitled  to 
have  on  deposit  at  any  time  county  moneys  not  to  ex- 
ceed f  12,500;  and  that  he  deposited  moneys  of  the  county 
in  the  bank  largely  in  excess  of  the  lawful  limit.  On 
cross-examination  the  defendant,  over  objections  of  his 
counsel,  was  asked  this  question:  "Why  did  you  put  so 
much  money  in  this  depository?"  The  defendant  an- 
swered, "Why,  I  don't  know  that  I  can  give  any  explana- 
tion why  I  put  BO  much  there."     The  question  was  within 
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the  limit  of  proper  cross-examination,  and  was  compe- 
tent as  bearing  upon  the  question  of  intent  or  motive 
which  actuated  the  accused  at  the  time  he  placed  the 
funds  in  the  bank. 

It  is  urged  that  the  court  erred  in  allowing  James  A. 
Cline  to  testify,  on  rebuttal,  to  the  contents  of  a  certain 
deposit  slip  purporting  to  be  evidence  of  the  deposit  of 
f 6,000  by  the  defendant  in  the  State  Bank  of  Republican 
City.  The  objection  to  the  ruling  of  the  court  is  that  no 
foundation  for  the  introduction  of  secondary  testimony 
had  been  laid.  Mr.  Cline,  as  one  of  the  state  bank  ex- 
aminers, examined  the  affairs  of  the  State  Bank  of  Re- 
publican City,  and  for  the  purpose  of  verifying  the  ac- 
count between  the  said  bank  and  defendant  as  county 
treasurer,  in  January,  1895,  called  upon  the  latter  and 
asked  to  see  his  pass-book.  Mr.  Cline  testified  that  the 
request  was  complied  with,  and  in  the  pass-book  was 
the  deposit  slip  in  dispute,  that  the  witness  made  a  copy 
thereof,  left  the  original  with  the  defendant,  and  had 
not  seen  it  since.  The  accused,  while  on  the  witness 
stand,  denied  the  existence  of  such  a  deposit  slip  and  of 
all  knowledge  thereof.  This  laid  sufficient  foundation 
for  the  admission  of  parol  proof  of  the  contents  of  the 
paper. 

Complaint  is  made  of  the  giving  of  the  third  para- 
graph of  the  court's  charge  to  the  jury,  which  is  a  copy 
of  section  124  of  the  Criminal  Code,  and  under  the  pro- 
visions of  which  law  this  prosecution  was  brought  and 
conducted.  It  is  argued  that  said  section  was  repealed 
by  the  legislative  enactment  entitled  "An  act  to  provide 
for  the  depositing  of  state  and  county  funds  in  banks." 
(Session  Laws  1891,  ch.  50;  Compiled  Statutes,  ch.  18, 
art.  3,  sees.  18-23.)  The  identical  point  was  made  and 
decided  adversely  to  the  contention  of  the  defendant,  in 
Korth  V.  State,  46  Neb.  631.  With  the  conclusion  therein 
reached  we  are  content. 

It  is  urged  that  the  giving  of  the  entire  section  was 
prejudicial  error,  because  it  makes  the  commission  of 
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any  one  of  several  specific  and  different  acts  a  crime, 
while  the  defendant  is  charged  with  the  felonious  con- 
version of  the  funds  of  Harlan  county  to  his  own  use, 
and  in  no  other  way.  The  section  defines  a  single  crime, 
although  it  specifies  various  modes  in  which  the  offense 
may  be  committed.  No  prejudice  could  have  resulted  in 
•  repeating  this  section  to  the  jury,  for  by  the  fourteenth 
paragraph  of  the  charge  they  were,  in  plain  and  une- 
quivocal language,  told  that  unless  the  prosecution  es- 
tablished by  the  evidence  beyond  a  reasonable  doubt 
that  Whitney  converted  the  money  of  the  county  to 
his  own  use  there  must  be  an  acquittal.  So  that,  instead 
of  the  jury  being  turned  loose  in  the  field  of  conjecture, 
as  argued  by  the  counsel  for  the  defense,  they  were  con- 
fined in  their  investigation  to  the  identical  charge  set 
up  in  the  information.  A  verdict  of  guilty  could  not 
have  been  returned,  without  disregarding  the  instruc- 
tions, even  had  the  proofs  shown,  which  they  did  not, 
that  the  money  of  the  county  was  embezzled  in  some 
other  mode  or  manner  than  that  described  in  the  in- 
formation. 

Instruction  No.  5  is  an  exact  copy  of  section  6,  chapter 
50,  Laws  1891,  and  relates  to  the  deposit  of  county  funds 
in  depository  banks.  By  the  fourth  instruction  the  jury 
were  directed,  in  substance,  that  the  depositing  of  mon- 
eys in  a  county  depository  in  compliance  with  the  pro- 
visions of  section  6  of  said  depository  law  did  not  con- 
stitute embezzlement.  Instead  of  the  accused  being 
prejudiced  by  the  instruction,  the  direction  of  the  court 
ought  to,  and  doubtless  did,  inure  to  his  benefit.  It  was 
shown  that  several  thousand  dollars  of  money  of  Harlan 
county  were  deposited  from  time  to  time,  by  the  defend- 
ant, in  certain  depository  banks  in  strict  compliance 
with  the  law.  Had  it  not  been  for  instructions  4  and  5 
the  jury  might  have  concluded  that  the  defendant  was 
guilty  of  the  embezzlement  of  the  money  which  he  had 
lawfully  placed  in  the  depository  banks. 
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The  court  gave  the  following  instructions  on  the  sub- 
ject of  a  reasonable  doubt: 

"8.  You  are  instructed  that  a  reasonable  doubt  is  an 
actual,  substantial  doubt  arising  from  the  evidence  or 
want  of  evidence  in  the  case. 

"9.  That  by  reasonable  doubt  is  not  meant  that  the 
accused  may  possibly  be  innocent  of  the  crime  charged  ' 
against  him,  but  it  means  some  actual  doubt  having 
some  reason  for  its  basis.  A  reasonable  doubt  that 
entities  to  an  acquittal  is  a  doubt  reasonably  arising 
from  all  the  evidence,  or  want  of  evidence,  in  this  case. 
The  proof  is  deemed  to  be  beyond  a  reasonable  doubt 
when  the  evidence  is  sufficient  to  impress  the  reason 
and  understanding  of  ordinarily  prudent  men  with  a 
conviction  on  which  they  would  act  in  the  most  im- 
portant concerns  or  affairs  of  life." 

The  foregoing  states  the  law  correctly.  Instructions, 
either  in  the  identical  language,  or  in  substance  the 
same,  have  been  approved  by  this  court  in  the  following 
cases:  Polin  v.  State,  14  Neb.  540;.  Langford  v.  State,  32 
Neb.  782;  lAiwhead  v.  State,  46  Neb.  607. 

The  tenth  instruction  ennunciated  that  to  warrant  a 
conviction  the  guilt  of  the  accused  need  not  be  estab- 
lished by  direct  evidence,  but  that  the  acts  constituting 
the  crime  might  be  proven  by  circumstances  and  other 
competent  testimony.  The  criticism  made  against  this 
instruction  is  that  there  is  no  circumstantial  evidence 
in  the  case.  No  witness  testified  to  having  seen  the  de- 
fendant embezzle  the  money  or  convert  it  to  his  own  use. 
But  many  facts  and  circumstances  are  disclosed  by  the 
bill  of  exceptions  from  which  the  inference  could  be 
very  properly  drawn  that  the  defendant  committed  the 
crime  charged  in  this  information.  It  was  therefore  not 
erroneous  to  instruct  the  jury  on  the  law  of  circumstan- 
tial evidence. 

By  the  eleventh  paragraph  of  the  charge  the  jury 
were  told  that  if  the  defendant,  as  county  treasurer,  de- 
posited in  a  depository  bank,  subject  to  check,  moneys 
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in  excess  of  the  amount  allowed  by  law,  that  fact  alone 
would  not  establish  that  he  was  guilty  of  the  crime 
charged;  but  the  depositing  of  county  funds  in  the 
bank  in  violation  of  the  law  might  be  considered,  in  con- 
nection with  all  the  other  evidence  adduced,  for  the 
purpose  of  ascertaining  whether  or  not  the  defendant 
was  guilty  of  the  crime  of  embezzlement.  This  instruc- 
tion was  quite  favorable  to  the  accused,  since  it  was 
established  beyond  dispute  that  the  defendant  had  de- 
posited in  at  least  one  of  the  depository  banks  ct)unty 
funds  in  excess  of  the  statutory  amount.  The  instruc- 
tion fell  far  short  of  authorizing  a  verdict  of  guilty,  in 
case  the  jury  found  that  he  had  violated  the  depository 
law.  On  the  contrary,  the  triers  of  fact  were  expressly 
cautioned  that  the  mere  depositing  of  public  funds  in 
violation  of  said  law  would  not  alone  establish  that  the 
defendant  embezzled  the  money,  but  that  the  fact  of 
such  illegal  deposit  of  funds  might  be  considered  in 
arriving  at  a  verdict.  If  the  instruction  was  bad,  it  was 
not  an  error  of  which  the  prisoner  had  any  ground  to 
complain.    {Dehney  v.  State,  45  Neb.  856.) 

In  instruction  No.  12  the  court  informed  the  jury  that 
the  presumption  was  that  the  defendant  deposited  the 
money  of  the  county  as  required  by  the  depository  law, 
and  unless  they  found  beyond  a  reasonable  doubt  that 
he  did  not  so  deposit  said  moneys,  "but  converted  the 
same  to  his  own  use  or  benefit  as  alleged,"  they  should 
find  him  not  guilty.  The  defendant  has  no  substantial 
foundation  for  complaint  in  the  giving  of  this  instruc- 
tion. It  was  clearly  expressed  that  the  presumption  was 
the  defendant  had  performed  his  duty  as  a  treasurer. 
How  the  jury  could  have  been  misled  by  the  failure  to 
use  the  words  "in  the  information,"  following  the  words 
"as  alleged''  in  the  latter  part  of  the  paragraph,  we  fail 
to  comprehend.  It  was  not  relegated  to  the  domain  of 
conjecture  to  ascertain  what  the  court  intended,  but 
that  the  jury,  possessing  ordinary  intelligence,  must 
have  readily  understood  that  the  court  had  reference  to 
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the  charge  of  embezzlement  set  forth  in  the  informa- 
tion. 

The  eighteenth  instruction  is  excepted  to,  which  is  in 
the  language  following:  "You  are  instructed  that  if  you 
find  from  the  evidence  that  Ezra  S.  Whitney,  as  treas- 
urer of  Harlan  county,  received  a  check  from  his  prede- 
cessor for  17,000  on  the  State  Bank  of  Republican  City, 
and  that  Mr.  Whitney  deposited  the  same  in  said  bank, 
and  it  was  afterwards  credited  to  Harlan  county  on  open 
account  under  the  depository  law  as  herein  mentioned, 
and  the  county  of  Harlan  accepted  a  credit  on  its  open 
account  for  such  amount  against  said  bank,  this  made 
the  bank  Harlan  county's  debtor  for  such  sum,  and 
should  be  charged  the  same  as  if  the  sum  had  been  re- 
ceived by  the  treasurer  in  money  instead  of  a  check,  and 
then  deposited  upon  such  account  in  said  bank." 

In  January,  1892,  the  defendant  received  from  his 
predecessor,  the  former  treasurer  of  Harlan  county,  a 
check  on  the  State  Bank  of  Republican  City  for  |7,000, 
in  lieu  of  cash,  for  that  amount  of  county  funds;  this 
bank  was  shortly  thereafter  designated  as  a  county  de- 
pository, and  on  January  11,  1892,  the  defendant  sur- 
rendered said  check  to  the  bank  and  received  credit  as 
treasurer  for  the  amount  thereof,  on  open  account. 
Other  county  funds  were  deposited  in  said  depository 
bank  from  time  to  time  by  this  defendant,  and  which 
sums  were  credited  in  like  manner  in  the  same  accounts. 
Checks  were  also  drawn  by  the  defendant  against  the 
account  aggregating  more  than  |7,000,  which  were  hon- 
ored and  paid  by  the  said  depository  bank.  At  the  close 
of  defendant's  term  as  county  treasurer  he  had  a  balance 
to  his  credit  in  said  bank,  subject  to  check,  of  over 
$1,500  in  excess  of  the  amount  which  the  bank  was  enti- 
tled to  receive  of  county  moneys  under  the  depository 
law.  The  theory  of  the  defendant  was  that  inasmuch  as 
no  money  was  received  from  his  predecessor  in  office, 
but  a  check,  and  that  the  same  was  deposited  the  day 
preceding  the  approval  of  the  bond  of  the  bank  as  a  de- 
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pository  of  county  funds,  the  amount  of  said  $7,000  could 
not  be  taken  into  account  In  the  light  of  these  con- 
tentions and  the  facts  already  detailed,  the  instruction 
we  are  now  considering  was  timely  and  proper.  If  the 
contention  of  the  defendant  was  sound,  then  the  defend- 
ant did  not  have  moneys  of  the  county  on  deposit  in  the 
State  Bank  of  Republican  City  at  any  one  time  in  a  sum 
in  excess  of  $12,500,  the  limit  allowed  by  the  statute  as  a 
depository  bank.  The  amount  of  the  $7,000  check  was 
not  only  deposited  to  the  credit  of  the  county  on  the 
account,  but  more  than  said  sum  was  thereafter  drawn 
by  the  defendant,  as  county  treasurer,  from  said  bank 
upon  his  checks  against  said  account.  Under  the  cir- 
cumstances disclosed  by  this  record  the  defendant  was 
required  to  account  to  the  county  for  said  sum  of  $7,000 
to  the  same  extent  as  though  he  had  received  that  sum 
in  lawful  money  from  his  predecessor  instead  of  by 
means  of  a  bank  check.  {State  v.  Hill,  47  Neb.  456;  Bush 
V.  Johnson  County^  48  Neb.  1.)  The  defendant  concedes, 
under  the  cases  cited,  that  he  was  liable  on  his  bond  for 
the  amount  of  said  check,  but  he  argues  that  he  is  not 
guilty  of  the  embezzlement  thereof.  A  ready  answer  to 
this  is  that  the  state  makes  no  claim  to  the  contrary. 
This  prosecution  is  not  based  upon  the  conversion  of  any 
portion  of  the  moneys  represented  by  said  $7,000  check. 
The  state  gives  him  credit  for  the  amount  thereof  on  the 
accounting.  The  prosecution  is  for  the  embezzlement 
of  other  funds  of  Harlan  county. 

Instructions  19  to  24,  inclusive,  are  assigned  for  error, 
but  we  fail  to  see  anvtliing  in  them  which  justifies  com- 
ment, much  less  reversal. 

Objection  is  made  to  paragraph  27  of  the  instructions, 
which  reads:  "You  are  instructed  as  a  matter  of  law 
if  the  money  or  any  part  thereof  mentioned  in  the  infor- 
mation is  shown  by  the  evidence,  beyond  a  reasonable 
doubt,  to  have  been  received  by  the  defendant  and  by 
him  appropriated  to  his  own  use  and  benefit,  or  tliat  he, 
by  his  acts,  deprived  the  county  of  Harlan  of  such  money 
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by  the  misappropriation  of  the  same  in  manner  and  form 
as  alleged,  then  he  is  guilty  of  the  crime  charged;  and 
unless  you  do  so  find  you  should  find  him  not  guilty." 
Substantially  the  same  criticism  is  offered  upon  the  fore- 
going as  was  urged  against  the  11th  paragraph  of  the 
instructions  already  alluded  to,  namely,  that  the  omit- 
ting from  the  instructions  the  words  "in  the  informa- 
tion" after  the  word  "alleged"  made  the  instruction  mis- 
leading. Stated  differently,  it  permitted  the  jury  to 
return  a  verdict  of  guilty  if  the  accused  in  any  way  mis- 
appropriated the  money,  whether  it  was  converted  to  his 
own  use  or  not.  By  the  first  paragraph  of  the  charge 
the  jury  were  explicitly  advised  of  the  acts  which  the 
information  alleged  the  defendant  had  committed,  or 
the  manner  of  the  conversion  of  the  money.  So  the  jury 
must  have  understood  that  the  phrase  in  instruction  27, 
"in  manner  and  form  as  alleged,"  had  reference  solely  to 
the  mode  of  conversion  set  forth  in  the  information,  and 
that  there  could  be  no  conviction  unless  it  was  estab- 
lished beyond  a  reasonable  doubt  that  the  prisoner  con- 
verted to  his  own  use  and  benefit  the  moneys  of  Harlan 
county;  that  there  should  be  an  acquittal  if  the  county 
was  deprived  of  the  money  in  any  other  manner. 

The  defendant  asked  a  peremptory  instruction  to  re- 
turn a  verdict  of  not  guilty.  It  was  conceded  this  re- 
quest was  presented  upon  the  theory  that  section  124  of 
the  Criminal  Code  had  been  repealed  by  the  enactment 
of  the  depository  law.  As  we  have  already  determined 
adversely  to  this  contention,  the  tendered  instruction 
need  not  be  further  considered. 

The  defendant  requested  this  instruction,  which  was 
refused: 

"7.  The  jury  are  instructed  that  if  you  find  from  the 
evidence  that  an  amount  of  money  in  excess  of  the 
amount  allowed  by  law  to  be  deposited  in  the  State  Bank 
of  Republican  City,  Nebraska,  the  public  money  of 
Harlan  county,  was  so  deposited  by  the  defendant,  Ezra 
S.  Whitney,  in  said  bank,  and  that  the  board  of  super- 
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visors  of  said  county  requested  additional  security  to  se- 
cure the  deposit  of  said  sums,  and  afterwards  accepted 
additional  security  from  said  bank  or  its  bondsmen  to 
secure  the  same,  in  such  case  the  defendant  could  not  be 
guilty  of  embezzling  such  sums  or  any  part  thereof;  un- 
less you  further  find  from  the  evidence,  beyoM  a  rea- 
sonable doubt,  that  the  said  defendant  withdrew  a  part 
of  said  moneys  and  converted^  the  same  4:^^iis  OAvn  use." 

This  instruction  lays  down  a  luonstrous-doctrine.  The 
substance  of  it  all  is  that  if  the  defendant  embezzled  the 
money  of  the  county  when  he  deposited  in  the  bank  an 
amount  in  excess  of  the  sum  authorized  by  law,  he  is  not 
liable  therefor  criminally,  in  case  the  county  authorities 
subsequently  accepted  security  for  the  sum  so  embezzled. 
This  is  not,  and  never  was,  the  law.  The  fact  that  a 
I)erson  who  has  stolen  money  afterwards  returns  the 
same  to  the  owner,  or  gives  security  for  its  payment,  will 
not  relieve  him  from  criminal  liability.  So  if  the  owner 
of  a  stolen  horse  should  follow  the  thief  and  recover  the 
horse,  or  payment  of  the  value  of  the  animal,  it  would 
not  defeat  a  criminal  prosecution  against  the  thief.  The 
same  principle  governs  the  case  at  bar.  {People  v.  Royce, 
106  Cal.  175;  Thalheim  v.  State,  38  Fla.  169.)  The  criminal 
law  was  not  enacted  for  the  purpose  of  enforcing  civil 
liabilities,  as  the  instruction  requested  implies. 
Whether  or  not  Harlan  county  has  been  successful  in 
collecting  or  securing  the  payment  of  the  money  which 
the  defendant  is  charged  with  having  embezzled  is  of 
no  consequence  in  this  case.  Two  instructions  requested 
by  the  defendant  were  given,  while  the  others  refused 
were  fully  covered  by  the  charge  of  the  court.  It  was 
not  error  to  decline  to  repeat  those  which  were  rejected. 
{Olive  V.  State,  11  Neb.  1;  Korih  v.  State,  46  Neb.  631.) 

Another  argument  is  that  the  verdict  is  without  suf- 
ficient evidence  to  sustain  it.  The  state  established 
beyond  question  that  the  defendant,  at  the  close  of  his 
official  term,  was  chargeable  with  the  sum  |46,373.82,  of 
which  112,500  was  lawfully  on  deposit  in  the  State  Bank 
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of  Republican  City,  and  for  which  last  named  sum  the 
defendant  is  entitled  to  receive  credit.  When  he  turned 
the  office  over  to  his  successor  he  had  in  his  hands,  ex- 
elusive  of  said  bank  deposit,  the  sum  of  f33,873.37,  which 
was  unaccounted  for.  The  defendant  has  since  paid  on 
account  thereof  f  17,653.33  to  his  successor  in  office,  and 
to  the  state  treasurer  the  further  sum  of  $4,426.21.  No 
other  payments  have  been  made  by  the  defendant.  The 
evidence  shows  that  the  amount  of  his  shortage  still  ex- 
isting is  over  |11,000,  and  that  he  is  guilty  of  embezzle- 
ment of  more  than  that  amount  of  the  moneys  of  Harlan 
county.  Instead  of  there  being  a  total  lack  of  proof  to 
sustain  the  finding  of  the  j.ury,  the  evidence  contained  in 
the  record  is  ample  to  support  the  verdict. 

It  is  finally  insisted  that  the  court  below  erred  in  not 
suspending  the  sentence.  The  application  in  that  regard 
was  made  after  the  return  of  the  verdict  and  before  judg- 
ment had  been  entered  thereon,  being  based  upon  an  al- 
leged agreement  between  the  defendant  and  the  prose- 
cuting officer  whereby  the  former,  in  consideration  that 
he  was  not  to  be  prosecuted,  was  to  testify  on  behalf  of 
the  prosecution  in  the  case  of  the  State  against  Benjamin 
D.  Mills,  then  pending  in  the  district  court  of  Harlan 
county,  for  the  embezzlement  of  the  same  money  de- 
scribed in  the  information  herein.  The  application  was 
supported  by  affidavits,  and  resisted  by  counter-affidavits 
filed  by  the  state.  The  counter-showing  is  sufficient  to 
exonerate  the  county  attorney  from  having  made  the 
agreement  alluded  to.  It  is  undisputed,  however,  that 
some  such  arrangement  was  made  by  the  accused  with 
the  attorney  who  was  employed  by  the  county  as  special 
counsel  for  the  state  in  the  two  cases,  and  that  thereafter 
Whitney,  in  pursuance  thereof,  testified  on  behalf  of  the 
state  in  the  prosecution  against  Mills.  In  Texas  an 
agreement  to  turn  state's  evidence  made  by  the  defend- 
ant with  the  prosecuting  attorney  alone  is  enforceable 
if  the  accused  had  testified  thereunder  in  good  faith. 
{Boicden  v.  State,  1  Tex.  App.  137;  Hardin  v.  State,  12  Tex, 
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App.  186;  Camron  v.  State,  32  Tex.  Crim.  Rep.  180.)  But 
this  rule  does  not  prevail  generally  elsewhere.  The 
practice  which  usually  obtains  in  case  of  a  contract  with 
a  prisoner  for  immunity  from  prosecution  for  his  offense, 
entered  into  with  the  prosecuting  attorney,  with  the  con- 
sent of  the  trial  court,  is  to  either  enter  a  nolle  prosequi 
or  continue  the  cause  to  permit  the  defendant  to  apply 
for  a  pardon.  The  decided  weight  of  authority  sustains 
the  doctrine  that  an  agreement  to  turn  state'^  evidence 
made  with  the  prosecuting  officer  alone,  without  the 
court's  advice  or  consent,  affords  the  defendant  no  pro- 
tection in  the  event  he  is  placed  on  trial  in  violation  of 
the  agreement.  (United  States  v.  Ford,  99  U.  S.  594; 
State  V.  Graham,  41  N.  J.  L.  15;  People  v.  Peter,  48  Cal.  250; 
State  V.  Lyon,  81  N.  Car.  600.)  The  rule  last  stated  meets 
our  approval.  That  the  defendant  kept  his  agreement 
and  testified  in  the  case  against  Mills  to  such  facts  as 
were  within  his  knowledge  constitutes  no  legal  defense 
to  this  prosecution.     The  judgment  of  conviction  is 


Affikmed. 


Joseph  H.  Miles  et  al.  v.  State  of  Nebraska,  ex  rel.   ^~»6/ 
Thomas  McLane.  - 

Filed  January  3, 1898.    No.  7609. 

1.  Intoxicating  liiqnors:  Revocation  op  License.    A  city  council  of 

a  city  of  the  second  cla&s  having  less  than  5,000  inhabitants,  when 
authorized  by  ordinance  so  to  do,  has  the  power  to  entertain  a 
complaint  for  the  revocation  of  a  liquor  dealer's  license  on  the 
ground  that  he  had  sold  intoxicating  liquors  to  minors  and 
habitual  drunkards,  and,  upon  due  notice  to  the  licensee  of  such 
proposed  action,  and  proof  that  the  complaint  was  true,  to  revoke 
such  license,  notwithstanding  the  holder  thereof  had  not  been 
convicted  of  the  violation  of  the  law  pertaining  to  the  sale  of  in- 
toxicating liquors. 

2.  Handamus:    Review    of    Orper    Revoking    License.    Mandamus 

will  not  lie  to  review  the  decision  of  a  city  council  in  revoking  a 
liquor  license,  where  it  has  not  exceeded  its  Jurisdiction,  although 
such  order  may  be  clearly  erroneous. 
24 
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Error  from  the  district  court  of  Richardson  bounty. 
Tried  below  before  Babcock,  J.     Reversed. 

Edidn  Falloon,  for  plaintiffs  in  error. 

Isham  ReaviSy  contra. 

NORVAL,  J. 

On  May  13,  1893,  the  relator,  Thomas  McLane,  was 
granted  a  license  by  the  city  of  Falls  aty  to  sell  malt, 
spirituous,  and  vinous  liquors  for  the  municipal  year, 
which  license  was  revoked  and  canceled  by  the  mayor 
and  city  council  on  March  24,  1894.  Thereupon  he  in- 
stituted this  action  for  mandamus  to  compel  the  respond- 
ents to  restore  said  license,  alleging  in  his  application 
as  grounds  therefor  that  relator  had  never  been  con- 
victed of  the  violation  of  any  law  or  ordinance,  and  there- 
fore the  revocation  of  the  license  was  without  authority 
and  void.  The  respondents  answered  the  application, 
alleging  the  passage,  approval,  and  publication  of  ordi- 
nance No.  64  of  the  city  of  Falls  City,  entitled  "An  ordi- 
nance to  regulate  the  license  and  sale  of  malt,  spirituous, 
and  vinous  liquors,'^  etc.,  and  that  said  ordinance  con- 
tained among  other  provisions  the  following:  "That, 
whenever  it  shall  be  brought  to  the  notice  of  the  city 
council,  by  affidavit  filed  with  the  city  clerk,  or  otherwise, 
that  any  person  holding  a  license  or  permit  under  the 
provisions  of  this  ordinance  has  violated  any  of  the  pro- 
visions of  this  ordinance,  it  shall  be  the  duty  of  the  city 
to  at  once  proceed  and  give  such  person  not  less  than 
three  days',  nor  more  than  ten  days',  notice  of  the  time 
and  place  where  said  matters  will  be  considered  by  said 
city  council,  and  if  upon  such  hearing  the  council  shall 
be  satisfied  that  a  violation  of  this  ordinance  has  been 
committed  by  the  person  so  charged,  then  the  council 
shall  revoke,  cancel,  and  annul  the  license  held  by  such 
party,  and  upon  such  hearing  said  council  may  examine 
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witnesses  under  oath  in  said  matter,  and  may  consider 
such  other  evidence  as  may  be  offered  by  either  party. 
Every  person  licensed  as  herein  provided  who  shall  give 
or  sell  any  malt,  spirituous,  or  vinous  liquors,  or  any 
intoxicating  drinks,  to  any  minors  shall,  upon  conviction 
thereof,  be  fined  in  any.  sum  not  less  than  $25  nor  more 
than  |100."  That  in  addition  to  the  above  provisions 
said  ordinance  prohibited,  under  fine,  any  licensed  person 
from  selling  to  an  habitual  drunkard,  keeping  the  bar 
obstructed  from  the  public  view,  and  allowing  his  saloon 
to  remain  open  after  11  o'clock  P.  M.;  that  said  city  has 
ordinances  against  gambling  and  houses  of  prostitution. 
The  answer  further  averred  that  on  March  21,  1894,  one 
W.  E.  Noonan  filed  a  complaint  in  writing  under  oath 
with  the  city  clerk  of  said  city,  charging,  among  other 
things,  substantially  that  relator  knowingly,  during  the 
existence  of  his  license,  sold  intoxicating  liquors  to 
habitual  drunkards  and  to  certain  named  minors;  that 
relator  procured  and  permitted  prostitutes  to  remain  in 
his  saloon,  on  certain  specified  dates,  where  evil  disposed 
persons  were  permitted  to  resort  to  commit  adultery  and 
fornication;  that  he  obstructed  the  bar  from  public  view; 
permitted  persons  to  become  grossly  intoxicated  in  his 
place  of  business,  and  allowed  the  saloon  to  remain  oi)eu 
after  11  o'clock  at  night.  It  is  also  alleged  in  the  answer 
that  on  March  21,  1894,  notice  was  personally  served  on 
relator  to  appear  before  the  city  council  March  24, 1894, 
at  8  o'clock  P.  M.  and  show  cause  why  his  license  should 
not  be  revoked;  that  at  the  appointed  time  he  personally 
appeared,  a  hearing  was  had,  and  upon  a  consideration 
of  the  evidence  the  said  city  council  found  the  charges 
in  said  complaint  of  Noonan  to  be  true,  and  by  resolution 
unanimously  adopted,  the  ayes  and  noes  being  called, 
revoked  and  annulled  relator's  license.  A  general  de- 
murrer to  this  answer  was  filed,  which  the  court  below 
sustained,  and  awarded  a  peremptory  writ  of  mandamus 
as  prayed.  Respondents  bring  the  case  for  review. 
By  set;tion  25,  chapter  50,  Compiled  Statutes,  the  power 
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to  license,  regulate,  and  prohibit  the  traffic  in  intoxicat- 
ing liquors  in  cities  of  tlie  class  to  which  Falls  City  be- 
longs is  confided  in  the  corporate  authorities  of  all  sucli 
cities,  and  in  granting  licenses  they  are  required  to  com- 
ply with  and  observe  all  of  the  provisions  of  said  act. 
Section  5  of  said  chapter  declares  that  "Any  license 
granted  under  this  chapter  may  be  revoked  by  the  au- 
thority issuing  the  same  whenever  the  person  licensed 
shall,  upon  due  proof  made,  be  convicted  of  a  violation  of 
any  of  the  provisions  of  this  act."  The  contention  of  re- 
lator is  that,  under  the  provision  just  quoted,  respond- 
ents had  the  power  to  revoke  his  license  upon  the  single 
ground  that  relator  had  violated  some  provisions  of  said 
act,  and  not  then  until  there  had  been  first  a  conviction 
In  some  court  of  competent  jurisdiction.  The  legislature 
has  made  the  conviction  of  the  licensee  of  any  violation 
of  the  laws  of  the  state  pertaining  to  the  sale  of  intoxi- 
cating liquors  a  sufficient  ground  for  a  revocation  of  the 
license,  and  it  is  made  the  imperative  duty  of  the  body  or 
board  which  granted  the  license  to  annul  the  same,  when 
the  fact  of  such  conviction  is  duly  certified  to  it,  without 
giving  notice  of  such  proposed  action  to  the  licensee. 
{Martin  v.  State,  23  Neb.  371.)  But  the  above  provision  of 
said  section  5  does  not  preclude  the  proper  city  or  village 
authorities  from  revoking  a  liquor  license  upon  other 
sufficient  grounds.  The  statutes  have  empowered  cities 
of  the  second  class  having  less  than  5,000  inhabitants,  in 
their  corporate  capacities,  to  enact  ordinances  licensing, 
regulating,  and  prohibiting  the  sale  of  any  intoxicating 
liquors.  (Compiled  Statutes,  ch.  14,  art.  1,  sec.  69.)  In 
pursuance  of  the  power  thereby  conferred  ordinance  No. 
64  of  the  city  of  Falls  City  was  adopted,  which  provides, 
in  eflfect,  that  when  an  affidavit  is  filed  with  the  city 
clerk  charging  that  a  licensed  liquor  dealer  has  violated 
any  of  the  provisions  of  said  ordinance,  not  less  than 
three  nor  more  than  ten  days'  notice  shall  be  given  to  the 
licensee  of  the  time  and  place  where  the  complaint  will 
be  investigated,  and  if  the  city  council  upon  such  hearing 


Vol.  53]  SEPTEMBER  TERM,  1897.  309 


MUes  V.  State. 


"shall  be  satisfied  that  a  violation  of  this  ordinance  has 
been  committed  by  the  person  so  charged,  then  the  coun- 
cil shall  revoke,  cancel,  and  annul  the  license  held  by 
such  party."  The  provision  conferred  power  upon  the 
city  council  to  revoke  a  liquor  license  upon  charges  pre- 
ferred, was  ample  authority  for  the  proceedings  taken  to 
cancel  relator's  license,  and  justified  the  revocation  of 
his  license  without  the  prior  conviction  of  the  licensee. 

We  do  not  perceive  anything  in  Martin  v.  State,  supra^ 
in  conflict  with  the  conclusion  already  expressed.  In 
that  case  the  license  was  revoked  without  a  hearing  be- 
fore the  council,  on  the  ground  that  the  licensee  had  been 
convicted  before  a  police  magistrate  of  selling  intoxicat- 
ing liquors  on  Sunday  in  violation  of  law.  There  was 
no  necessity  for  a  trial  in  that  case.  All  the  city  council 
had  to  do  was  to  revoke  the  li(»ense  in  obedience  to  the 
positive  requirements  of  the  law.  Here  there  had  been 
no  prior  conviction  of  relator  of  the  commission  of  any 
offense  whatever,  so  his  license  could  be  forfeited  only 
upon  a  charge  duly  made  and  established  by  the  proofs 
that  he  had  broken  some  condition  or  restriction  upon 
which  the  license  was  issued.  The  city  council  having 
been  given  jurisdiction  by  said  ordinance  over  proceed- 
ings to  revoke  licenses  to  liquor  dealers,  and  the  com- 
I>laint  to  the  council  being  suflBcient,  its  decision  cannot 
be  reviewed  by  mandamus.  {State  v,  Lafliiiy  40  Neb.  441; 
State  V,  Cotton,  33  Neb.  560.) 

Tbe  judgment  of  the  district  court  is  reversed  and  the 

action  dismissed. 

Reversed  and  dismissed. 
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Joseph  S.  Bartley  v.  State  of  Nebraska. 

Filed  January  3, 1898.    No.  9347. 

1.  Indictment  and  Information:  Motion  to  Quash.    On  a  motion  to 

quash  an  information,  the  district  court  will  not  inquire  into  the 
validity  of  the  warrant  of  arrest  issued  by  the  examining  magis- 
trate. 

2.  Criminal  Law:  Abatement:   Embezzlement.    In  a  prosecution  for 

the  crime  of  embezzlement,  the  i>endency  against  the  accused  of 
a  former  information  in  the  district  court  of  another  county 
charging  him  with  the  embezzlement  of  the  same  property  within 
that  county,  is  no  ground  for  abatement. 

3. :  Inform ATiox:  Demurrer  to  Count.  Error  cannot  be  predi- 
cated upon  the  overruling  of  a  demurrer  to  a  count  in  the  informa- 
tion, where  a  noUc  prosequi  is  subsequently  entered  to  such  count. 


4. :  :    Caption:    Venie.    An  information,  in  the  caption 

and  venue  of  which  a  given  county  and  state  are  named,  which 
charges  that  the  defendant  "in  the  county  aforesaid,  then  and 
there  being  in  said  county,"  did  commit  a  given  crime,  sufficiently 
alleges  that  the  offense  was  committed  in  the  county  stated  in  the 
caption  and  venue. 

5.  :  :  Venie.    The  place  of  the  commission  of  an  offense 


6. 


charged  in  one  of  the  counts  of  the  information  is  sufficiently  set 
forth  by  averment  that  the  defendant,  **in  the  county  aforesaid/' 
did  commit  the  acts  constituting  the  offense,  when  in  a  former 
count  the  county  and  state  are  definitely  stated. 

:  :  Election  as  to  Counts.    An  election  by  the  prose- 


cutor to  proceed  alone  under  one  count  does  not  so  far  take  the 
other  counts  out  of  the  information  as  to  destroy  the  effect  of  a 
reference  to  them  as  to  time  and  place. 

7.  County  Attorney:  Right  to  Institute  Criminal  Froceedinq.    A 

county  attorney  of  the  proper  county  may  institute  a  criminal 
proceeding  against  a  state  treasurer  for  the  embezzlement  of  the 
moneys  of  the  state,  notwithstanding  such  prosecutor  had  re- 
ceived no  direction  from  the  auditor  of  public  accounts  to  take 
such  step. 

8.  Embezzlement:  Information.    An  information  for  embezzlement  is 

sufficient  if  it  sets  forth  the  crime  in  the  language  of  the  statute 
creating  it,  without  averring  the  particular  acts  in  which  the 
offense  consisted. 


9,  . :  :   State  Treasurer.    An  indictment  against  a  state 

treasurer,  which  charges  the  embezzlement  to  his  own  use  of  a 
certain  sum  of  money  belonging  to  the  state,  is  sufficient  witbout 
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an  allegation  that  a  demand  for  the  money  was  made  upon  him 
by  his  successor  in  office. 

10.  Information:  Election  as  to  Cou.nts.    Where  different  felonies 

of  the  same  general  character  or  grade  are  charged  in  different 
counts  of  an  information,  it  Is  within  the  discretion  of  the  trial 
court  to  require  the  prosecutor  to  elect  as  to  counts.  {Korth  v. 
State,  46  Neb.  632.) 

11.  :  .    No  election  is  required  between  counts  charging 

the  same  ofTense. 

12.  Juzy:  Challenge:  Review.    Error  cannot  be  predicated  upon  the 

overruling  of  a  challenge  to  a  juror  for  cause,  where  the  record 
fails  to  disclose  that  the  complaining  party  exhausted  his  per- 
emptory challenges. 

13.  Embezzlement:  Conviction:  Evidence.    The  evidence  in  the  case 

is  sufficient  to  sustain  a  conviction  for  the  embezzlement  of  the 
moneys  of  the  state. 

14.  Negotiable    Instruments:    Warrants.    Warrants    drawn    by    the 

auditor  of  public  accounts  upon  the  state  treasury  are  not  negotia- 
ble instruments. 

15.  Banks  and  Banking:  Payment  of  Check:  Credit.    The  giving  of 

credit  as  a  deposit  for  the  amount  of  a  check,  by  the  bank  upon 
which  it  is  drawn,  is,  in  contemplation  of  law,  a  payment  of  the 
check  in  money,  to  the  same  extent  as  though  the  currency  had 
been  paid  over  the  counter  on  the  check  and  immediately  rede- 
posited  by  the  payee. 

16.  Embezzlement:  Evidence:    State  Treasurer.    A  state  treasurer 

who,  for  an  unauthorized  purpose,  draws  a  check  on  a  state  de- 
pository bank  having  money  of  the  state  therein,  which  he 
delivers  to  the  payee  with  intent  to  defraud  the  state,  and  the 
bank  on  presentation  of  the  check  places  the  amount  thereof  to 
the  credit  of  a  third  party  whom  the  payee  represents  in  the 
transaction,  and  at  the  same  time  charges  the  account  of  the  state 
with  a  like  sum,  is  guilty  of  the  embezzlement  of  the  money  of  the 
state,  within  the  meaning  of  section  124  of  the  Criminal  Code. 

17.  Evidence:  Embezzlement:  Correspondence.    Where  a  state  treas- 

urer employed  a  bank  to  negotiate  the  sale  of  a  warrant  which 
was  the  proi)erty  of  the  state,  the  correspondence  of  such  bank 
necessary  to  effect  such  sale  is  admissible  in  evidrnce  in  a  prose- 
cution of  the  treasurer  for  embezzlement  of  the  amount  subse- 
quently used  to  take  up  such  warrant,  where  there  exists  such  a 
relation  between  the  sale  and  the  payment  of  the  warrant  that  the 
motive  in  the  latter  transaction  is  illustrated  by  the  facts  inci- 
dent to  the  former. 
J8.  Officer:  EJmbezzlembnt:  EstoppeIi.  In  a  prosecution  for  embezzle- 
ment, one  who  has  filled  out  his  entire  term  Qt  office  cannot  be 
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heard  to  urge  as  a  defense  that  when  the  embezzlement  took  place 
he  was  not  an  officer  de  jure.  It  is  immaterial  in  such  caae 
whether  he  was  an  officer  de  jure  or  de  facto. 

19.  Evidence:    Expert   Aocountant:    Books.    In   a   prosecution    for 

embezzlement  or  other  crime,  where  the  books,  records,  papers, 
and  entries  are  voluminous  and  of  such  a  character  as  to  render 
it  difficult  for  the  jury  to  arrive  at  a  correct  conclusion  as  to 
amounts,  an  expert  accountant  may  be  allowed  to  examine  such 
books,  etc.,  and  testify  as  to  the  result  of  his  examination,  when 
such  books,  etc..  are  in  the  court  room  subject  to  inspection  by 
the  accused. 

20.  Instructions:  Construction.    Instructions  must  be  construed  to- 

gether, and  if  then  they  correctly  announce  the  rule  applicable  to 
the  issues  and  evidence,  they  will  be  upheld,  even  though  a  single 
paragraph,  standing  alone,  might  be  faulty. 

21.  :  Reasonable  Doubt.     Held,  That  the  instruction  defining  a 

reasonable  doubt  did  not  deny  to  the  accused  the  benefit  of  a 
reasonable  doubt  arising  from  the  lack  of  evidence  in  the  case, 
and  that  it  was  not  error  to  state  in  such  instruction:  "You  are 
not  at  liberty  to  disbelieve  as  Jurors  if  from  all  the  evidence  you 
believe  as  men.  Your  oath  imposes  on  you  no  obligation  to  doubt 
where  no  doubt  would  exist  if  no  oath  had  been  administered." 

22.  : .    The  court  charged  the  Jury  that:    "The  law  raises 

no  presumption  against  the  defendant.  On  the  contrary,  the  pre- 
sumption of  law  is  in  favor  of  his  innocence.  This  presumption 
of  innocence  continues  through  the  trial  until  every  material  alle- 
gation in  the  information  is  established  by  the  evidence  to  the 
exclusion  of  all  reasonable  doubt."  Held,  Equivalent  to  the  rule 
that  the  presumption  of  innocence  is  a  matter  of  evidence,  to  the 
benefit  of  which  the  accused  is  entitled. 

23.  Embezzlement:  Money:  Finding  of  Value.    In  case  of  conviction 

under  an  information  charging  the  embezzlement  of  money,  a 
verdict  finding  the  amount  of  money  embezzled  to  be  a  specified 
number  of  dollars  is  a  sufficient  finding  of  value. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Baker,  J.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Charles  O.  Whedon  and  T.  J.  Mahoney,  for  plaintiff  in 
error: 

The  warrant  under  which  the  arrest  was  made  was 
invalid  and  the  iuforniatiou  sliould  have  been  quashed. 
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(Rafferty  v.  People,  69  111.  Ill;  Garcia  v.  Sanders,  35  S.  W. 
Rep.  [Tex.]  52.) 

The  plea  in  abatement  should  have  been  sustained  on 
the  ground  that  another  criminal  action  charging  de- 
fendant with  the  same  offense  was  pending  in  another 
county.  {State  v.  North  Lincoln  S.  R.  Co.,  34  Neb.  634; 
Monroe  v,  Beid,  46  Neb.  331;  Oamshy  v.  Bay,  52  N.  H.  513; 
Commonwealth  v.  Churchill,  5  Mass.  n4:'yCoaldale  Brick  & 
Tile  Co.  V.  Southern  Constrtwtion  Co.,  19  So.  Rep.  [Ky.]  45; 
Parker  v.  Colcord,  2  N.  H.  36;  Demond  v.  Crary,  1  Fed.  Rep. 
480;  Curtis  v.  Piedmont  Lumber,  Banch  d  Mining  Co,,  13  S. 
E.  Rep.  [N.  Car.]  944.) 

The  information  fails  to  allege  that  the  warrant  was 
lawfully  issued  or  that  it  was  of  any  value,  and  is  there- 
fore insufficient.  {State  v.  Bahcock,  22  Neb.  38;  State  v. 
Moore,  37  Neb.  507.) 

The  information  is  defective  in  failing  to  allege  that 
the  warrant  was  issued  upon  a  proper  voucher.  (State 
V.  Moore,  36  Neb.  579;  Moore  v.  Oarneau,  39  Neb.  511.) 

The  count  upon  which  defendant  was  convicted  does 
not  mention  the  county  wherein  the  crime  was  alleged 
to  have  been  committed,  and  the  count  naming  the 
county  was  abandoned.  The  state  and  county  are  men- 
tioned in  the  caption,  but  the  caption  is  no  part  of  the 
information.  The  information  is  therefore  insufficient, 
and  will  not  support  a  conviction.  {People  v.  Jewett,  3 
Wend.  [N.  Y.]  319;  State  v.  McCarty,  54  Am.  Dec.  [Wis.] 
150;  Commonwealth  v.  Stone,  3  Gray  [Mass.]  453;  Rose  v. 
State,  1  Ala.  28;  State  v.  Freeman,  21  Mo.  481;  Mitchell  v. 
State,  8  Yerg.  [Tenn.]  514;  English  v.  State,  4  Tex.  125; 
Allen  V.  State,  5  Wis.  329;  State  v.  Emmett,  23  Wis.  632; 
McCoy  V.  State,  22  Neb.  418.) 

An  information  must  charge  explicitly  all  that  is  es- 
sential to  constitute  an  offense  and  cannot  be  aided  by 
intendment.  {Sumth  v.  State,  21  Neb.  552;  Commonwealth 
V.  Smart,  6  Gray  [Mass.]  15.) 

Whatever  is  to  be  proven  must  be  pleaded  in  the  in- 
formation. (State  V.  Hehel,  72  Ind.  361;  State  v.  Hayes^ 
78  Mo.  307.) 
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The  manner  in  which  the  money  was  used  should  have 
been  stated  for  the  purpose  of  showing  whether  the  use 
was  illegal.  The  charge  that  defendant  converted  the 
money  to  his  own  use  was  a  legal  conclusion  rather  than 
a  statement  of  fact.  {State  v.  Brandt ^  41  la.  593;  Stats  v. 
Parsons,  54  la.  405;  Hoyt  v.  State,  50  Ga.  313.) 

No  demand  is  alleged  in  the  information,  and  for  that 
reason  it  fails  to  show  an  improper  neglect  or  refusal  to 
pay.  {State  v.  Munch,  22  Minn.  67;  Bolln  v.  State,  51  Neb. 
581.) 

The  indictment  contained  several  counts  for  the  same 
act  and  the  prosecuting  attorney  should  have  been  com- 
pelled to  elect.  {State  v.  lAiwrenve,  19  Neb.  307;  Aikrfi  r. 
State,  41  Nob.  263;  Blodfjett  v.  State,  50  Neb.  121.) 

Challenges  to  jurors  having  opinions  as  to  defendant's 
guilt  should  hjive  been  sustained.  {Gurry  v.  State,  4  Neb. 
545;  Carroll  v.  State,  5  Neb.  31;  Olive  v.  State,  11  Neb.  1; 
Cowan  r.  State,  22  Neb.  519;  Miller  v.  State,  29  Neb.  437; 
Onrns  v.  State,  32  Neb.  167.) 

The  misconduct  of  the  i)rosecuting  attorney  in  refer- 
ring,  in  presence  of  jurors,  to  attempts  at  bribery  is 
ground  for  reversal.     {Tnompmn  i\  People,  4  Neb.  531.) 

References  to  error  in  the  conduct  of  the  trial  judge  in 
asking  questions  and  in  making  remarks  during  the  trial: 
State  V.  Ilarkin,  7  Nev.  377;  State  v.  Ah  Tomj,  7  Nev.  148; 
Hudson  V,  Hudson,  16  S.  E.  Rep.  [Ga.]  349;  Fager  v.  State, 
22  Neb.  340;  Chicago,  R.  /.  &  P.  K  Co.  v.  Archer,  46  Neb. 
914. 

The  evidence  was  insufficient  to  sustain  a  verdict 
against  defendant,  and  the  motion  to  direct  a  verdict  in 
his  favor  was  erroneously  overruled.  {State  v.  McFet- 
ridge,  84  Wis.  473;  State  v.  Hill,  47  Neb.  456;  Suydan  v. 
Merrick  County,  19  Neb.  159;  Miller  v.  Wheeler,  33  Neb. 
765;  Miller  v.  State,  16  Neb.  179;  Commonwealth  v.  Shep- 
ard,  83  Mass.  575;  Hamilton  v.  State,  60  Ind.  193;  Pryor 
V.  Commonu'calth,  2  Dana  [Ky.]  298;  Gamer  v.  State,  5 
Yerg.  [Tenn.]  160;  Thalhcim  v.  State,  20  So.  Rep.  [Fla.] 
938;    Commomccalth  v.  Mcrrifield,  4  Met.    [Mass.]    468; 
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Lewis  V.  State,  28  Tex.  App.  140;  Commonwealth  v.  Hmocy 
132  Mass.  250;  Carr  v.  State,  16  So.  Rep.  [Ala.]  155;  Ter- 
ritory  V.  Marinez.  44  Pac.  Rep.  [Ariz.]  1089;  Qveen  v. 
Brady,  26  U.  Can.  Q.  B.  13;  Tucker  v.  State,  16  Ala.  670; 
Limlsay  v.  State,  19  Ala.  560;  State  v.  Copp,  15  N.  H.  212; 
State  V.  McDouahl  24  Pac.  Rep.  [Mont.]  628;  Turley  v. 
State,  3  Humph.  [Tenn.]  323;  Jordt  v.  State,  31  Tex.  571; 
Banks  v.  State,  28  Tex.  644;  Johnson  v.  State,  11  O.  St. 
324.) 

The  state  treasurer's  bond,  not  having  been  approved 
within  the  time  fixed  by  statute,  was  erroneously  ad- 
mitted in  evidence.     {State  v.  Laimng,  46  Neb.  514.) 

The  treasury  warrant  introduced  in  evidence  was  dif- 
ferent from  that  copied  in  the  information  and  should 
have  been  excluded.     (State  v.  Owen,  73  Mo.  440;   Sharley 
r.  State,  54  Ind.  168;   Haslip  v.  State,  10  Neb.  590;  Frehm- 
r.  State,  22  Neb.  676;  Williams  v.  People.  101  111.  382.) 

The  depository  bond  of  the  Omaha  National  Bank  was 
erroneously  admitted  in  evidence.  It  was  not  executed 
according  to  the  requirements  of  statute.  {Richardson  r. 
Woodruff,  20  Neb.  137;  Reed  v.  Merriam,  15  Neb.  325; 
Sutton  V.  Stone,  4  Neb.  319;  Hendrix  v.  Boggs,  15  Neb.  469; 
Baldwin  V.  Merriam,  16  Neb.  199;  Slielley  v.  Toiole,  16  Neb. 
194;  Sullivan  v,  Merriam,  16  Neb.  157;  Seaman  v.  Thomp- 
son, 16  Neb.  546;  Bendexen  v,  Fenton,  21  Neb.  184;  Gue  v. 
Jones,  25  Neb.  634;  Adler  v.  Green,  18  W.  Va.  201;  Easton 
x\  Ormshy,  27  Atl.  Rep.  [R.  I.]  218;  Williams  v.  State,  6  L. 
It.  A.  [Fla.]  821;  Chilton  v.  People,  66  111.  501.) 

Because  the  jury  did  not  ascertain  and  declare  in  their 
verdict  the  value  of  the  property  embezzled,  the  court 
had  no  authority  to  render  a  judgment.  {Ai^mstrong  t*. 
StatCy  21  O.  St.  357;  Highland  v.  People,  1  Scam.  [111.]  391; 
Sawyer  V.  People,  3  Gil.  [111.]  54;  Tobin  v.  People,  104  111. 
565;  Thompson  v.  People,  125  111.  256;  Shines  i\  State,  42 
Miss.  331;  Ray  v.  State,  1  G.  Greene  [la.]  316;  State  v. 
licdman,  17  la.  329;  Locke  v.  State,  32  N.  H.  106;  McCoy  v. 
State,  22  Neb.  418;  McCormick  i\  State,  42  Neb.  866;  Fox 
V.  Phelps,  17  Wend.  [N.  Y.]  400;  State  v.  Doepke,  5  Mo. 
App.  590;  Cannon  v.  StatCy  18  Tex.  App.  172.) 
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The  seventeenth  instruction  was  erroneous  because  it 
pave  undue  prominence  to  the  testimony  of  one  class  of 
witnesses.  (Afarlel  v.  Sicohe,  11  Neb.  213;  Kersmhrock  r. 
Martiriy  12  Neb.  376;  City  of  Lincoln  v.  BecJcmany  23  Neb. 
677;  First  Nat.  Bank  of  Denver  v.  Lowrcy,  36  Neb.  290; 
Rising  v.  Nash,  48  Neb.  597.) 

By  the  twenty-first  instruction  the  jury  was  told  that  a 
reasonable  doubt  must  be  one  arising  from  a  candid  and 
impartial  investigation  of  all  the  evidence  in  the  case. 
This  is  not  a  connect  statement  of  the  law.  A  doubt  may 
arise  from  want  of  evidence.  (Carr  v.  State,  23  Neb.  749; 
Cowan  V.  State,  22  Neb.  519;  Ghilds  r.  State,  34  Neb.  236; 
Garrison  v.  People,  6  Neb.  274;  Long  v.  State,  23  Neb.  33.) 

C.  J.  Smyth,  Attorney  General,  and  Ed  P.  Smith,  Deputy 
Attorney  General,  for  the  state: 

The  warrant  of  arrest  contained  a  sufficient  recital  of 
the  substance  of  the  offense.  {State  v.  Hallhaek,  18  S.  E. 
Rep.  [S.  Car.]  919;  Gay  v.  De  Werff,  17  111.  App.  417; 
Murphey  v.  State,  55  Ala.  252;  Rhodes  v.  King,  52  Ala.  272; 
Jennings  v.  State,  13  Kan.  80.) 

If  the  warrant  of  arrest  was  defective  accused  should 
have  moved  to  quash  it  before  proceeding  further.  He 
waived  any  defect  in  the  warrant.  {Redmond  v.  State,  12 
Kan.  138;  Alderman  v.  State,  24  Neb.  97;  State  v.  Dmcns, 
8  Ind.  42.) 

The  pendency  of  an  information  in  one  court  is  no 
ground  for  a  plea  in  abatement  to  another  information  in 
the  same  court,  or  another  court  of  concurrent  jurisdic- 
tion, for  the  same  cause.  {Commnnicealth  v.  Drew,  3  Cush. 
[Mass.]  282;  Hardin  v.  State,  22  Ind.  349;  Commonwealth 
r.  Murphy,  11  Cush.  [Mass.]  472;  Commonwealth  v.  Berry, 
5  Gray  [Mass.]  93;  (VMeara  v.  State,  17  O.  St.  87;  Smith 
r.  Commonwealth,  104  Pa.  St.  339;  Eld  ridge  v.  State,  9  So. 
Rep.  [Fla.]  448;  Commonwealth  v.  Cody,  42  N.  E.  Rep. 
[Mass.]  575.) 

The  reference  in  the  third  count  of  the  information  to 
the  county  already  named  in  the  first  count  and  in  the 
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caption  suflSciently  designated  the  county  wherein  the 
offense  was  committed,  though  a  conviction  under  the 
first  count  was  abandoned.  {Rema  v.  State,  52  Neb. 
375;   Smith   v.    State,   21    Neb.    552;   Moore   v.    Fedeica, 

13  Neb.  379;  Aldei^man  v.  State,  24  Neb.  97;  Mount  v.  State, 

14  O.  295;  State  v.  McKee,  1  Bailey  [S.  Car.]  651;  United 
States  V.  FafTing,  4  Cranch  [U.  S.  0.  C]  465;  United  States 
V.  Shoemaker,  2  McLain  [U.  S.]  114;  Reynolds  v.  State,  3 
Kelly  [Ga.]  53;  Commonwealth  v.  Wade,  17  Pick.  [Mass.] 
395;  Evans  v.  State,  24  O.  St.  209;  Fish  v.  State,  9  Neb.  63 
Boles  V.  State,  13  Tex.  App.  650;  Htitto  v.  State,  7  Tex.  App. 
44;  Wills  V.  State,  8  Mo.  45;  Commonwealth  v,  Clapp,  16 
Gray  [Mass.]  237;  Phillips  v.  Fielding,  2  H.  Bl.  [Eng.]  131 
Hew  V.  Dent,  1  C.  &  K.  [Eng.]  249;  United  States  v.  Hen 
dric,  2  Sawyer  [U.  S.]  477;  State  v.  Nelson,  29  Me.  329 
State  V.  McAllister,  26  Me.  374.) 

The  information  alleges  all  the  statutory  ingredients 
of  the  offense  charged,  and  the  objection  that  it  does  not 
state  the  facts  showing  the  alleged  conversion  is  without 
merit.  (Whitman  v.  State,  17  Neb.  224;  Smith  v.  State,  4 
Neb.  277;  Wagner  v.  State,  43  Neb.  5;  Hodgkins  v.  State, 
36  Neb.  160;  State  v.  Jamison,  74  la.  602;  Claassen  v.  United 
States,  142  U.  S.  140;  Hoyt  v.  State,  50  Ga.  313;  Gibbs  v. 
State,  41  Tex.  491;  Reed  v.  McRill,  41  Neb.  207;  Sanfard  v. 
Jensen,  49  Neb.  766.) 

Before  resting  its  case  the  state  elected  as  to  counts. 
There  was  therefore  no  prejudicial  error  in  the  order 
overruling  accused's  motion  to  require  plaintiff  to  elect. 
{Korth  V.  State,  46  Neb.  631.) 

Accused's  peremptory  challenges  not  having  been  ex- 
hausted, error,  if  any,  in  overruling  challenges  to  jurors 
was  without  prejudice.  {Brumhack  v.  German  Nat.  Bank 
of  Beatrice,  46  Neb.  540;  Jenkins  v,  Mitchell,  40  Neb.  664.) 

References  in  reply  to  charges  of  misconduct  on  part 
of  the  prosecuting  attorney:  Vaughn  v.  Crites,  44  Neb. 
812;  Oandy  v.  State,  13  Neb.  445;  Hoover  v.  State,  48  Neb. 
184. 

The  motion  to  direct  a  verdict  for  defendant  was  prop- 
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erly  overruled,  {iitate  v.  Harwood,  36  Kan.  237;  StevaiJi 
V.  ParkSy  73  111.  388;  Oddie  v.  National  City  Bank  of  New 
Forfc,  45  N.  Y.  735;  State  v.  Krug,  12  Wash.  28Sy  People  v. 
McKinney,  10  Mich.  54;  Conunon  wealth  i\  Moore ,  44  N.  E. 
Rep.  [Mass.]  613;  People  v.  Bringard,  39  Mich.  22;  State  r. 
Baumhager,  28  Minn.  226;  State  v.  Palmer,  40  Kan.  474.) 

The  official  bond  was  competent  evidence.  {Common- 
wealth  V.  Logue,  IGO  Mass.  551;  State  v.  Ooss,  69  Me.  22; 
State  t\  Minns,  26  Minn.  183.) 

Admission  of  the  treasury  warrant  in  evidence  was  not 
prejudicial  error.     {Davis  v.  State,  51  Neb.  301.) 

There  was  no  error  in  admitting  in  evidence  certain 
pages  of  the  book  of  account  of  the  Omaha  National  Bank. 
{Bunker  v.  Shed,  49  Mass.  150;  Xicholls  r.  Webb,  8  Wheat. 
[U.  S.]  326;  Xourse  v.  MKUiy.  2  Kawle  [Pa.]  70;  Mathins 
V.  O'Neill,  94  Mo.  520;  Imhoff  t\  Richards,  48  Neb.  590; 
Larabee  v.  Klosterman,  33  Neb.  150.) 

There  was  no  error  in  admitting  the  depository  bond 
in  evidence.     {Luce  v.  Foster,  42  Neb.  818.) 

The  books,  records,  and  other  i)ublic  documents  kept 
in  the  office  of  the  state  treasurer,  and  the  official  state- 
ment filed  by  him  with  the  auditor  of  public  accounts 
are  competent  evidence  to  prove  the  receipts  and  dis- 
bursements of  such  officer,  {^tate  r.  Ring,  29  Minn,  7S; 
Humphrnj  v.  People,  18  Ilun  [N.  Y.]  393;  People  r.  FliM-k. 
59  N.  W.  Kep.  [Mich.]  237;  Stanley  r.  State.  88  Ala.  154; 
Osbo7^ie  t\  State,  27  N.  E.  Kep.  [lud.]  345;  Strong  v.  State, 
75  Ind.  440;  Coleman  v.  Commonwealth,  25  Gratt.  [Va.] 
865.) 

It  was  proper  to  permit  the  expert  accountant  to  tes- 
tify to  the  result  of  his  examination  of  the  books  of  the 
state  treasury.  {State  v.  Findley,  101  Mo.  217;  Hollings- 
worth  V.  State,  111  Ind.  289;  Masonic  Mutual  Benefit  Society 
V.  Lctekland,  97  Mo.  138.) 

The  statement  in  the  verdict  of  the  amount  of  money 
embezzled  was  a-sufficient  finding  as  to  value.  {State  v. 
Hood,  51  Me.  363;  Cook  v.  State,  49  Miss.  8;  State  t\  White, 
25  Wis.  359;  Sehoonover  v.  State,  17  O.  St.  294;  Smith  v. 
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Siatey  60  Ga.  430;  Commonwealth  v.  Butler,  144  Pa.  St.  568; 
State  V.  Knox,  17  Neb.  683;  Gady  v.  State,  83  Ala.  51.) 

Other  references:  Norris  v.  State,  25  O.  St.  217;  Connor 
V.  State,  29  Fla.  455;  Commonwealth  v.  Taylor,  105  Mass. 
172;  Commmiwealth  v.  Wood,  142  Mass.  459;  Commomreallh 
V.  Karpowski,  167  Pa.  St.  225;  State  v.  Moore,  50  Neb.  88; 
Willis  V.  State,  43  Neb.  102;  Roberts  v.  People,  9  Colo.  458; 
Hemingway  v.  State,  8  So.  Rep.  [Miss.]  317;  State  v.  Coican, 
74  la.  53. 

NOKVAIi,  J. 

The  defendant,  Joseph  S.  Bartley,  was  convicted  in  the 
district  court  of  Douglas  cdunty  of  embezzlement  of 
moneys  belonging  to  the  state  while  he  was  the  treasurer 
thereof.  Besides  a  fine  in  double  the  amount  found  by 
the  jury  to  have  been  embezzled,  a  term  of  twenty  years 
in  the  penitentiary  was  the  punishment  imposed,  and  to 
obtain  a  reversal  of  said  judgment  and  sentence  is  the 
purpose  of  this  proceeding. 

The  information  filed  in  the  court  below  by  the  county 
attorney  was  in  eight  counts,  the  first  and  second  of 
i^hich  charged  the  embezzlement  of  a  certain  warrant, 
drawn  by  the  auditor  of  public  accounts  upon  the  state 
treasury  for  the  sum  of  $180,101.75.  The  remaining  six 
counts  set  forth,  in  different  forms,  the  embezzlement 
on  the  2d  day  of  January,  1897,  of  $201,884.05  of  the 
moneys  belonging  to  the  state,  which  defendant  received 
by  virtue  of  his  said  oflBce  of  state  treasurer.  At  the 
close  of  the  testimony  for  the  state,  the  county  attorney 
entered  a  nolle  prosequi  as  to  the  first  two  counts  of  the 
information,  and  upon  the  trial  the  accused  was  found 
guilty  under  the  third  count,  but  was  acquitted. as  to 
all  the  other  counts  upon  which  the  prosecutor  elected 
to  rely  for  a  conviction. 

At  this  time  it  is  not  deemed  essential  to  mention  the 
various  pleas,  motions,  and  demurrers- filed  preceding 
the  selection  of  the  jury,  or  to  give  a  history  of  the  trial, 
or  any  statement  of  the  facts  revealed  by  the  record. 
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Such  matters  will  be  stated  as  we  proceed  with  the  in- 
veHtigation  of  the  grounds  urged  for  a  reversal,  at  least 
so  far  as  the  same  may  seem  necessary  to  an  understand- 
ing of  the  propositions  argued. 

The  first  contention  made  in  the  brief  of  counsel  for 
the  accused  is  that  the  information  under  which  the  con- 
viction was  obtained  should  have  been  quashed,  because 
of  tlie  alleged  invalidity  of  the  warrant  on  which  the 
arrest  was  made.  The  original  complaint  was  filed  with 
the  police  judge  of  the  city  of  Omaha,  and  the  warrant 
in  question  was  issued  thereon,  which  recited  that  a  com- 
plaint had  been  made  under  oath  before  said  judge 
charging  that  "Joseph  S.  Bartley,  on  or  about  the  25th 
day  of  April,  A.  D.  1895,  within  said  county  and  within 
the  city  of  Omaha,  did  commit  the  offense  of  embezzle- 
ment." The  argument  is  that  the  warrant  of  arrest  does 
not  recite  the  substance  of  the  accusation  against  the 
prisoner  as  required  by  section  288  of  the  Criminal  Code, 
and  therefore  is  void.  The  warrant  of  arrest  was  not 
assailed  before  the  magistrate,  but  the  defendant  waived 
a  preliminary  examination,  and  entered  into  a  recogni- 
zance for  his  appearance  in  the  district  court  to  answer 
the  charges  preferred  against  him  in  the  complaint.  Ob- 
jection to  the  suflSciency  of  said  warrant  was  majde  for 
the  first  time  in  the  trial  court  after  the  filing  of  the  in- 
formation therein  by  the  county  attorney.  The  question 
with  which  we  have  to  deal  is  not  whether  the  warrant 
of  arrest  should  have  been  quashed  on  a  proper  objection 
before  the  magistrate,  but  whether  the  defects  in  said 
warrant  have  been  waived  by  the  failure  to  seasonably 
take  advantage  of  the  same.  There  is  no  room  for 
doubt  that  if  the  warrant  of  arrest  was  bad,  the  defect 
was  not  available  to  the  defendant  after  he  waived  his 
preliminary  examination,  and  had  entered  into  a  recog- 
nizance for  his  appearance  in  the  district  court.  He 
was  not  thereafter  held  by  the  writ,  as  that  instrument 
had  already  performed  its  oflSce,  but  stood  upon  his  re- 
cognizance.    Whether  this  warrant  of  arrest  was  good 
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or  bad  was  not  a  proper  subject  of  inquiry  in  the  dis- 
trict court.  {Alderman  v.  State,  24  Neb.  97;  State  v.  DoicnSy 
8  Ind.  42;  Williams  v.  State,  88  Ala.  80;  State  v.  Stredder^ 
3  Kan.  App.  631;  State  v.  McManus,  4  Kan.  App.  247.) 

In  the  first  case  cited  this  court  decided  that  the  dis- 
trict court,  upon  a  motion  to  quash  an  information,  will 
not  inquire  into  the  validity  of  the  complaint  upon  which 
the  preliminary  examination  before  the  magistrate  was 
had,  the  crime  alleged  being  the  same.  The  court  in  the 
opinion  say:  "We  know  of  no  rule  of  law  which  would 
entitle  a  person  accused  of  a  crime  to  attack  the  com- 
plaint upon  which  his  preliminary  examination  was  had, 
after  the  return  of  the  indictment  or  information.  So 
far  as  the  power  of  the  court  to  hold  its  jurisdiction  over 
him  is  concerned,  the  complaint  had  served  its  purpose, 
and  could  not  then  be  made  the  subject  of  attack.'^  It 
follows  from  the  doctrine  enunciated  in  that  case  that 
the  defects  in  this  warrant,  which  might  have  been  fatal 
if  seasonably  presented  before  the  magistrate,  but  which 
were  not  there  raised,  are  not  available  in  the  district 
court  on  motion  to  quash  the  information.  The  two 
cases  cited  by  counsel  for  the  accused  are  not  in  point. 
They  tend  to  support  the  proposition  that  the  warrant 
is  fatally  defective,  but  have  no  bearing  whatever  upon 
the  question  whether  such  objection  can  be  urged  for 
the  first  time  on  motion  to  quash  the  information. 

The  record  discloses  that  the  defendant  was  arraigned 
before  the  county  court  of  Lancaster  county  on  the  19th 
day  of  April,  1897,  upon  a  complaint  charging  the  ac- 
cused with  the  embezzlement  of  the  same  auditor's  war- 
rant and  identical  moneys  mentioned  in  the  information 
herein;  that  the  defendant  waived  examination  and  en- 
tered into  a  recognizance  for  his  appearance  before  the 
district  court  of  said  county  at  the  next  term  thereof; 
that  a  transcript  of  the  proceedings  was  lodged  in  the 
office  of  the  clerk  of  said  court  on  the  following  day, 
where  on  May  27  the  information  was  filed  by  the  county 
attorney,  who  on  the  same  day  entered  a  nolle  prosequi; 
25 
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that  the  transcript  of  the  proceedings  before  the  police 
judge  of  the  city  of  Oinaha  was  filed  in  the  district  court 
of  Douglas  county  on  April  29,  and  that  the  information 
upon  wliich  the  accused  was  tried  was  filed  therein  by 
the  county  attorney  on  May  15.  A  plea  in  abatement 
was  filed  on  ifay  27,  the  county  attorney  replied  thereto, 
and  the  plea  in  abatement  was  overruled  by  the  trial 
court,  which  decision  we  are  called  upon  to  review. 

In  civil  cases  the  rule  is  that  the  pendency  of  a  former 
suit  between  the  same  parties  may  be  pleaded  in  abate- 
ment where  the  judgment  in  such  action  would  be  a  bar 
to  a  judgment  in  the  second  suit  brought  in  another  court 
of  concurrent  jurisdiction.  (State  v.  North  Lincoln  S.  h\ 
Co,,  34  Xeb.  (534;  .}fonro€  r.  Rcid.  46  Neb.  316.)  The  attor- 
ney general  argues  that  this  doctrine  is  not  extended  to 
prosecution  for  crimes.  A  former  indictment  or  infor- 
mation pending  in  the  same  court  for  the  same  criminal 
offense  constitutes  no  ground  of  abatement.  In  O'Mvnm 
V.  State,  17  O.  St.  515,  Welch,  J.,  observed:  "It  is  insisted, 
in  the  first  place,  that  the  indictment  under  which  the 
defendant  was  convicted  is  a  nullity  beeause  of  the  pend- 
ency of  a  former  indictment  for  the  same  offense,  at  the 
time  it  was  found.  We  know  of  no  such  law.  The  last 
indictment  is  as  valid  as  the  first.  Two  indictments  for 
the  same  offense  are  often  pending  at  the  same  time. 
The  state  can  only  proceed  upon  one  of  them,  but  may 
elect  upon  which  it  will  proceed.  Of  course,  the  right 
of  election  implies  that  both  are  good  and  lawful  indict- 
ments." (^hief  Justice  Shaw,  in  delivering  the  opinion 
of  the  court  in  Commonwealth  v,  Drcxc,  57  Mass.  279,  used 
this  language:  "It  appears  to  us  to  be  a  settled  rule  of 
law,  that  the  pendency  of  one  indictment  is  no  good  plea 
in  abatement  to  another  indictment  for  the  same  cause. 
Whenever  either  of  them — and  it  is  immaterial  which — 
is  tried,  and  a  judgment  rendered  on  it,  such  judgment 
will  afford  a  good  plea  in  bar  to  the  other,  either  of 
autrefois  convict  or  autrefois  acquit.  But  where  it  is  found 
that  there  is  some  mistake  in  an  indictment,  as  a  wrong 
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name  or  addition,  or  the  like,  and  the  grand  jury  can  be 
again  appealed  to,  as  there  can  be  no  amendment  of  an 
indictment  by  the  court,  the  proper  course  is  for  the 
grand  jury  to  return  a  new  indictment,  avoiding  the  de- 
fects in  the  first;  and  it  is  no  good  ground  of  abatement, 
that  the  former  has  not  been  actually  discontinued,  when 
the  latter  is  returned."  The  authorities  are  quite  uni 
form  in  holding  that  the  pendency  of  a  former  indict- 
ment for  the  same  offense  in  the  same  court  is  no  ground 
for  abatement.  (Wharton,  Criminal  PL  &  Pr.  sec.  452; 
nutt(m  V.  State,  5  Ind.  533;  Hardin  v.  State,  22  Ind.  347: 
Smith  V.  Commmtwealfh,  104  Pa.  St.  339;  Commonwealth  r. 
Murphy,  65  Mass.  472;  Commonwealth  v.  Bernj,  71  Masr?. 
93;  Gommomoealth  v.  Cody,  42  N.  E.  Rep.  [Mass.]  575;  Eh 
dridge  v.  State,  9  So.  Rep.  [Fla.]  448;  State  r.  Srcvrit! 
Bank,  51  N.  W.  Rep.  [S.  Dak.]  337;  State  v.  Curtis.  2<^ 
Kan.  386;  State  v.  Hastings,  86  N.  Car.  596;  State  t\  Law- 
Itert,  9  Nev.  321;  Bailey  v.  State,  11  Tex.  App.  140.) 

Counsel  for  the  accused  insist  the  doctrine  that  a  for- 
mer indictment  in  the  same  court  is  no  ground  for  abate- 
ment is  not  applicable  to  prosecutions  for  the  samr 
offense  in  two  courts  having  concurrent  jurisdiction 
thereof.  We  think  this  is  true.  Undoubtedly,  wher(^ 
two  courts  have  concurrent  jurisdiction  of  a  crime,  the 
court  first  obtaining  jurisdiction  acquires  exclusive  con- 
trol to  the  exclusion  of  the  other.  (Wharton,  Criminal 
PI.  &  Pr.  sec.  452,  and  cases  there  cited.)  It  logically  fol- 
lows that  the  pendency  of  a  prior  indictment  or  informa- 
tion in  another  court  having  jurisdiction  of  the  identical 
offense  may  be  pleaded  in  abatement  of  the  second  prose- 
cution. (See  1  Wharton,  Criminal  Law  sec.  521;  State  r. 
Tisdak,  2  Dev.  &  Bat.  [N.  Car.]  160.)  The  justices  and  dis- 
trict courts  have  concurrent  jurisdiction  of  misdemeanors 
committed  in  their  respective  counties.  Therefore,  if 
an  indictment  should  be  returned  by  the  grand  jury  to 
the  district  court  charging  the  defendant  with  an  assault 
and  battery  and  during  the  pendency  thereof,  and  befor;* 
trial,  the  defendant  should  be  arrested  upon  a  com- 
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plaint  filed  before  a  justice  of  the  peace  of  the  same 
county  charging  him  with  the  commission  of  the  identi- 
cal offense,  there  is  no  reason  why  the  pendency  of  the 
indictment  should  not  be  ground  for  abating  the  prose- 
cution before  the  justice.  Both  tribunals  have  concur- 
rent jurisdiction  of  the  same  criminal  act.  The  com- 
plaint and  information  filed  against  Bartley  in  Lancaster 
county  charged  the  crime  of  embezzlement  as  does  the 
information  herein,  but  the  same  criminal  acts  were  not 
alleged.  The  jurisdiction  of  the  district  courts  of  Lan- 
caster and  Douglas  counties  is  not  concurrent  in  crim- 
inal actions,  in  such  a  sense  as  to  give  each  original 
jurisdiction  over  offenses  committed  in  either  county. 
It  is  clear  the  pendency  of  the  criminal  action  against 
the  defendant  in  the  Lancaster  district  court  was  not  a 
bar  to  this  prosecution.  Manifestly  this  is  true,  both 
upon  reason  and  authority.  Neither  a  conviction  nor 
acquittal  of  the  offense  charged  in  one  information  would 
have  constituted  a  bar  to  the  prosecution  under  the  other 
information,  since  in  one  the  venue  was  laid  in  Douglas 
county,  while  in  the  other  the  offense  is  stated  to  have 
been  committed  in  Lancaster  county.  This  being  true, 
unquestionably  the  fact  that  an  information  w^as  pend- 
ing against  the  accused  in  Lancaster  county  for  the  em- 
bezzlement of  the  same  auditor's  warrant  and  moneys 
of  the  state  described  in  the  information  herein  would 
not  abate  this  prosecution.  The  authorities  cited  by 
counsel  for  the  defendant  are  easily  distinguishable. 
All  are  civil  cases  except  Conunonwcalth  v,  ChurchUL  5 
Mass.  174,  which  last  case  states  that  the  pendency  of  a 
prior  information  or  indictment  for  a  crime  will  not 
abate  a  subsequent  prosecution  for  the  same  offense. 

It  is  argued  that  the  court  below  erred  in  not  sustain- 
ing the  demurrer  interposed  to  the  first  count  of  the  in- 
formation, which  charged  the  embezzlement  by  the 
defendant  of  a  certain  warrant  drawn  by  the  auditor  of 
public  accounts  upon  the  state  treasury.  This  ruling  is 
not  available,  since  it  was  not  prejudicial  to  the  rights  of 
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the  accused,  owing  to  the  fact  that  the  county  attorney 
at  the  close  of  the  state's  testimony  entered  a  nolle  prose- 
qui as  to  the  first  and  second  counts  of  the  information. 
(Daris  V.  State,  51  Neb.  301.) 

It  is  suggested,  if  the  demurrer  had  been  sustained,  no 
evidence  in  support  of  the  .first  count  of  tlie  information 
would  have  been  adduced.  Doubtless  this  is  true;  but 
the  admission  of  the  testimony  with  respect  to  the  war- 
rant was  equally  competent  to  establish  the  charge  con- 
tained in  the  count  of  the  information  under  which  the 
conviction  was  had,  since  the  embezzlement  of  the 
moneys  therein  mentioned  is  predicated  upon  the  fact 
that  the  accused  paid  said  warrant  out  of  the  moneys 
belonging  to  the  state.  The  facts  surrounding  the  issu- 
ance of  this  warrant,  and  the  disposition  thereof  by  the 
defendant,  were  admissible  to  show  the  guilty  intent  of 
the  accused  in  the  commission  of  the  crime  of  embezzling 
the  money  which  was  used  to  pay  the  warrant,  as  will 
hereafter  more  fully  appear.  {Commonwealth  v.  Shi^pard, 
83  Mass.  575.) 

It  is  strenuously  insisted  that  the  third  count  of  the 
information, — the  one  upon  which  the  accused  was  con- 
victed,— ^is  fatally  defective,  inasmuch  as  the  county  and 
state  in  which  the  embezzlement  was  committed  are  not 
mentioned  in  said  count.  It  is  therein  averred:  "That 
the  said  Joseph  S.  Bartley,  on  the  2d  day  of  January, 
A.  D.  1897,  in  the  county  aforesaid,  then  and  there  being 
in  said  county,"  etc.  These  words  unquestionably  re- 
ferred to  the  county  of  Douglas  named  in  the  venue  at 
the  top  of  the  information,  and  set  forth  in  the  first  count 
thereof.  This  is  conceded  by  counsel  for  tlw  accused, 
but  they  argue  that  such  reference  is  not  permissible, 
because  the  venue — "The  State  of  Nebraska,  County  of 
Douglas,  ss." — is  no  part  of  the  information,  and  that, 
the  prosecutor  having  entered  a  nolle  as  to  the  first  count, 
such  count  cannot  be  considered  for  any  purpose,  but 
the  information  must  be  treated  precisely  the  same 
as  though   the   first   coynt    never   had    been   inserted. 
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Whether  the  caption  is  or  is  not  a  part  of  an  information, 
it  is  unnecessary  to  determine.  The  venue  given  at  the 
top  of  this  information,  it  is  very  evident,  was  made  a 
part  thereof  by  reference  had  thereto  in  the  third  count 
of  the  information.  This  doctrine  was  recognized  and 
applied,  with  respect  to  a  criminal  complaint  before  a 
justice  of  the  peace,  in  Rtma  v.  State,  52  Neb.  379.  (See 
Rivers  r.  IState,  144  Ind.  16;  State  v.  Assmann,  46  S.  Car. 
554.)  Moreover,  the  third  count  of  the  information  with 
suflBcient  particularity  designates  the  county  where  the 
offense  charged  was  committed,  when  read  in  connection 
with  the  first  count  of  the  information,  where  it  is  spe- 
cifically alleged  that  the  offense  therein  described  was 
committed  in  the  county  of  Douglas,  in  the  state  of  Ne- 
braska, no  other  county  being  referred  to  in  the  informa- 
tion. In  the  third  count  the  averment  is  "In  the  county 
aforesaid,  then  and  there  being  in  said  county."  This 
clearly  indicates  that  the  embezzlement  stated  in  said 
count  was  committed  in  the  same  county  mentioned  in 
the  first  count,  to-wit,  Douglas  county,  in  this  state.  It 
was  unnecessary  tlmt  the  venue  should  have  been  therein 
more  distinctly  laid.  Where  an  information  contains 
two  or  more  counts,  in  the  first  of  which  the  county  and 
state  are  specifically  stated,  it  is  sufficient  to  allege  in 
the  other  counts  that  the  offense  therein  set  forth  was 
in  the  county  aforesaid  committed.  (Criminal  Code,  sec. 
412;  Fish  v.  State,  9  Neb.  62.) 

The  fact  that  the  county  attorney  entered  a  nolle  prose- 
qui as  to  the  first  count  is  not  important.  That  act  did 
not  have  the  effect  to  strike  said  count  from  the  informa- 
tion or  record.  The  entering  of  the  woHe,  after  the 
commencement  of  the  trial,  was  equivalent  to  an  acquit- 
tal of  the  offense  charged  in  the  first  count;  but  the  count 
still  remained  a  part  of  the  information,  and  it  was  com- 
petent, if  it  could,  to  supply  the  deficiencies,  or  aid  the 
allegations,  in  the  other  counts.  {Fisk  v.  State,  9  Neb.  62; 
Ecans  v.  State,  24  O.  St.  208;  Commonwealth  v.  Clapp,  82 
Mass.  237;  State  v.  McAllister,  26  Me.  374;  State  v.  Nelson, 
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29  Me.  329.)  In  Wills  v,  State,  8  ]Mo.  52,  the  indictment 
contained  two  counts,  on  the  first  of  which  a  nolle  proscqiti 
was  entered,  and  the  time  of  committing;:  the  oflFeuse  was 
only  shown  by  reference  to  that  count.  It  was  held 
that  said  count  was  not  stricken,  and  a  conviction  could 
be  properly  had  upon  the  second,  although,  without  ref- 
erence to  the  first,  it  was  defective.  To  the  same  effect 
are  Riitto  v.  State,  7  Tex.  App.  44;  Boles  v.  State,  13  Tex. 
App.  650. 

Section  4,  article  3,  chapter  83,  Compiled  Statutes, 
declares:  "It  sliall  be  the  duty  of  the  auditor: 
•  *  *  Seventh.  To  direct  prosecutions  in  the  name 
of  the  state  for  all  ofiicial  delinquencies,  in  rehition  to 
the  assessment,  collection,  and  payment  of  the  rev(»nue, 
against  all  persons  who  by  any  means  become  possessed 
of  public  money  or  propei-ty,  due  or  belon«»inp;  to  the 
state,  and  fail  to  pay  over  or  deliver  the  same,  and 
against  all  debtors  of  the  state."  The  proposition  is  ad- 
vanced that  this  information  is  bad  because  it  does  not 
allege  that  the  prosecution  was  instituted  under  tlie  di- 
rection of  the  auditor  of  public  accounts.  To  this  we  can- 
not agree.  The  statute  makes  it  the  duty  of  a  county 
attorney  to  prosecute  all  criminal  actions  in  his  county, 
as  well  as  to  file  in  the  district  court  all  infornuitiouo 
for  crimes;  and  he  may  institute  criminal  proceedings 
against  a  public  officer  who  is  guilty  of  some  official  de- 
linquency relating  to  payment  of  the  revenues,  whether 
directed  by  the  auditor  to  do  so  or  not.  It  will  not  do 
to  say  that  the  county  attorney  cannot  institute  such  a 
prosecution  until  he  has  been  so  directed  by  the  auditor. 
The  most  that  can  be  claimed  for  the  provision  of  the 
statutes  already  quoted  is  that  it  is  the  duty  of  the 
county  attorney  to  institute  and  prosecute  a  criminal  ac- 
tion against  a  public  officer  who  has  made  default  in  the 
assessment,  collection,  or  payment  of  the  public  reve- 
nues, and  not  that  the  county  attorney  is  powerless  to 
take  any  steps  towards  instituting  criminal  prosecution 
against  a  defaulting  state  treasurer  until  after  the  audi- 
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tor  has  given  him  instructions  to  act.  The  state  was  not 
required  to  prove  that  this  prosecution  was  brought  by 
direction  of  the  auditor;  hence,  it  was  wholly  unneces- 
sary for  the  information  to  aver  such  fact. 

The  count  under  which  the  conviction  was  obtained 
is  assailed  on  the  ground  that  the  particular  acts  con- 
stituting the  embezzlement  of  the  moneys  of  the  state 
are  not  therein  alleged.  The  offense  is  set  forth  in 
the  information  in  the  language  of  section  124  of  the 
Criminal  C5ode,  which  creates  the  crime  of  embezzlement 
by  a  public  officer,  and  provides  the  punishment  therefor. 
This  was  sufficient.  It  was  not  necessary  for  the  prose- 
cutor to  set  out  the  evidence  relied  upon  to  sustain  a 
conviction,  nor  allege  the  particular  act  or  acts  in  which 
the  crime  consisted.  (Whitman  v.  StatCj  17  Neb.  224; 
Hodgkins  v.  State,  36  Neb.  160;  State  v.  Jamison^  74  la.  602; 
Claassen  v.  United  States,  142  U.  S.  140;  Oihhs  v.  State,  41 
Tex.  491;  Bennett  v.  State^  62  Ark.  516;  State  v.  /se/wee,  12 
Wash.  254.)  The  three  authorities  cited  by  the  defend- 
ant do  not  support  a  contrary  doctrine,  as  a  cursory  ex- 
amination will  disclose. 

Hoyt  V.  State,  50  Ga,  313,  was  a  prosecution  for  embez- 
zlement. The  indictment  charged  the  defendant  with 
the  fraudulent  conversion  to  his  own  use  of  certain 
moneys  of  the  state  of  Georgia  without  detailing  the 
manner  by  which  the  embezzlement  was  committed,  and 
the  court  in  passing  upon  the  sufficiency  of  the  averments 
held  that  "an  indictment  charging  a  defendant  with  hav- 
ing received  a  certain  amount  of  money  to  be  applied 
for  the  use  or  benefit  of  the  bailor,  with  an  allegation 
that  on  a  certain  day  the  defendant  fraudulently  con- 
verted a  specific  portion  thereof  to  his  own  use,  is  not 
demurrable  on  the  ground  of  its  being  general,  vague, 
and  indefinite,  and  that  it  does  not  put  the  accused  on 
notice  of  what  he  is  called  on  to  answer." 

In  State  v.  Brandt,  41  la.  593,  the  question  involved  was 
whether  an  indictment  which  charged  the  crime  of  em- 
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bezzlement  in  the  language  of  the  statute  was  suflScient. 
The  court  was  equally  divided  in  opinion. 

In  State  v.  Parsons,  54  la.  405,  an  indictment  for  em- 
bezzlement of  public  money  was  held  bad,  under  the 
statutes  of  Iowa,  because  it  omitted  to  charge  that  the 
defendant  had  failed  to  account  for  the  money.  The 
question  we  have  been  considering  was  not  decided  in 
that  case. 

State  V.  King,  81  la.  587,  was  a  conviction  of  a  county 
treasurer  for  the  embezzlement  of  county  funds.  The 
indictment  therein,  in  addition  to  charging  that  the  de- 
fendant did  "unlawfully  and  feloniously  embezzle  and 
convert  to  his  own  use,  without  authority  of  law,"  the 
money  which  he  had  received  by  virtue  of  his  oflBce, 
averred  that  he  committed  the  crime  by  expending  the 
money  in  his  private  business,  and  by  permitting  others 
to  use  and  expend  it  in  their  private  business  transac- 
tions, and  by  u«ing  the  money  to  pay  the  defendant's  own 
private  debts.  It  was  urged  that  each  of  those  acts  con- 
stitutes a  separate  offense,  and  that  the  indictment  was 
therefore  bad  for  duplicity,  as  charging  three  distinct 
crimes.  The  supreme  court  held  otherwise,  saying:  "We 
are  of  the  opinion  that  the  indictment  is  suflBcient.  The 
gist  of  the  offense  is  the  wrongful  conversion  of  the  pub- 
lic money,  and  it  is  wholly  immaterial  and  mere  surplus- 
age to  state  whether  the  defendant  used  it  in  paying  his 
debts,  in  purchasing  property,  had  it  on  deposit  in  bank, 
carried  it  on  his  person,  or  loaned  it  to  others,  and  the 
fact  that  three  different  modes  of  concealing  the  money 
are  set  forth  in  the  indictment  is  wholly  immaterial." 
We  do  not  entertain  the  least  doubt  that  the  information 
in  the  case  at  bar  is  not  defective,  because  the  evidential 
facts  constituting  the  crime  are  not  alleged. 

The  objection  that  the  information  is  bad,  inasmuch 
as  it  does  not  aver  that  a  demand  had  been  made  upon 
the  accused  for  the  money  which  came  into  his  custody 
by  virtue  of  his  oiHce  of  state  treasurer,  is  without  merit. 
It  might  be  different  if  the  information  had  been  framed 
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upon  the  theory  that  the  defendant  was  guilty  of  the 
(Time  of  embezzlement  by  reason  of  his  having  failed  to 
account  and  pay  over  the  public  moneys,  which  came  into 
his  hands,  to  his  successor.     This  prosecution  is  con- 
ducttHl  upon  the  specific  charge  that  the  defendant  con- 
verted and  embezzled  to  his  own  use  during  his  official 
term  certain  of  the  moneys  of  the  state;  therefore  no 
demand  upon  him  for  the  money  by  his  successor  was 
necessary  to  be  alleged,  or  proven  upon  the  trial.     We 
quite  agree  with  the  attorney  general  wherein  he  says: 
**If  a  denmnd  were  necessary,  then  a  prosecution  could 
not  be  maintained  until  demand  was  made,  and  com- 
pliance  with  the  demand,   within   a   reasonable  time, 
would  defeat  the  prosecution.     On  this  theory  the  treas- 
urer of  the  state  could  do  with  the  money  of  the  state 
what  he  pleased, — could  invest  it  in  mines,  or  on  the 
board  of  trade, — and  be  guilty  of  no  crime,  provided  he 
accounted  for  the  money  within  a  reasonable  time  after 
demand.     The  statute  says  otherwise;  and  there  is  no 
warrant  either  in  the  statutes  or  decisions  for  a  theory 
so  pernicious."     The  question  under  consideration  was 
not  passed  upon  in  BoUn  v.  State,  51  Neb.  581.     State  v. 
Munch,  22  Minn.  67,  cited  by  counsel  for  defendant,  does 
not  support  their  contention,  but  is  in  harmony  with  the 
conclusion  we  have  reached.     There  were  two  indict- 
ments before  the  court  in  that  case.     In  one,  the  defend- 
ant, as  state  treasurer,  was  charged  w^ith  the  embezzle- 
ment and  conversion  to  his  own  use,  of  certain  moneys 
belonging  to  the  state  of  Minnesota,  which  he  had  re- 
ceived by  virtue  of  his  office.     This  indictment  was  sus- 
tained, although  it  contained  no  averment  of  a  demand. 
The  other  indictment  charged  an  embezzlement  by  reason 
of  the  failure  of  the  defendant  to  pay  the  money  over  to 
his  successor  in  office,  and  was  held  defective  because  it 
did  not  allege  that  a  demand  for  the  money  had  been 
made  upon  the  defendant  by  the  successor  in  office. 

Another  contention  is  that  the  trial  court  erred  in  not 
requiring  the  county  attorney  to  elect,  before  entering 
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upon  the  trial,  upon  which  of  the  several  counts  of  the 
information  he  would  rely  for  a  conviction.  In  Korth 
V.  State,  46  Neb.  631,  it  was  ruled  that  where  different 
felonies  of  the  same  general  character  or  grade  are 
charged  in  separate  counts  of  an  information  it  is  within 
the  discretion  of  the  trial  judge  to  require  the  state  to 
elect  among  the  several  counts,  and  his  ruling  in  that 
regard  will  not  be  molested,  unless  there  has  been  an 
abuse  of  discretion.  In  the  case  at  bar,  as  in  the  one  to 
which  reference  has  just  been  had,  the  county  attorney 
made  his  election  as  to  counts  after  the  testimony  for 
the  state  had  befen  introduced.  No  abuse  of  discretion 
or  prejudicial  error  is  perceptible.  The  prosecutor 
elected  to  rely  upon  the  six  counts  relating  to  the  em- 
bezzlement of  money,  and,  they  having  charged  the 
same  offense,  he  was  not  obliged  to  elect  among  them. 
(Candy  v.  State,  8  Neb.  482;  Furst  i\  State,  31  Neb.  403; 
Aiken  i\  State,  41  Neb.  265;  Hill  v.  State,  42  Neb.  503; 
Ilurlburt  v.  State,  52  Neb.  428. 

Alfred  D.  Cox,  W.  F.  Church,  Fred  A.  Tompkins,  and 
George  S.  Mack  were  severally  challenged  by  the  de- 
fendant for  cause,  as  being  incompetent  to  serve  as 
jurors,  which  challenges  were  overruled  by  the  court, 
and  the  rulings  are  assigned  for  error.  The  question  of 
the  competency  of  the  persons  named  to  sit  as  jurors  we 
are  relieved  of  the  necessity  of  considering,  since  the  rec- 
ord fails  to  disclose  that  the  accused  exhausted  all  of  his 
peremptory  challenges.  If  he  was  not  required  to  ex- 
haust his  peremptory  challenges  to  exclude  them  from 
the  panel,  he  was  not  prejudiced  by  the  overruling  of  his 
challenge  for  cause.  (Bohanan  v.  State,  15  Neb.  209; 
Palmer  v.  People,  4  Neb.  68;  Jenkins  v,  Mitchell,  40  Neb.  664; 
Blenkiron  v.  State,  40  Neb.  11;  Brumhach  v.  German  Nat, 
Bank  of  Beatrice,  46  Neb.  540.) 

Error  is  alleged  in  the  overruling  of  the  motion  of  the 
defendant,  made  at  the  close  of  the  testimony  advanced 
by  the  state,  to  direct  a  verdict  of  not  guilty.  For  con- 
venience this  ruling  will  now  be  considered  in  connection 
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with  the  assignment  that  the  proofs  are  insufficient  to 
sustain  the  verdict. 

There  is  no  controversy  as  to  the  facts.  During  the 
two  years  immediately  preceding  the  6th  day  of  January, 
1897,  the  defendant  was  state  treasurer,  and  exercised 
the  duties  of  said  office.  The  Omaha  National  Bank  had 
been  designated,  under  the  laws  of  the  state,  for  the 
depositing  of  the  public  funds,  and  the  defendant  kept 
on  deposit  in  said  bank,  in  pursuance  of  law,  certain  of 
the  money  which  came  into  his  hands  by  virtue  of  his 
office.  The  legislature  at  the  session  thereof  held  in 
1895,  for  the  purpose  of  making  good  to  the  state  sinking 
fund  the  amount  of  loss  it  had  sustained  by  reason  of  the 
failure  of  the  Capital  National  Bank  of  the  city  of  Lin- 
coln, passed  a  law  appropriating  out  of  the  state  general 
fund  the  sum  of  |180,101.75,  which  appropriation  is  in 
the  language  following:  "For  state  sinking  fund,  one 
hundred  eighty  thousand  and  one  hundred  and  one  and 
seventy-five  one-hundredths  (|180,101.75)  dollars,  to  re- 
imburse said  fund  for  same  amount  tied  up  in  Capital 
National  Bank."  (Session  Laws  1895,  ch.  88,  p.  404.)  Im- 
mediately  upon  the  approval  and  taking  effect  of  said 
appropriation,  the  defendant  on  the  10th  day  of  April, 
1895,  made  out  in  his  own  name,  and  presented  to  the 
auditor  of  public  accounts,  a  voucher  for  the  sum  of 
money  so  appropriated  for  the  replenishing  of  the  state 
sinking  fund,  and  caused  the  state  auditor  to  issue  on 
that  date  a  warrant  upon  the  state  treasury  for  the  pay- 
ment of  $180,101.75,  which  the  defendant  countersigned 
as  state  treasurer,  the  warrant  being  in  words  and  figures 
following: 

'^$180,101.75.         State  of  Nebraska.  No.  95,241. 

"Office  of  the  Auditor  of  Public  Accounts, 
"Lincoln,  Nebr.,  Apr.  10, 1895. 
"Treasurer  of  Nebraska, 

"Pay  to  J.  S.  Bartley ,  or  order,  one  hundred 

oighty  thousand  one  hundred  one  &  75-100  Dollars.    For 
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to  Reimburse  State  Sinking  Fund.  In  accordance  with 
legislative  appropriation  approved  April  lOtli,  1895;  and 
charge  General  Fund. 

"Countersigned:  Eugene  Moore, 

"J.  S.  Bartlby  Auditor  of  Puhlic  Accounts. 

^^State  Treasurer.  P.  O.  Hedlund, 

''Deputy:' 

This  warrant  was  delivered  to  the  defendant  on  the 
day  it  bears  date,  and  he  at  once  registered  the  same  in 
the  proper  book  in  his  ofiBce  for  payment,  but  omitted  to 
enter  upon  said*  book,  in  the  proper  column,  the  name 
of  the  person  presenting  the  warrant  for  payment.  Al- 
most immediately  thereafter  the  defendant  indorsed  his 
name  upon  the  back  of  said  warrant,  and  placed  the  same 
in  the  hands  of  the  Omaha  National  Bank,  or  J.  H.  Mil- 
lard, its  president,  for  negotiation,  and  the  latter,  as 
agent  for  the  defendant,  sold  the  same  to  the  Chemical 
National  Bank  of  New  York  city  for  the  face  value. 
Pursuant  to  the  directions  of  the  defendant,  the  Omaha 
National  Bank  opened  an  individual  account  with  him, 
and  entered  therein  a  credit  to  defendant  on  the  2Gth  day 
of  April,  1895,  for  the  amount  of  the  proceeds  of  said 
warrant.  This  money  was  subsequently  drawn  out  of 
the  bank  on  the  personal  checks  of  the  defendant.  In 
November,  1896,  the  warrant  was  transmitted  by  the 
Chemical  National  Bank  to  the  Omaha  National  Bank 
for  collection.  It  was  called  for  payment  in  order  of 
registration,  and  on  the  2d  day  of  January,  1897,  the  de- 
fendant went  to  the  city  of  Omaha,  and  into  the  Omaha 
National  Bank,  drew  his  check  as  state  treasurer  against 
the  depository  account  of  the  state  in  said  bank  for  the 
sum  of  $201,884.05,  payable  to  the  order  of  J.  H.  Millard, 
Pt.,  and  delivered  said  check  to  the  bank  in  payment  of 
said  auditor's  warrant,  which  instrument  he  then  and 
there  received,  and  at  the  same  instant  of  time  the  ac- 
count of  the  state  was  charged  on  the  books  of  said  bank 
with  the  amount  of  said  check,  and  the  Chemical  Na- 
tional Bank  was  credited  with  a  like  sum. 
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The  state  relies  for  a  conviction  upon  the  redemption 
and  payment  of  said  auditor's  warrant  by  the  defendant 
out  of  the  public  funds  of  the  state  on  deposit  in  the 
Omaha  National  Bank.     The  theory  of  the  attorney  gen- 
eral is  that  the  warrant  was  void  and  therefore  the  state 
Ireasurer  had  no  right  or  authority  to  redeem  it.     On 
the  other  side,  it  is  insisted  that  the  instrument  was  a 
valid  and  binding  obligation  of  the  state,  which  the  law 
required  the  defendant  to  pay  upon  the  receipt  by  him 
of  sufficient  funds  for  that  purpose.     In  our  view  it  is 
wholly  immaterial  whether  the  warrant,  in  question  was 
valid  or  void.     If  invalid,  the  defendant  was  not  justified 
in  paying  it  out  of  the  money  of  the  state  under  the  cir- 
cumstances disclosed  by  this  record.     It  is  argued,  if  it 
was  not  a  valid  instrument,  it  never  has  been  paid.     That 
the  state  is  minus  ^201,884.05  by  the  transaction  is  an 
assured  fact.     Whether  the  state  niay  or  may  not  be  able 
to  recover  the  money  from  the  Omaha  National  Bank,  the 
Chemical  National  Bank,  or  any  other  corporation  or  per- 
son, is  not  material  to  the  present  inquiry.     Doubtless,  it 
is  the  duty  of  a  state  treasurer  to  pay,  when  he  has  avail 
able  funds,  a  legal  warrant  drawn  upon  the  treasury  by 
the  proper  officer,  to  the  person  entitled  thereto,  and  can- 
not be  convicted  of  embezzlement  for  having  done  so. 
Had  the  defendant  paid  the  warrant  in  question  to  the 
proper  person,  the  case  would  present  an  entirely  different 
aspect.     The  appropriation  upon  which  the  warrant  was 
drawn  was  not  made  in  favor  of  the  defendant  individu 
ally.     The  purpose  of  the  legislature  in  passing  the  act 
was  to  transfer  from  the  state  general  fund  the  sum  ap- 
propriated to  the  state  sinking  fund,  to  reimburse  the  lat- 
ter to  the  extent  it  had  been  depleted  by  the  collapse  of 
the  Capital  National  Bank,  and  not  to  pay  any  debt  it 
owed  the  defendant  or  to  make  a  present  to  him  of  the 
said  sum.     The  warrant  did  not  belong  to  him,  notwith- 
standing it  was  drawn  payable  to  himself  in  his  indi- 
vidual capacity,  but  he  received  it  officially,  in  trust  for 
the  state,  for  and  on  behalf  of  the  state  sinking  fund,  as  he 
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well  knew.  The  title  to  the  warrant  never  vested  in  him, 
and  he  could  not  transfer  to  another  by  indorsement  that 
which  he  never  possessed.  He  could  not  divest  the  title 
of  the  state  in  the  warrant  by  the  sale  tliereof  to  the 
Chemical  National  Bank,  since  he  possessed  no  power  to 
sell  or  negotiate  the  instrument.  Nor  was  the  bank  an 
"innocent  purchaser"  within  the  meaning  of  that  term  as 
applied  to  commercial  paper,  inasmuch  as  the  warrant 
disclosed  on  its  face  the  purpose  and  object  for  which  it 
was  drawn,  and  the  bank  was  bound  to  know  at  its  peril 
that  the  defendant  had  no  title  to  the  instrument.  More- 
over, warrants  issued  upon  the  state  treasury  by  the  au- 
ditor of  public  accounts  are  not  negotiable  instruments, 
in  the  sense  that  the  indorsee  thereof  may  become  a  bona 
fide  purchaser.  {School  Distinct  v.  Stough,  4  Neb.  357; 
Union  P.  R.  Co.  v.  Buffalo  Cmntij,  9  Neb.  452;  Burlington 
d  M.  R.  R.  Co.  V.  Clay  County,  13  Neb.  370;  State  v.  Sahin, 
39  Neb.  570;  State  v.  Cook,  43  Neb.  318.)  The  foregoing 
authorities  hold  that  school  district  orders  and  county 
warrants  are  not  negotiable  instruments,  and,  upon  prin- 
ciple, warrants  drawn  by  the  state  auditor  are  within 
the  same  category.  Therefore,  it  cannot  be  successfully 
asserted  that  the  state  was  required  to  pay  the  warrant 
to  the  indorsee,  as  the  latter  was  not  an  innocent  holder. 
The  defendant  had  actual  knowledge  of  the  facts  sur- 
rounding the  issuance  and  attempted  transfer  of  the  war- 
rant. He  knew  that  it  was  the  property  of  the  state,  and 
that  he  was  not  legally  or  morally  required  to  pay  the 
money  called  for  therein  to  any  person  other  than  him- 
self. When  the  money  was  in  the  treasury  to  meet  this 
warrant,  his  sole  duty  in  the  premises  was  to  take  the 
money  out  of  the  general  fund  and  turn  the  same  into 
the  sinking  fund, — credit  one  fund  with  the  amount,  and 
charge  the  other  fund  with  a  like  sum.  He  knowingly 
disregarded  his  dutj^  in  the  premises,  paid  the  money  to 
a  party  not  entitled  thereto,  and  defrauded  the  state  to 
the  extent  of  the  sum  so  paid.  This  constituted  an  em- 
bezzlement of  the  public  moneys.  {liork  v.  People,  1  N. 
Y.  Or.  Rep.  368.) 
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We  know  judicially  that  the  state,  on  April  1,  1891, 
issued  190  relief  bonds,  each  of  the  denomination  of 
|1,000,  payable  in  five  years;  that  the  money  belonging 
to  the  permanent  school  fund  of  the  state  was  invested 
in  those  bonds;  that  the  same  were  retained  by  the  state 
treasurer  for  safe-keeping,  and  that  six  of  them  were 
actually  redeemed,  paid,  and  canceled  by  the  defendant 
as  state  treasurer  on  October  31,  1896.  Suppose  these 
bonds  had  been  stolen  from  the  treasury,  and  subse- 
quently paid  by  defendant  to  the  holder  thereof,  or  de- 
fendant had  sold  the  bonds  after  their  maturity  to  the 
Omaha  National  Bank,  applied  the  proceeds  to  his  own 
use,  and  subsequently  redeemed  the  same  by  taking  the 
money  out  of  the  state  treasury  and  paying  the  face  of 
the  bonds  and  accrued  interest  to  said  bank;  could  there 
be  a  shadow  of  doubt  that  the  defendant  would  have 
been  guilty  of  the  embezzlement  of  the  money  of  the 
state,  notwithstanding  the  bonds  were  legal  and  binding 
instruments?  We  think  not.  There  is  no  difference  be- 
tween the  supposed  cases  and  the  one  at  bar,  providing 
the  warrant  in  question  was  paid  with  the  moneys  of  the 
state,  which  proposition  will  now  receive  attention. 

As  already  stated,  the  accused  was  convicted  of  em- 
bezzling a  certain  sum  of  public  money.  Section  124  of 
the  Criminal  Code,  under  the  provisions  whereof  this 
prosecution  was  instituted,  expurgating  all  words  that 
are  not  essential  to  the  present  inquiry,  provides  that  "If 
any  officer  ♦  ♦  •  shall  convert  to  his  own  use  *  ♦ 
any  portion  of  the  public  money,  or  any  other  funds, 
property,  bonds,  securities,  assets,  or  effects  of  any  kind, 
received,  controlled,  or  held  by  him  for  safe-keeping, 
transfer,  or  disbursement,  ♦  ♦  ♦  every  such  act 
shall  be  deemed  and  held  in  law  to  be  an  embezzlement 
of  so  much  of  the  said  moneys  or  other  property,  as  afore- 
said, as  shall  thus  be  converted,  used,"  etc.  At  the  bar, 
as  well  as  in  the  briefs  of  counsel,  the  proposition  was 
argued  with  marked  ability  whether  or  not  the  word 
"money,"  as  employed  in  said  section  is  a  generic  or 
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specific  term.  For  the  piiriSoses  of  this  case,  we  shall 
assume  that  the  construction  of  the  statute  contended 
for  by  the  defendant  is  the  proper  one,  namely,  that  the 
term  "money"  was  used  by  the  legislature  in  a  specific 
sense.  In  other  words,  it  means  legal-tender  coin,  and 
also  paper  issued  by  the  government,  or  by  banks  by 
lawful  authority,  and  intendt?d  to  pass  and  circulate  as 
money.  It  is  insisted  on  behalf  of  the  accused  that, 
under  the  foregoing  definition,  he  did  not  embezzle 
money — a(*tual  coin  or  currency — belonging  to  the  state. 
It  is  true  the  state  had  no  specific  coins  or  currency  in 
the  possession  of  the  Omaha  National  Bank,  as  it  had 
made  no  special  deposit  of  money  in  said  bank.  The 
state,  at  the  time  of  the  delivery  of  the  check  in  question 
to  the  bank,  had  on  dei)Osit  therein,  under  the  depository 
law,  money  in  excess  of  the  amount  found  by  the  jury  to 
have  been  embezzled,  which  constituted  the  bank  the 
debtor  of  the  state  to  that  amount.  (State  v.  Bartlcf/,  39 
Neb.  353;  In  rv  State  Tmt.su nr's  Settlement,  51  Neb.  116.) 
It  was  conceded  on  the  argunu»nt  by  counsel  for  the  ac- 
cused that  if  the  latter  had  drawn  from  the  depository 
bank  the  actual  cash  and  then  redeemed  the  warrant 
therewith,  proof  thereof  would  be  sufficient  to  sustain 
the  charge  of  embezzlement  of  money.  As  we  view  it 
the  legal  effect  of  the  transaction,  as  it  actually  occurred, 
is  not  materially  different.  The  defendant,  as  state 
treasurer,  drew  his  check  upon  the  Omaha  National 
Bank  for  $201,884.05,  payable  to  the  order  of  the  presi- 
dent thereof,  and  delivered  the  same  to  the  payee,  which, 
in  connection  with  the  acceptance  of  the  check  by  the 
bank,  the  entry  of  the  transaction  upon  the  books 
thereof,  and  the  surrender  of  the  warrant  to  the  defend- 
ant, constituted  a  segregation  or  separation  of  the 
amount  of  dollars  expressed  in  the  check  from  the  gen- 
eral mass  of  money  in  the  bank  as  the  portion  belonging 
to  the  state,  and  passed  the  title  to  the  latter.  In  con- 
templation of  the  parties,  and  in  the  eye  of  the  law,  the 
segregation  w\as  as  full  and  complete  as  though  ^Ir.  Mil- 
26 
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lard,  the  president  of  the  bank,  upon  the  delivery  of  the 
cheek  to  him  had  stepped  into  the  vault,  counted  out 
$201,884.05,  placed  it  ui)on  the  counter,  charged  the  state 
with  tliat  amount  on  the  bank  books,  credited  the  Chem- 
ical National  Bank  with  a  like  sum,  delivered  the  war- 
rant to  the  def(*ndant,  and  then  returned  the  money  to 
the  vault  from  whence  it  came;  or  as  if  the  check  had 
been  made  i)ayable  to  the  defendant's  own  order,  by  him- 
self present(?d  to  the  paying  teller  at  the  bank  for  pay- 
ment, who  selected  from  the  mass  of  money  in  the  bank 
the  sum  represented  by  the  check,  placed  the  same  in  a 
pile  on  the  counter,  and  then,  by  direction  of  the  defend- 
ant, applied  the  same  in  payment  of  the  warrant.  *  To 
constitute  embezzlement  it  was  not  necessary  that  the 
defendant  himself  should  have  acquired  the  physical  or 
manual  possession  of  the  money.  He,  by  his  check,  au- 
thorized and  directed  the  bank  to  pay  the  money  called 
for  therein  to  "J.  II.  Millard,  Pt."  The  bank  was 
thereby  empowered  to  select  and  transfer  the  money  to 
the  payee,  which  in  contemplation  of  law  it  did,  although 
there  was  no  actual  handling  of  a  dollar,  in  the  entire 
transaction.  In  the  language  of  Morse,  Banks  and 
Banking,  sec.  451:  "A  credit  given  for  the  amount  of  a 
check  by  the  bank  upon  which  it  is  drawn  is  equivalent 
to,  and  will  be  treated  as,  a  payment  of  the  check.  It  is 
the  same  as  if  the  money  had  been  paid  over  the  counter 
on  the  check,  and  then  immediately  paid  back  again  to 
the  acount  or  for  the  use  for  which  the  credit  is  given." 
(See  Oddic  r.  Xatimal  Cifjf  Bank  of  New  York,  45  X.  Y.  735.) 
State  V.  Baiimhaga'j  28  Minn.  226,  was  a  conviction  of 
the  crime  of  embezzling  public  moneys  intrusted  to  the 
defendant  as  county  treasurer.  The  only  proof  to  sus- 
tain the  charge  was  that  the  defendant  had  $5,000  of 
county  funds  in  his  hands;  that  he  caused  the  county 
auditor  to  give  him  credit  on  the  auditor's  books  for  the 
amount  of  a  county  order  which  had  been  redeemed 
by  the  defendant's  predecessor  in  office,  although  he  had 
never  returned  it  to  the  auditor  or  obtained  credit  there- 
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for.  There  was  no  evidence  of  an  actual  conversion  by 
the  defendant,  nor  that  there  was  a  shortage  in  his  ac- 
counts as  county  treasurer.  The  proofs  were  held  suf- 
ficient to  sustain  the  conviction. 

State  V.  Palmer,  40  Kan.  474,  was  a  prosecution  for  ob- 
taining-moneys  under  false  pretenses.  The  evidence  dis- 
closed that  one  Critwell  drew  his  check  on  a  certain  bank 
in  favor  of  the  defendant  for  $75;  that  the  latter  pre- 
sented the  check,  and  the  bank  paid  it  out  of  moneys  de- 
posited by  Critwell,  and  charged  the  same  to  his  account. 
This  was  held  to  be  the  obtaining  of  the  money  of  the 
prosecuting  witness,  although  he  had  no  specific  money 
on  deposit  in  the  bank.  It  is  true  the  defendant  then 
obtained  physical  possession  of  the  money.  But  sup- 
pose, instead  of  receiving  the  actual  cash,  he  had  depos- 
ited the  check  and  received  credit  for  the  amount  on  the 
books  of  the  bank;  proof  of  the  commission  of  the  offense 
of  obtaining  money  under  false  pretenses  would  have 
been  none  the  less  complete,  since  the  check  was  au- 
thority to  the  bank  to  segregate  the  amount  of  the  money 
called  for  from  the  funds  of  the  bank,  and,  when  made, 
such  portion  at  the  same  instant  became  the  specific 
property  of  the  prosecuting  witness.  Likewise,  the  very 
moment  the  money  represented  by  the  check  drawn  in 
payment  of  the  warrant  in  question  was  separated  from 
the  general  mass  of  money  in  the  Omaha  National  Bank, 
the  title  to  the  money  thus  segregated  passed'  from  the 
bank  to  the  state  for  an  instant  of  time. 

RoJm^ts  V.  People,  9  Colo.  458,  was  a  conviction  for  ob- 
taining the  moneys  of  Arapahoe  county  under  false  pre- 
tenses. The  proofs  showed  that  the  defendant  procured 
a  false  claim  against  the  county  to  be  audited,  and  a  war- 
rant drawn  on  the  treasury  for  the  same,  which  was  paid. 
There  was  no  evidence  to  show  that  the  defendant  pre- 
sented the  warrant  for  payment  or  received  the  money 
thereon.  The  court  held  this  omission  immaterial,  say- 
ing: "It  was  not  necessary  that  defendant  should  himself 
present  it  to  the  treasury  in  order  to  realize  the  money, 
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or  in  order  that  the  county  should  be  defrauded  of  its 
money  by  the  acts  of  the  defendant." 

In  People  v.  McKimmj,  10  Mich.  54,  the  doctrine  was 
announced  and  enforced  that  any  act  by  a  state  treasurer, 
by  which  the  money  of  the  state  should  be  abstracted 
from  the  treasury,  or  diverted  from  its  proper  use,  with 
intent  to  apply  it  to  his  benefit,  constitutes  the  crime  of 
embezzlement.  The  contention  was  that  the  defendant 
was  not  present  when  the  misappropriation  took  place. 
Christiancy,  J.,  as  the  mouthpiece  of  the  court,  used  this 
language:  "The  whole  force  of  this  objection,  therefore, 
rests  upon  the  assumption  that  the  treasurer  could  per- 
form no  act  by  which  the  money  could  be  thus  abstracted 
or  converted  to  his  own  use  or  benefit,  unless  at  the  time 
of  the  act  he  were  personally  present  where  the  money 
happened  to  be.  This  assumption  is  so  manifestly  un- 
founded in  law  or  fact,  as  to  require  no  comment."  (See 
in  this  connection  People  r.  Bringqrd,  39  Mich.  22.) 

Bork  t\  People,  16  Hun  [N.  Y.]  476,  was  a  conviction 
of  the  defendant  for  embezzlement  of  $1,000  of  the  money 
of  the  city  of  Buffalo,  in  his  hands  as  treasurer  of  said 
city.  Smith,  J.,  delivering  the  opinion  of  the  court,  ob- 
served: "The  funds  which  the  treasurer  is  alleged  to 
have  embezzled  in  the  present  case  may  have  been  a  mere 
credit  in  a  bank,  and  not  money  at  all,  and  yet  if  he 
treated  the  credit  as  cash  in  his  hands  belonging  to  the 
city,  proof  that  he  embezzled  it  would  support  an  indict- 
ment for  embezzling  money.  The  rule  requiring  cer- 
tainty in  an  indictment  is  not  to  be  so  applied  as  to  de- 
feat the  ends  of  public  justice." 

A  case  precisely  in  point  is  State  v.  Erug,  12  Wash.  288, 
which  was  a  prosecution  for  the  embezzlement  of  the 
moneys  of  the  city  of  Seattle  by  the  treasurer  thereof. 
The  evidence  disclosed  that  the  defendant,  as  such  of- 
ficer, drew  a  check  for  |10,000  in  favor  of  one  Fuhrman 
upon  a  bank  having  funds  of  the  city  on  deposit  in  excess 
of  said  amount.  The  payee  presented  the  check  and  re- 
(*eived  in  payment  thereof  New  York  exchange.     The 
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bank  cliar«»e(i  on  its  books  the  money  to  the  city,  and 
lessened  its  credit  in  said  sum.  The  jury  were  instructed 
that  the  transaction  constituted  a  payment  of  money, 
and  that  tliey  shouhl  construe  the  check  or  instrument 
nu^rely  as  the  instrumentality  by  which  the  money  of  the 
<-ity  was  transferre<l  from  the  possession  of  the  defend- 
ant. In  reviewing  the  instruction,  the  supreme  c(mrt  in 
the  opinion  say:  "Under  these  facts  the  appellant  claims 
there  was  only  an  exchange  of  credits  and  no  money  was 
paid.  The  instruction  of  the  court  is  based  upon  the 
theory  that,  in  contemplation  of  law  at  least,  this  was 
money.  It  would  be  a  travesty  upon  the  administration 
of  the  law,  if  treasurers  who  are  the  custodians  of  the 
funds  of  the  people  should  be  allowed  to  escape  the  pen- 
alty of  embezzlement  by  any  such  subterfuge  as  this 
theory  would  protect.  ♦  •  ♦  The  practical  result  of 
the  transaction  in  this  case  was  that,  when  this  check 
was  given  to  Fuhrman,  and  was  paid  to  Fuhrman  by  the 
New  York  exchange,  and  that  amount  charged  to  the 
account  of  the  city,  the  city  of  Seattle  had  its  account 
decreased  to  the  amount  of  the  check,  and  it  was  just  as 
much  a  disposition  of  that  $10,000  by  the  treasurer  as 
though  he  had  gone  to  the  bank  and  got  the  money  him- 
self, and  paid  it  to  Fuhrman,  or  had  loaned  him  that 
amount  of  money  out  of  specie  which  he  received,  before 
it  had  been  taken  to  the  bank."  Argument  is  unneces- 
sary to  show  that  the  principle  enunciated  in  that  de- 
cision, if  followed,  controls  the  case  at  bar. 

An  examination  of  the  authorities  relied  upon  by  coun- 
sel for  defendant  reveals  that  they  do  not  support  their 
contention.  Without  unduly  extending  this  opinion,  we 
can  do  no  more  than  to  make  a  brief  reference  to  the 
leading  cases  cited  by  them. 

In  Hamilton  v.  State,  60  Ind.  193,  it  was  held  that  proof 
of  the  larceny  of  national  bank  notes  did  not  sustain  the 
charge  of  the  larceny  of  a  certain  sum  "of  lawful  money 
of  the  United  States."  In  Tracy  v.  State,  40  Neb.  361,  this 
court  held  the  contrary  to  be  true. 
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In  Willianus  t\  State,  12  S.  &  M.  [Miss.]  58,  it  was  de- 
cided that  a  cluirj^e  for  betting  money  was  not  sustained 
by  proof  of  the  betting  of  United  States  treasury  war- 
rants. Of  tlie  same  imi)ort  are  Pryor  v.  Commonirralih, 
2  Dana  [Kyj  298;  Garner  v.  State,  5  Yerg.  [Tenn.]  158. 

In  Carr  r.  State,  16  So.  Rep.  [Ala.]  155,  a  banker  was 
indicted  for  the  embezzlement  of  a  certain  special  deposit 
of  money,  and  it  was  ruled  that  the  averment  was  not 
sustained  by  proof  of  the  embezzlement  of  a  bank  check. 

Thalhiim  v.  State,  20  So.  Rep.  [Fla.]  948,  was  a  prose- 
cution for  the  embezzlement  of  money.  It  was  held  that 
assets  generally  and  property  generally  were  not  in- 
cluded in  the  term  "money." 

In  Banks  r.  State,  28  Tex.  644,  it  was  decided  that  proof 
of  the  theft  of  a  mare  would  not  sustain  an  indictment 
for  larceny  of  a  **horse,"  since  the  statute  of  Texas  did 
not  employ  the  word  '^horse"  in  a  generic  sense.  Of  like 
purport  are  Tvrley  v.  State,  22  Tenn.  323;  Jordt  v.  State, 
31  Tex.  571. 

In  Vommonirealth  v,  Uaire,  132  Mass.  250,  the  indictment 
was  for  obtaining  a  certain  sum  of  money  by  false  pre- 
tenses, which  charge,  it  was  ruled,  was  not  sustained  by 
proof  of  obtaining  a  certificate  of  deposit  of  a  bank. 
Had  the  certificate  been  presented  to  the  bank  and  paid, 
the  case  might  have  some  bearing  upon  the  question  here. 

lAudsay  v.  State,  19  Ala.  560,  is  to  the  point  that  an  in- 
dictment for  selling  whiskey  is  not  supported  by  proof 
of  the  sale  of  any  other  kind  of  liquor. 

Lewis  r.  State,  28  Tex.  App.  140,  was  a  prosecution  for 
the  misappropriation  of  public  money.  It  was  held  that 
the  term  "money"  within  the  meaning  of  the  Criminal 
Code,  is  "legal-tender  metallic  coins,  or  legal-tender  cur- 
rency of  the  United  States."  In  the  preceding  discussion 
we  have  assumed  that  to  be  the  rule  in  this  state. 

Both  upon  reason  and  authority  we  are  constrained 
to  hold  that  the  charge  of  embezzlement  of  money  con- 
tained in  th^*"  third  count  of  the  information  herein  is 
sustained  by  the  evidence  adduced,  and  that  it  was  not 
(^rror  to  decline  to  direct  a  verdict  of  not  guilty. 
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It  is  insisted  that  there  was  error  in  the  admission  of 
evidence  of  certain  letters  between  the  president  of  the 
Omaha  National  Bank  and  the  president  of  the  Chemical 
National  Bank  of  New  York.     The  earliest  portion  of 
this  correspondence  was  a  letter  from  the  president  of 
the  Omaha  National  Bank  inclosing  the  auditor's  war- 
rant in  question,  offering  to  accept  therefor  its  proceeds 
on  the  basis  of  a  rate  of  interest  at  6  per  cent,  if  a  greater 
rate  would  not  be  allowed.     The  answer  to  this  letter 
was  dated  April  23,  1895.     It  advised  the  president  of 
the  Omaha  National  Bank  of  a  credit  of  said  bank  with 
the  Chemical  National  Bank  of  the  sum  of  |180,550.77, 
as  the  proceeds  of  t'  ^  sale  of  said  warrant,  pursuant  to 
the  offer  contained  in  the  letter  of  Mr.  Millard.     Mr. 
Balch,  the  assistant  cashier  of  the  Omaha  National  Bank, 
testified  that  he  saw  the  defendant  at  that  bank  about 
5  o'clock  in  the  evening  of  the  same  day,  or  of  the  one 
immediately  preceding  that,  on  which  he  saw  the  letter 
first  above  referred  to,  and  that  between  the  day  the 
warrant  was  sent  to  New  York  and  the  time  the  advice 
of  the  credit  was  received  witness  had  a  conversation 
with  defendant,  in  which  the  former  asked  the  latter 
what  disposition  should  be  made  of  the  proceeds  of  tho 
warrant  when  the  Omaha  National  Bank  got  returns  on 
it,  and  that  defendant  replied  to  open  an  account  and 
pass  it  to  his  own  individual  credit.     The  witness  fur- 
ther testified  that,  when  the  credit  was  given  for  the 
proceeds  of  the  warrant  by  the  Chemical  National  Bank, 
he  carried  out  the  instructions  of  defendant  and  placed 
the  said  proceeds  to  the  personal  credit  of  the  latter  on 
the  books  of  the  Omaha  National  Bank.     A  copy  of  hi;', 
personal   account   was   introduced   in    evi(l(Mice,    whicli 
showed  the  credit  was  given  as  above  indicated.     It  is 
unnecessary  to  go  further  into  details  to  show  that  there 
was  suflficient  evidence  to  justify  the  conclusion  that  in 
disposing  of  the  warrant  Mr.  Millard,  the  president  of 
the  Omaha  National  Bank,  and  the  bank  itself,  were  the 
agents  of  defendant.     The  evidence  above  and  liercMu- 
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after  detailed  are  portions  of  tlie  proofs  which  estab- 
lished a  common  purpose  between  the  defendant  and  his 
agency  in  Omaha,  which  was  the  sale  of  the  warrant  to 
the  Chemical  National  Bank.  Whatever  correspondence 
was  necessary  and  proper  for  the  consummation  of  this 
common  design  was  admissible  against  the  defendant, 
the  party  at  whose  instance  we  must  assume,  from  the 
evidence,  this  correspondence  was  carried  on.  {Brown  t\ 
Horr,  21  Neb.  113.)  This  principle  we  think  none  the 
less  applicable  because  the  transaction  entered  into  with 
a  common  purpose  was  not  the  ultimate  fact  sought  to 
be  established,  but  was  relied  upon  to  show  the  motive 
with  which  a  subsequent  act  growing  out  of  and  inti- 
mately connected  with  it,  was  done. 

It  is  strenuously  insisted  that  the  county  attorney  un- 
necessarily made  i)ublic,  in  the  presence  of  members  of 
the  regular  panel  of  jurors  in  open  court,  the  alleged  fact 
that  there  had  been  an  attempt  to  bribe  jurors  to  find  in 
favor  of  the  accused,  and  that  from  this  prejudice  must 
have  been  sustained  by  the  defendant.     From  the  affi- 
davits submitted  by  defendant  it  might  be  concluded  that 
the  county  attorney  did  make  the  statement  attributed 
to  him.     On  the  other  side,  there  were  affidavits  which 
corroborated  the  affidavit  of  Mr.  Baldrige,  the  county 
attorney,  to  the  effect  that  his  statement  in  open  court 
was  as  follows:  '*!  have  been  informed  by  a  juror  on  the 
regular  panel  that  he  has  been  approached  by  some  out- 
side party  with  a  view  to  influencing  his  verdict  in  a  case 
for  trial  in  this  court.     I  deem  it  my  duty  to  bring  this 
matter  to  the  attention  of  the  court  in  order  that  the 
court  may  make  whatever  order  it  deems  necessary  or 
proper  in  the  premises,  and  that  such  punishment  may 
be  meted  out  to  the  guilty  party  as  the  court  thinks  war- 
ranted."    As  to  whether  there  was  the  alleged  miscon- 
duct of  the  county  attorney,  or  whether  his  conduct  was 
as  proper  as  above  indicated,  was  a  question  of  fact, 
which,  upon  conflicting  evidence*,  was  settled  adversely 
lo  tlu^  accused.     Under  such  circumstances  the  ruling 
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of  the  trial  court  will  not  be  disturbed.  {lAmhau  r.  *S7a/r, 
46  Neb.  177;  Grossman  v.  State,  46  Neb.  21;  MvMahon  v. 
*S7(/^r,  46  Neb.  166;  Carleton  r.  State,  43  Neb.  373.) 

The  trial  court  upon  consideration  of  conlii(*tinor  evi- 
dence concluded  that  there  had  been  no  misconduct  on 
the  part  of  alleged  detectives  in  shadowing  or  in  at- 
tempting to  communicate  with  or  influence  jurors  while 
in  charge  of  a  bailifif  of  the  court,  and  the  principle  just 
invoked  must  likewise  preclude  a  consideration  of  the 
question  of  fact. 

In  respect  to  rulings  of  the  court  in  denying  the  demand 
of  the  defendant  that  one  of  the  detectives  should  be  com- 
pelled to  submit  to  an  oral  examination  in  open  court 
touching  the  matters  of  fact  just  considered,  and  the  de- 
nial of  the  demand  that  the  county  attorney  should  an- 
swer orally  with  reference  to  alleged  interviews  concern- 
ing the  conduct  of  the  trial  and  other  like  matters,  in 
some  of  which  it  was  claimed  the  presiding  judge  had 
taken  part,  it  is  not  deemed  necessary  to  indulge  in  an 
extended  discussion,  for  rulings  of  a  like  nature  have 
been  sustained  by  this  court  in  Kountze  v.  Scott,  52  Neb. 
460,  and  in  Uanier  v.  McKinley-lMnning  Loan  &  Trust  Co,, 
52  Neb.  705. 

In  the  progress  of  the  examination  of  Mr.  Millard,  the 
president  of  the  Omaha  National  Bank,  he  was  interro- 
gated with  reference  to  the  check  drawn  by  Bartley  on 
said  bank  for  the  amount  which  by  the  information  he 
was  charged  with  embezzling.  In  this  connection  the 
testimony  and  conduct  complained  of,  omitting  objec- 
tions and  the  rulings  thereon,  were  as  follows: 

"Q.  You  may  state,  Mr.  Millard,  how  long  that  check 
was  in  your  possession  at  that  time? 

"A.  I  don't  think  it  was  ever  in  my  possession, — per- 
sonal possession. 

"Q.  How  long  was  it  in  the  bank? 

"A.  I  think  it  was  there  two  days. 

"Q.  Do  you  know  what  became  of  it  afterwards? 

"A.  It  was  returned  to  Mr.  Bartley. 
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"Q.  And  that  was  how  long  ago? 

"A.  I  would  think  about  two  months,  or  possibly  three 
months  ago — perhaps  two  and  a  half  months  ago. 

*'Q.  Did  Mr.  Bartley  come  for  it  at  that  time  to  the 
bank? 

"A.  No,  sir. 

"Q.  Have  you  seen  the  check  since? 

"A.  No,  sir. 

"Mr.  Bahlri{>e:  I  want  to  make  in  open  court  a  formal 
demand  upon  tlie  defendant  and  his  attorneys  to  pro- 
duce  

*'ilr.  Wliedon:  I  object  to  any  proceedings  of  this  kind 
in  the  pies(  nee  of  the  jury.  There  is  no  hiw  for  it  and  it 
is  unprofef^sional. 

"Mr.  Baldrige:  The  state  in  this  case 

"Mr.  Whedon:  I  object  to  any  demand  being  made 
in  the  presence  of  this  jury  during  the  trial. 

"By  the  coui*t:  The  jury  may  retire  to  my  room  in 
charge  of  the  bailiff.     [Jury  retired.]" 

It  is  unnecessary  to  describe  what  transpired  during 
the  absence  of  tlie  jury  from  the  court  room,  and  we 
shall,  therefore,  transcribe  from  the  bill  of  exceptions 
the  description  of  the  proceedings,  in  the  presence  of  the 
jury  as  we  assume,  when  Mr.  Millard,  again  having  been 
called  to  the  witness  stand,was  testifying  with  reference 
to  this  check.    This  part  of  the  record  is  as  follows: 

''My,  Baldiiire:  I  wjnit  to  say  that  the  state  propoi'os 
to  offer  in  evidence  a  notice  given  by  the  state  of  Ne- 
braska to  the  defense  to  produce  the  check  about  which 
the  witness  is  interrogated. 

"Mr.  Whedon:  I  move  to  strike  out  of  the  testimony 
and  ont  of  the  nH^ord  the  statement  of  counsel,  following 
the  ruling  of  tlie  (M)urt  on  the  objection  made  by  counsel, 
and  except  to  the  statement  that  has  been  made  as  im- 
proi)er  and  irrelevant. 

"By  the  court:  The  objection  overruled  and  the  motion 
to  strike  out  overruled. 

"Mr.  Mahoney:  The  defendant  excepts. 
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"By  the  court:  Before  the  witness  answei-s  I  want  to 
ask  counsel  for  the  state  if  they  have  the  check  in  their 
possession. 

"3Ir.  Bal(lri{»e:  No,  sir;  we  have  not 

"Mr.  Whedon:  The  defendant  objects  to  this  testimony 
and  questions  of  the  court  and  to  the  giving  of  testimony 
by  Mr.  BaJdrige,  on  the  ground  that  the  counsel  for  the 
state's  names  are  not  upon  or  indorsed  on  the  informa- 
tion as  witnesses,  and  they  are  not  competent  to  testify 
in  the  case,  and  move  the  court  to  strike  out  the  testi- 
mony, for  the  reason  counsel  is  not  sworn  to  give  the  tes- 
timony. 

"By  the  court:  Objection  overruled.  It  is  not  a  mat- 
ter of  evidence.  It  is  a  question  for  the  court's  benefit. 
The  jury  will  not  consider  any  statement  between  coim- 
sel  and  the  court  in  any  manner  in  forming  their  verdict. 

"Mr.  Mahoney:  The  defendant  excepts." 

In  a  later  stage  of  the  trial  the  notice  to  produce  the 
aforesaid  check  was  offered  in  evidence  in  the  presence 
of  the  jury,  and  an  objection  thereto  was  sustained, 
whrr(»iipon  Mr.  Baldrige  said:  "Tlie  offer  was  made 
j^cuc  rally  i  i]d  more  particularly  for  the  purpose  of  advis- 
ing the  court  of  the  fact  that  due  notice  had  been  served 
upon  the  defense  requesting  them  to  deliver  over  to  the 
state  for  their  use  in  the  trial  the  checks  and  papers  set 
out  in  the  paper  marked  ^Exhibit  12.' 

**Mr.  :Mahoney:  Defendant  objects  to  putting  into  the 
record  any  offer  of  an  offer  and  objects  to  incorporating 
into  the  record  the  statement  of  counsel  of  the  purpose 
of  the  offer,  the  offer  being  of  a  written  instrument  and 
defendant  moves  to  strike  out  what  the  county  attorney 
has  placed  in  the  record. 

"The  (»ourt:  The  objection  to  the  offer  is  sustained. 
The  document  may  be  retained  as  a  paper  of  the  files  and 
may  be  filed  in  the  case,  but  not  received  as  a  matter  of 
evidence.  The  motion  to  strike  out  is  overruled.  De- 
fendant excepts." 

This  portion  of  the  record  has  been  copied  for  the  rea- 
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son  that,  perhaps,  an  attempt  to  describe  it  in  a  narra- 
tive form  might  worlc  an  injustice,  for  we  confess  our 
inability  to  imagine  in  what  respect  the  accused  could 
have  been  prejudiced  by  what  was  said  or  done.  It  is 
disclosed  by  the  bill  of  exceptions  that  secondary  evi- 
dence descriptive  of  the  check  in  question  was  olBfered, 
and  it  seems  to  us  that  in  the  preliminary  steps  leading 
thereto  there  was  no  misconduct  on  the  part  of  counsel 
for  the  state  or  of  the  presiding  judge.  Whatever  unfa- 
vorable inferejice  to  the  accused  could  have  been  drawn 
by  the  jury  from  the  transaction  before  them  was  cor- 
rected by  the  admonition  that  the  jury  were  not  to  con- 
sider any  statements  between  counsel  and  the  court  in 
any  manner  in  forming  their  verdict.  {Th^jlheim  v.  State, 
20  So.  Rep.  [Fla.]  945;  Hoover  v.  State,  48  Neb.  184.) 

There  were  monthly  statements  made  by  the  treasurer 
during  defendant's  term  to  the  auditor  of  public  accounts 
offered  in  evidence,  with  respect  to  one  of  these,  defend- 
ant's deputy  was  asked  what,  if  ^ny,  means  Bartley  would 
Imve  for  knowing  the  correctness  of  the  report  as  to  its 
details.     To  this  question  Mr.   Baldrige  objected   and 
remarked:  '^Mr.  Bartley  might  know  everything  that  was 
in  that  report;  he  is  the  treasurer  and  is  presumed  to 
know  it.     If  he  does  not  he  himself  should  say  so."     To 
this  last  remark  Mr.  Mahoney  objected  and  excepted  as 
improper,  whereupon  the  court  said:  "It  is  improper  and 
that  language  should  not  be  indulged  in  in  any  manner 
or  form  as  to  what  the  defendant  ought  to  say."     It  may 
be  conceded  that  the  remark  was  improper  and  yet  this 
was  just  how  it  was  characterized  by  the  court  in  its  re- 
mark to  the  jury,  and  we  cannot  assume  that  this  sugges- 
tion was  ignored.     It  would  unnecessarily  prolong  this 
opinion  to  attempt  to  describe  the  several   instances 
wherein  it  is  insisted  that  the  court  improperly  pro- 
pounded questions  to  witnesses  under  examination.     It 
must  suflBce  to  say  that  each  of  these  alleged  infractions 
of  propriety  has  been  carefully  considered,  and  that  we 
have  found  nothing  which  justifies  an  inference  that 
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from  the  course  criticised  in  this  respect  any  prejudice 
could  have  resulted  to  the  accused. 

It  is  urged  that  there  was  error  in  tlie  admission  in 
evidence  of  the  official  bond  of  defendant,  for  the  reason 
the  instrument  in  question,  to  render  it  valid,  should 
have  been  approved  on  or  before  January  3,  1895, 
whereas  in  fact  there  was  no  approval  till  six  days  be- 
yond said  statutory  limit.  In  support  of  this  contention 
there  is  cited  the  case  of  State  r.  Ijimtng,  4(5  Neb.  514. 
In  the  case  cited  the  contention  was  between  parties 
each  of  whom  claimed  that  he  was  county  judge  of  Lan- 
caster county.  Lansing,  the  incumbent,  was  in  posses- 
sion, and  it  was  asserted  in  the  information,  wrongfully 
so,  for  the  reason  that  the  mandatory  requirement  of  the 
statute  with  reference  to  the  approval  of  his  bond  had 
not  been  complied  with.  The  statutory  provision  relied 
upon  to  sustain  this  contention  was  section  15,  chapter 
10,  Compiled  Statutes,  which  is  in  this  language:  "If 
any  person  elected  or  appointed  to  any  office  shall  neg- 
lect to  have  his  official  bond  executed  and  approved  as 
provided  by  law,  and  filed  for  record  within  the  time  lim- 
ited by  this  act,  his  office  shall  thereupon  ipso  facto  be- 
come vacant,  and  such  vacancy  shall  thereupon  imme- 
diately be  filled  by  election  or  appointment  as  the  law- 
may  direct  in  other  cases  of  vacancy  in  the  same  office." 

At  the  general  election  following  that  at  w*hich  Lan- 
sing had  been  elected  to  the  office  of  county  judge  for 
which  he  had  failed  to  qualify,  it  was  assumed  that  the 
office  was  vacant  and  the  relator  was  accordingly  nom- 
inated to  fill  this  vacancy  and  received  the  highest  num- 
ber of  votes  cast  for  that  office.  The  action  in  which 
the  opinion  of  this  court  in  State  v.  Ijinsing,  snpra,  was 
filed  was  therefore  one  in  which  the  title  to  the  office  was 
the  subject-matter  in  dispute.  Whether  there  w^as  a  va- 
cancy by  reason  of  Lansing's  failure  to  qualify  was  the 
pivotal  question,  and  it  was  held  that  this  failure  was  a 
fatal  defect  in  his  title.  In  the  case  at  bar  no  one  ever 
questioned  the  right  of  the  defendant  to  hold  the  office 


350  NEBRASKA  REPORTS.  [Vol.53 


Hartley  v.  Ptute. 


of  state  treasurer  for  the  term  for  which  he  was  elected. 
That  term,  with  all  its  honors  and  emoluments  he  has 
enjoyed,  and  after  its  expiration  there  is  for  the  first  time 
raised  a  question  whether  his  incumbency  was  rightful, 
which  question  is  raised  by  himself  when  charged  with 
malfeasance  in  thft  performance  of  its  duties.  That  the 
opinion  of  this  court  in  t<taiv  v.  JjOUHimj,  supra,  has  no 
tendency  to  support  tliis  contention  of  the  defendant 
requires  no  elaboration  to  render  perfectly  clear. 
Whether  defiaidant  was  an  offl(*er  dr  jure  or  de  facto,  he 
was  required  to  perform  the  duties  which  the  law  im- 
posed upon  him  with  integrity  and  loyalty  to  the  state, 
and  his  failure  in  this  respect  should  subject  him  to  pun- 
ishment regardless  of  his  technical  right  to  be  inducted 
into  office.  {i<Uitc  v.  Goss,  69  Me.  22;  State  v.  Mims,  26 
Minn.  183;  People  v.  Vohlcr,  108  Cal.  538;  Imitate  v.  Fwdletf, 
101  Mo.  217.) 

It  was  urged  that  there  were  material  variances  be- 
tween the  auditor's  warrant  which,  it  was  charged,  had 
been  embezzled,  and  that  which  was  offered  in  evidence. 
These  alleged  variances  were  that  the  warrant  offered 
in  evidence  had  certain  figures  in  the  upper  left  hand  cor- 
ner, and  on  its  face  the  words:  "Paid  Jan.  2, 1897.  State 
of  Nebraska.  Treasurer's  office,"  and  on  the  back  the 
words:  "Presented  and  not  paid  for  want  of  funds  and 
registered  for  payment  Apr.  10,  1895.  Number  27932. 
J,  S.  Bartley,  State  Treasurer,  Lincoln,  Nebraska."  As 
to  the  counts  whereby  was  charged  the  embezzlement 
of  the  warrant  a  nolle  was  entered,  so  that  these  alleged 
variances  became  immaterial.  The  figures  consisted  of 
two  amounts  which  added  together  made  up  the  amount 
with  the  embezzlement  of  which  Mr.  Bartley  was 
charged.  The  other  alleged  variances  were  placed  upon 
the  warrant  by  defendant,  in  one  instance  at  least,  and 
if  not  by  himself  the  other  was  stamped  upon  the  face 
of  the  warrant  by  one  of  the  employ(5s  in  his  office.  In 
neither  case  was  there  what  would  amount  to  a  spolia- 
tion and  the  warrant  therefore  was  competent  evidence 
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of  the  facts  in  proof  of  which  it  could  be  considered  by 
the  jury,  and  these  have  already  been  sufficiently  noted. 

On  several  of  the.  exhibits  offered  in  evidence  there 
were  stamped  the  words:  "Otto  Helbig,  accountant. 
Examined.  501  Tacoma  Bldg.,  Chicago."  These  were 
explained  by  Mr.  Helbig  to  have  been  placed  upon  the 
several  exhibits  to  show  that  in  making  up  his  statement 
of  the  condition  of  the  office  of  state  treasurer  he  had 
used  the  information  conveyed  by  such  exhibits.  The 
exhibits  themselves  contained  statements  made  by  de- 
fendant as  treasurer  and  only  these  were  submitted  to 
the  jury.  The  words  stamped  by  Mr.  Helbig  were  not 
given  in  evidence,  consequently  they  could  not  have 
operated  to  the  prejudice  of  the  accused. 

For  the  defense,  Mr.  Bartlett,  the  deputy  treasurer, 
testified  on  his  direct  examination  that  the  keeping  of 
the  books  in  the  treasurer's  office  was  under  his  super- 
vision and  that  the  manner  in  which  the  sinking  fund  ac- 
count was  carried  was  in  pursuance  of  the  direction  of 
defendant.  On  cross-examination  Mr.  Bartlett  testified 
as  follows: 

Q.  The  check  referred  to  was  the  check  in  payment 
of  the  warrant,  was  it  not? 

A.  Yes,  sir. 

Q.  But  my  question  is  as  to  the  proceeds  of  the  war- 
rant when  it  was  sold. 

A.  I  never  knew  it  was  sold.     ♦     ♦     ♦ 

Q.  When  did  you  first  know  that  the  warrant  was 
sold? 

A.  Not  until  I  wrote  the  stub  for  the  payment  of  the 
warrant. 

It  is  complained  that  the  question  and  answer  last 
quoted  were  not  in  the  line  of  cross-examination.  We 
think  otherwise.  The  item  referred  to  was  one  which 
under  certain  conditions,  according  to  the  evidence  of 
Mr.  Bartlett,  would  have  been  entered  in  the  sinking 
fund  account  It  did  not  there  appear,  and  it  was  proper 
to  ask  Mr.  Bartlett  why  the  account  showed  no  pro- 
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ceeds  of  the  sale  of  the  warrant  and  in  this  connection 
when  he  first  learned  of  the  fact  of  the  sale.  His  an- 
swer was  that  he  learned  of  this  sale  on  or  about  the 
date  of  the  check,  which  was  January  2,  1897,  and  this 
certainly  was  a  circumstance  proper  to  be  considered  by 
the  jury  in  connection  with  his  direct  examination  which 
showed  that  his  entries  were  in  accordance  with  the  di- 
rections of  defendant. 

It  is  insisted  there  was  error  in  permitting  E.  E.  Balch, 
assistant  cashier  of  the  Omaha  National  Bank,  on  cross- 
examination,  to  answer  that  prior  to  the  date  of  the 
check  designated  as  ^'Exhibit  49"  all  the  money  realized 
from  the  sale  of  the  warrant  in  New  York  had  been 
drawn  out  of  the  Omaha  National  Bank  by  defendant. 
This  check  bore  the  date  of  June  4,  1896.  Of  the  same 
date  was  a  deposit  slip  showing  a  deposit  by  defendant 
of  his  individual  check  to  the  credit  of  himself  as  treas- 
urer in  the  sum  of  $50,000.  As  this  check  corresponded 
witli  that  designated  as  "Exhibit  49"  it  was  not  an  abuse 
of  discretion  for  the  court  to  permit  the  cross-examina- 
tion of  the  witness  to  anticipate  a  possible  argument 
founded  on  the  above  noted  coincidences  by  his  testimony 
that  the  proceeds  of  the  sale  of  the  warrant,  previous  to 
June  4,  1896,  had  been  withdrawn  from  the  bank  by  de- 
fendant. In  this  connection  it  is  proper  to  remark 
there  was  no  abuse  of  discretion  in  admitting  in  evidence, 
for  tlie  purposes  first  indicated,  the  portion  of  the  general 
fund  account  of  Mr.  Bartley  with  the  Omaha  National 
Bank  of  date  about  June  4,  1896,  and  certain  exhibits 
connected  with  the  same  subject-matter.  {People  v.  Mc- 
Kbnwy,  10  Mich.  54.) 

Exhibit  35  was  a  statement  showing  the  receipts  and 
disbursements  of  the  state  treasury  in  June,  1896,  filed 
in  the  department  of  the  auditor  of  public  accounts  of  the 
state  of  Nebraska.  This  statement  was  signed  "J.  S. 
Bartley,  State  Treasurer."  It  was  urged  that  there  was 
error  in  refusing  to  permit  the  deputy  treasurer  to  testify 
whether  or  not  this  statement  was  prepared  by  the  sub- 
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ordinate  force  in  the  treasurer's  office.  It  is  not  claimed 
that  any  of  these  items  in  fact  was  incorrect,  and  there- 
fore there  was  no  admission  by  which  the  defendant 
would  not  be  bound  as  well  when  written  by  a  clerk  as 
when  written  by  himself.  If  there  had  been  any  claim 
of  mistake  or  oversight  this  might  be  different.  But 
even  then,  when  it  had  been  shown  that  the  statement 
had  been  signed  by  defendant,  it  devolved  on  him  to  rebut 
the  presumption  that  the  statement  was  correct. 

We  cannot  understand  what  proper  purpose  could  have 
been  subserved  if  the  defendant  had  been  permitted  to 
prove  the  usual  media  by  which  remittances  were  made 
to  the  state  treasurer  by  county  treasurers.  It  seems 
to  be  intimated  in  argument,  as  we  understand  it,  that 
if  it  had  been  permitted  to  be  shown  that  these  were 
usually  in  drafts,  checks,  etc.,  that  this  fact  might  have 
justified  the  deposit  in  banks  other  than  depositories. 
The  statute  on  this  subject  prescribes  where  deposits 
must  be  made  and  must  govern,  and  no  excuse  can  dis- 
pense with  its  provisions. 

Mr.  Helbig,  an  expert  accountant,  on  rebuttal,  was  per- 
mitted to  testify  that  he  had  made  an  examination  of  the 
books  of  the  treasurer's  ofiice,  and  that  from  the  exam- 
ination he  had  ascertained  the  amount  of  the  general 
fund  on  hand  at  different  times,  as  well  as  the  several 
amounts  of  expenditures  and  disbursements  therefrom, 
together  with  other  items  as  to  various  other  accounts 
disclosed  by  said  books.  He  further  testified  that  all 
the  said  books,  together  with  the  memoranda  he  had 
consulted  in  connection  with  them,  were  present  in  the 
court  room  at  the  time  his  testimony  was  given.  There- 
upon the  court  permitted  the  witness  to  testify  with  ref- 
erence to  the  conditions  above  indicated,  and  this,  it  is 
insisted,  was  prejudicial  error.  In  his  discussion  of  ex- 
ceptions to  the  rule  requiring  the  production  of  the  best 
evidence,  Prof.  Greenleaf  said:  "A  further  relaxation 
of  the  rule  has  been  admitted,  where  the  evidence  is  the 
result  of  voluminous  facts  or  of  the  inspection  of  many 
27 
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books  and  papcMa,  the  examination  of  which  could  not 
conveniently  take  place  in  court."  (1  Greenleaf,  Evi- 
dence sec.  93.)  This  exception  has  been  recognized  in 
Masonic  Mutmd  Benefit  l^ociettj  i\  Laddand,  97  Mo.  137,  and 
in  t^tate  r.  Findley,  101  Mo.  217,  and  by  the  supreme  court 
of  Oregon  in  State  v.  Reinhai%  38  Pac.  Rep.  822.  In 
nollingsworth  v.  State,  111  Ind.  2S9,  it  was  held  that  in  a 
prosecution  for  embezzlement,  or  other  crime,  where  the 
books,  records,  papers,  and  entries  are  voluminous  and 
of  such  a  character  as  to  render  it  difficult  for  the  jury 
to  arrive  at  a  correct  conclusion  as  to  amounts,  expert 
accountants  may  be  allowed  to  examine  such  books,  etc.. 
and  testify  to  the  result.  No  adjudicated  case  in  opposi- 
tion to  this  exception  to  the  general  rule  requiring  the 
production  of  the  best  evidence  has  been  cited,  and  w«^ 
are  satisfied  that  where,  as  in  this  instance,  the  sources 
from  which  the  expert  accountant  derived  his  knowledge 
were  present  in  the  court  room  subject  to  inspection  he 
was  proi)erly  permitted  to  testify  as  he  did  with  refer- 
ence to  what  was  shown  by  such  books  and  documents. 
In  the  act  entitled  "An  act  to  provide  for  the  deposit- 
ing of  state  and  county  funds  in  banks"  (Session  Laws 
1891,  p.  347)  it  was  provided  that  the  depository  bond 
should  be,  in  substance,  of  the  form  set  out  in  said  act. 
This  form  closed  with  the  words:  "Sealed  with  our  seals 

and  dated  the day  of ,  A.  D. ."     There  was 

no  seal  opposite  the  signatures  to  the  depository  bond 
which  was  given  by  the  Omaha  National  Bank,  from 
which  consideration  it  is  urged  that  the  bond  was  in- 
valid, and  therefore  the  bank  was  not  legally  a  deposi- 
tory. •  In  this  case  this  failure  to  attach  seals  is  unavail- 
able to  defendant,  for  whether  the  seals  are  essential 
and  whether  from  the  want  of  them  the  bank  was  not 
entitled  to  receive  state  dc^posits  are  immaterial  matters. 
If  defendant  entertained  doubts  as  to  whether  the  bank 
was  in  fact  a  depository  he  might  have  been  justified  in 
satisfying  himself  upon  that  point  before  making  de- 
posits, but  he  cannot  now  be  heard  to  stultify  himself 
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by  asserting  when  the  matter  becomes  a  collateral  issm* 
that  he  deposited  the  money  of  the  state  during  his  term 
of  office  in  a  bank  wherein  by  law  he  was  forbidden  to 
make  such  deposits. 

We  pass  to  the  consideration  of  the  instructions  giveu 
and  refused.  It  is  insisted  the  trial  court  erred  in  its 
third  paragraph  of  the  charge  in  saying  to  the  jury  that 
the  information  charged  the  defendant  with  the  emtez 
zlement  of  certain  public  money  in  the  county  of  Doug 
las.  This  contention  is  predicated  upon  the  fact  that 
the  counts  relating  to  the  misappropriation  of  the  money 
contain  no  specific  statement  that  the  crime  was  com- 
mitted in  Douglas  county.  The  place  of  the  offense,  as 
shown  elsewhere  in  this  opinion,  w^as  sufficiently  averreil 
by  proper  and  suitable  reference  to  the  first  count  of  th<* 
information  and  the  venue,  in  each  of  which  tlie  county 
of  Douglas  is  set  forth,  and  that  such  reference  was  per- 
missible even  though  a  nolle  to  the  first  count  of  the  in- 
formation had  been  entered.  This  is  a  sufficient  answer 
to  the  foregoing  criticism  niade  upon  the  instructions. 

Objection  is  made  to  the  eighth  instruction,  which 
reads:  "The  state  having  entered  a  nolle  of  the  first  and 
second  counts  of  the  information  you  will  not  consider 
the  testimony  relative  to  the  warrant,  known  as  'Exhibit 
4,'  or  any  transaction  concerning  the  same,  except  only 
and  for  the  purpose  of  showing  the  criminal  intent  of 
the  defendant  of  and  concerning  the  charge  of  the  em- 
bezzlement of  the  $201,884.05."  No  error  prejudicial  to 
the  accused  is  perceptible  in  the  foregoing  language  of 
the  court.  It  contained  no  assumption  that  the  defend- 
ant acted  with  a  criminal  intent,  but  advised  the  jury, 
and  properly  so,  that  they  might  consider  the  evidence 
of  and  concerning  the  warrant  for  the  purpose  of  ascer- 
taining whether  the  defendant  was  actuated  by  a  guilty 
intent  or  motive  in  appropriating  the  money  alleged  to 
have  been  embezzled.  The  evidence  tended  to  show 
that  the  negotiation  of  the  warrant  and  the  subsequent 
payment  thereof  were  parts  of  the  same  common  design 
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and  purpose,  parts  of  the  same  transaction,  although  not 
transpiring  at  the  same  time,  and  when  construed  to- 
gether make  manifest  the  purpose  of  the  defendant  to 
misappropriate  to  his  own  use  the  money  of  the  state. 
(People  V,  Cobler,  108  Cal.  538.) 

The  eleventh  instruction  reads  thus:  "If  you  And  from 
the  evidence  that  the  Omaha  National  Bank  executed  a 
bond  to  the  state  of  Nebraska,  asking  to  be. designated 
as  a  state  depository  of  public  money  of  the  state,  and 
that  such  bond  was  approved  by  the  governor,  secretary 
of  state,  and  attorney  general,  then  you  should  And  the 
Omaha  National  Bank  was  a  state  depository  of  the  cur- 
rent funds  of  the  state."  It  is  argued  that  this  instruc- 
tion is  faulty  because  the  jury  were  not  advised  as  to  the 
form  of  the  bond  necessary  to  be  given  by  the  Omaha 
National  Bank  to  constitute  it  a  state  depository.  If 
the  defendant  desired  the  jury  instructed  on  that  point 
he  should  have  tendered  one  to  the  trial  judge.  Mere 
non-direction  of  the  court  is  no  ground  for  reversal. 
(/////  V.  State,  42  Neb.  503;  Housh  v.  State,  43  Neb.  163; 
Pjarrou  i\  State,  47  Neb.  294.) 

By  the  twelfth  instruction  the  jury  were  told  that: 
'*The  term  'conversion  of  money'  means  an  unauthorized 
nssumption  and  exercise  of  the  right  of  ownership  over 
the  moneys  belonging  to  another,  and  the  alteration  of 
its  condition  to  the  exclusion  of  the  owner's  right;  and 
such  conversion  must  be  with  the  intention  to  use  or 
dispose  of  the  said  moneys  for  the  benefit  of  the  person 
converting  it,  or  to  the  benefit  of  some  other  person  or 
corporation  than  the  owner  thereof;  and  it  would  be 
a  conversion  in  law  even  though  the  party  intended 
at  the  time  of  the  appropriation  at  some  future  time  to 
repay  the  money  so  appropriated."  The  only  criticism 
upon  the -language  is  the  use  of  the  words  "appropria- 
tion" and  "appropriated."  The  prefix  "mis"  should  have 
preceded  each  of  those  words  in  order  to  have  made  the 
expression  technically  accurate.  We  are,  however,  s^at- 
isfied  that  the  omission  thereof  was  not  prejudicial  tu 
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the  accused,  since  the  instruction  as  a  whole  when  read 
in  connection  with  the  remainder  of  the  charge  made 
plain  to  the  jury  that  there  could  be  no  conviction  unless 
there  was  a  misappropriation  of  the  public  money, — ^in 
other  words,  that  the  appropriation  must  have  been 
wrongful.  It  is  a  rule  of  universal  application  that  in- 
structions itiust  be  considered  together,  and  if  then  they 
correctly  announce  the  rule,  they  will  be  upheld.  {Davis 
V.  State,  51  Neb.  301;  Ford  v.  State,  46  Neb.  390;  Carleton 
V.  State,  43  Neb.  373.) 

The  thirteenth  instruction  requires  no  discussion,,  since 
it  raises  the  question  whether  to  prove  the  offense 
charged  it  was  necessary  that  specie  should  have  been 
received  on  the  check  given  in  payment  of  the  auditor's 
warrant.  The  instruction  is  in  harmony  with  the  views 
expressed  in  another  part  of  this  opinion  upon  the  mo- 
tion to  direct  a  verdict  and  the  sufficiency  of  the  evi- 
dence to  sustain  the  conviction.  Further  elaboration  of 
the  point  would  be  superfluous. 

It  is  urged  that  the  court  erred  in  assuming  in  the 
tenth,  eleventh,  and  fifteenth  paragraphs  of  the  charge 
the  validity  of  the  depository  law.  An  elaborate  argu- 
ment is  made  in  the  briefs  against  the  validity  of  that 
piece  of  legislation  on  grounds  other  than  those  hereto- 
fore considered  by  this  court.  We  must  be  ercused  from 
entering  upon  a  discussion  of  the  subject  at  this  time, 
as  the  defendant  is  in  noyposition  now^  to  assert  that  the 
public  moneys  of  the  state  were  not  rightfully  on  deposit 
in  the  Omaha  National  Bank.  He  recognized  the 
validity  of  the  statute  by  placing  the  moneys  of  the  state 
in  said  bank,  and  it  would  indeed  be  a  reproach  upon  the 
law  to  permit  him  to  assail  the  depository  law  in  a  prose- 
cution for  the  embezzlement  of  the  public  funds  so  de- 
posited by  him.  It  was  the  money  of  the  state  that  went 
into  the  bank,  and  it  was  likewise  the  money  of  the  state 
that  paid  the  checlf,  whether  the  bank  was  a  lawful  state 
depository  or  not. 

Complaint  is  made  of  the  fourteenth  instruction.     It, 
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in  effect,  told  the  jury  that  if  the  defendant  disposed  of 
the  warrant  in  question,  or  caused  it  to  be  done,  or  se- 
cured credit  for  the  same,  in  his  individual  capacity  and 
for  his  own  use,  or  for  the  use  of  any  other  person  except 
the  state,  and  if,  as  state  treasurer,  he  paid  the  warrant 
with  state  funds,  that  would  constitute  embezzlement  of 
the  money  with  which  the  warrant  was  paid.  The  argu- 
ment is  that  the  warrant  was  valid,  and  it  was  the  duty 
of  the  defendant  to  pay  it  in  the  order  of  registration. 
The  position  is  unsound  as  we  have  already  demon- 
strated, at  least  to  our  own  satisfaction.  It  is  further 
said  this  instruction  authorized  the  Jury  to  find  the  de- 
fendant guilty  of  embezzling  the  warrant,  although  the 
counts  charging  the  misappropriation  of  that  instrument 
had  been  noUal.  There  is  no  merit  in  this  contention. 
If  certain  facts  were  established,  it  permitted  a  convic- 
tion for  the  conversion  of  the  money  alone. 

The  fifteenth  instruction  is  in  this  language:  "If  you 
find  from  the  evidence  that  the  Omaha  National  Bank 
was  a  state  depository,  and  if  you  further  find  the  de- 
fendant drew  a  check  upon  said  bank  against  the  funds 
of  the  state  therein  deposited  to  the  credit  of  the  state, 
and  that  said  check  was  paid  at  said  bank,  that  would 
constitute  a  taking  of  public  money  of  the  state  by  the 
defendant  at  the  bank,  whether  the  defendant  was  pres- 
ent at  the  time  of  payment  of  the  check  or  not;  nor 
would  it  be  material  whether  the  check  was  drawn  in 
favor  of  the  defendant  or  not,  or  by  whom  presented." 
It  is  suggested  by  counsel  that  under  this  instruction  it 
would  be  a  conversion  by  defendant,  had  a  check  drawn 
by  him  in  his  official  capacity  on  said  bank,  but  not  de- 
livered, been  stolen  from  the  defendant,  the  name  of  the 
payee  forged  thereon,  and  then  presented  to  and  paid  by 
the  bank.  If  there  were  any  evidence  tending  to  show 
any  such  state  of  facts  there  might  be  some  foundation 
for  the  criticism  directed  against  ttfe  instruction.  But 
no  such  testimony  was  admitted  on  the  trial,  while  it 
was  established  beyond  dispute  that  the  defendant  in 
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I)erson  presented  the  check  to  the  bank  for  payment. 
The  instruction,  ther^ore,  could  not  have  misled  the  jury 
by  reason  of  the  matter  suggested,  nor  because  it  stated 
that  it  was  immaterial  whether  defendant  was  present 
or  not  when  the  check  was  paid.  Moreover,  we  do  not 
think  it  was  necessary  for  the  defendant  to  have  been  in 
Douglas  county  when  the  check  was  presented  and  paid 
to  make  the  offense  complete  in  that  county.  Had  he 
sent  the  check  by  mail  or  messenger  to  take  up  the  war- 
rant, still  the  misappropriation  of  the  funds  would  have 
taken  place  in  that  county  on  the  payment  of  the  check 
there.  {People  v.  McKinney^  10  Mich.  54;  Norris  v.  State, 
25  O.  St.  217;  Commonwealth  v.  Taylor,  105  Mass.  172; 
Cominonwealth  v.  Wood,  142  Mass.  459;  CommomceQlth  i\ 
Karpoicski,  167  Pa.  St.  225.) 

The  sixteenth  instruction  is  not  incoherent,  but  is 
logical  and  easily  understood.  The  seventeenth  instruc 
lion  related  to  the  testimony  of  expert  accountants,  th<* 
substance  thereof  being  that  the  testimony  of  such  wit- 
nesses should  be  given  such  weight  as  the  jury  considered 
them  entitled  to.  This  was  not  giving  undue  prominence 
to  the  testimony  of  that  class  of  witnesses. 

The  twenty-first  instruction  is  criticised,  which  reads 
as  follows:  "  'A  reasonable  doubt,'  as  used  in  these  in- 
structions, to  justify  an  acquittal,  must  be  a  reasonable 
one  arising  from  a  candid  and  impartial  investigation  of 
all  the  evidence  in  the  case.  A  doubt  produced  by  an 
undue  sensibility  in  the  mind  of  any  juror  in  view  of  the 
consequences  of  his  verdict  is"  not  a  reasonable  doubt, 
and  the  juror  is  not  allowed  to  create  sources  of  materials 
of  doubt  by  resorting  to  trivial  or  fanciful  suppositions 
and  remote  conjectures  as  to  a  possible  state  of  facts 
differing  from  those  established  by  the  evidence.  You 
are  not  at  liberty  to  disbelieve  as  jurors  if  from  all  the 
evidence  you  believe  as  men.  Your  oath  imposes  on  you 
no  obligation  to  doubt  where  no  doubt  would  exist  if  no 
oath  bad  been  administered.  If  after  a  careful  and  im 
partial  examination  and  consideration  of  all  the  evidence 
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in  the  case  you  can  say  that  you  feel  an  abiding  convic- 
tion of  the  guilt  of  the  defendant  jnd  are  fully  satisfied 
to  a  moral  certainty  of  the  truth  of  the  charge  made 
against  him,  then  you  are  satisfied  beyond  a  reasonable 
doubt."  Two  objections  are  urged  against  the  above 
instruction,  first,  that  the  opening  sentence  incorrectly 
states  the  law.  True,  the  accused  had  the  right  to  the 
benefit  of  any  doubt  arising  from  the  want  of  evidence 
in  the  case.  This  was  not  taken  from  him  in  the  instruc- 
tion quoted.  The  court  did  not  say  that  a  reasonable 
doubt,  to  authorize  an  acquittal,  must  be  one  arising 
from  the  evidence  alone,  but  merely  told  the  jury  that 
to  produce  an  acquittal  it  must  be  a  reasonable  doubt 
arising  from  a  candid  and  impartial  investigation  of  all 
the  evidence  in  the  case.  If  the  jury  did  that,  it  would 
reveal  to  them  any  lack  of  evidence  to  sustain  a  convic- 
tion, and  if  any  such  want  of  evidence  was  found  there 
could  be  no  conviction.  The  other  criticism  is  upon  the 
language:  "You  are  not  at  liberty  to  disbelieve  as  jurors 
if  from  all  the  evidence  you  believe  as  men.  Your  oath 
imposes  on  you  no  obligation  to  doubt  where  no  doubt 
would  exist  if  no  oath  had  been  administered."  An  expres- 
sion almost  in  the  foregoing  language  was  approved  in  the 
celebrated  case  of  Spies  v.  People,  122  111.  1,  and  Nevling  v. 
Commomrealihj  98  Pa.  St.  322,  and  by  this  court  in  at  least 
two  cases,  ^ViUis  v.  State,  43  Neb.  102,  and  Davis  v.  State, 
51  Neb.  301.  With  those  decisions  we  are  content.  A 
discussion  of  the  subject  anew  would  be  profitless. 

The  court  declined  to  give  the  second  instruction  re- 
quested by  the  accused,  which  is  as  follows:  "You  are 
instructed  that  the  law  presumes  the  defendant  innocent 
in  this  case  and  not  guilty  as  charged  in  the  information. 
This  presumption  of  innocence  is  not  a  mere  form,  which 
may  be  disregarded  by  the  jury  at  pleasure,  but  it  is  an 
essential,  substantial  part  of  the  law  of  the  land  bind- 
ing on  you  as  jurors  in  this  case.  You  are  to  regard  this 
presumption  of  innocence  in  this  case  as  a  matter  pf  evi- 
dence in  favor  of  the   defendant,  to  the  benefit  of  which 
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lie  is  entitled  during  your  entire  deliberations."  The 
request  is  in  accord  with  the  holding  in  L(yng  v.  State,  23 
Neb.  33,  where  it  was  stated,  following  Garrison  v.  People^ 
6  Neb.  285,  that  the  legal  presumption  of  innocence  was 
a  matter  of  evidence  to  the  benefit  of  which  the  accused 
was  entitled.  The  same  principle  embraced  in  this  re- 
quest was  laid  down  in  the  sixth  instruction  given  in  the 
case  at  bar  by  the  court  on  its  own  motion,  which  reads 
thus:  "The  law  raises  no  presumption  against  the  de- 
fendant; on  the  contrary,  the  presumption  of  law  is  in 
favor  of  his  innocence.  This  presumption  of  innocence 
continues  through  the  trial  until  every  material  allega- 
tion in  the  information  is  established  by  the  evidence  to 
the  exclusion  of  all  reasonable  doubt.'^  {Garris(m  v. 
People,  supra.)  The  instruction  in  that  case  to  which  the 
defendant  took  exception  read:  "And  if  after  you  shall 
have  carefully  examined  the  evidence  in  this  case,  you 
shall  be  able  to  reconcile  it  with  the  innocence  of  the 
I>risoner,  it  will  be  your  duty,  as  no  doubt  it  will  be  your 
pleasure,  to  acquit  him."  This  court  held  that  the  lan- 
guage quoted  fully  recognized  the  rule  that  the  legal 
presumption  of  innocence  is  a  matter  of  evidence.  The 
twenty-first  instruction  in  the  case  at  hand  is  no  less 
favorable  to  the  accused  than  the  one  requested  by  him ; 
hence  he  was  not  injuriously  affected  by  the  refusal  to 
give  the  instruction  tendered. 

Defendant's  tenth  instruction  was  framed  upon  the 
theory  that  to  constitute  embezzlement  the  accused  must 
have  obtained  the  actual  physical  possession  of  the 
money  misappropriated.  The  fallacy  of  this  proposition 
has  already  been  shown. 

The  fourteenth  and  fifteenth  instructions  refused  were 
to  the  effect  that  the  auditor's  warrant  introduced  in 
evidence  was  a  valid  instrument  and  that  the  defendant 
could  not  be  convicted  of  the  crime  of  embezzlement  of 
the  money  used  in  payment  of  such  warrant.  This  doc- 
trine being  opposed  to»the  views  we  have  expressed  upon 
another  question  in  the  case,  the  requests  were  properly 
refused  by  the  trial  court. 
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It  was  not  error  to  refuse  the  oth^r  requests  of  the 
defendant  to  charge,  since,  in  so  far  as  they  stated  the 
law  correctly,  they  were  fully  covered  by  the  instructions 
given.  This  rule  that  it  is  not  error  to  refuse  to  repeat 
instructions  has  been  so  frequently  stated  by  this  court 
as  to  make  unnecessary  the  citation  of  the  authority  to 
sustain  the  proposition. 

It  is  finally  insisted  that  the  jury  did  not  ascertain  and 
state  in  their  verdict  the  value  of  the  money  embezzled, 
and,  therefore,  the  finding  was  insufficient  upon  which 
to  base  the  judgment  and  sentence.  .  Section  488  of  the 
Code  of  Criminal  Procedure  declares:  "When  the  indict- 
ment charges  an  ofifense  against  the  property  of  another 
by  larceny,  embezzlement,  or  obtaining  under  false  pre- 
tenses, the  jury,  on  conviction,  shall  ascertain  and  de- 
clare in  their  verdict  the  value  of  the  property  stolen, 
embezzled,  or  falsely  obtained."  The  foregoing  provi- 
sion makes  it  mandatory  upon  the  jury,  in  case  of  con- 
viction of  either  of  the  offenses  named  in  the  section,  that 
they  fix  and  return  in  their  verdict  the  value  of  the  prop- 
erty stolen,  embezzled,  or  falsely  obtained.  (McCoy  v. 
State,  22  Neb.  418;  McCormick  v.  State,  42  Neb.  866; 
Fisher  i\  State,  52  Neb.  531.)  The  jury  in  the  case  at  bar, 
after  finding  the  defendant  guilty  as  charged  in  the  third 
count  of  the  information,  did  ascertain  and  declare  "the 
amount  embezzled  to  be  $15188.445,"  which  was  a  sub- 
stantial compliance  with  the  requirements  of  the  statute. 
The  meaning  of  the  verdict  returned  cannot  be  misunder- 
stood. The  accused  was  convicted  upon  the  charge  of 
embezzling  a  specified  sum  of  money,  and  the  finding  by 
the  jury  of  the  amount  embezzled  is  equivalent  to  an 
ascertainment  of  its  value.  The  words  "amount"  and 
"value"  when  applied  to  money  are  synonymous  terms. 
Therefore,  when  the  jury  determined  the  amount  of 
money  embezzled,  they  also  ascertained  its  value. 

In  Grant  v.  State,  55  Ala.  201,  it  was  ruled  that  in  a 
prosecution  for  the  embezzlement -of  money  no  averment 
or  proof  as  to  the  value  thereof  is  necessary,  since  the 
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court  will  take  judicial  notice  that  the  same  is  worth  its 
face  value.  To  the  same  effect  are  Diirall  v.  State,  63  Ala. 
12;  Gadtj  v.  State,  83  Ala.  51;  State  v.  Barr,  38  Atl.  Rep. 
[N.  J.]  817. 

In  II ildrethv. People, 32  III.  36, the  defendant  was  prose- 
cuted for  larceny  of  $1,270  in  current  bank  bills.  The 
jury  returned  the  following?  verdict:  "We,  the  jury,  find 
the  defendant  guilty  of  larceny,  of  twelve  hundred  and 
seventy  dollars,  as  charged  in  the  indictment."  It  was 
there  argued,  as  here,  that  the  verdict  was  defective,  be- 
cause the  value  of  the  money  was  not  ascertained  by  the 
jury.  The  court,  in  the  opinion,  say:  "It  is  true  the  ver- 
dict does  not,  in  terms,  find  the  value  of  the  money 
stolen.  But  it  finds  that  he  was  guilty  of  stealing  a  cer- 
tain number  of  dollars,  and  as  dollars  indicate  a  fixed 
and  precise  value,  the  verdict  is  as  certain  in  that  re- 
spect as  if  they  had  found  the  worth  of  the  money.  The 
indictment  charges  that  the  defendant  stole  so  many 
dollars  in  bank  bills,  and  the  jury  find  that  he  was  guiltj 
of  the  larceny  of  that  number  of  dollars.  This  was,  al- 
though not  strictly  in  form,  sufficient  in  substance." 

A  question  quite  analogous  to  the  one  under  discus- 
sion was  before  the  court  in  State  v.  Knox,  17  Neb.  683, 
where  it  was  decided  that  a  complaint  for  the  embezzle- 
ment of  $35  of  the  public  moneys  was  sufficient,  although 
it  contained  no  specific  allegation  of  value.  The  court, 
in  speaking  of  the  contention  that  an  averment  of  value 
was  indispensable,  observed:  "This  would  be  necessary 
if  property,  or  bank  bills  not  a  legal  tender,  had  been 
'embezzled;  but  where  the  allegation  is  the  embezzling  of 
thirty-five  dollars  in  money,  the  amount  designated  ex- 
presses the  value,  the  presumption  being  that  it  was  law- 
ful money."  The  same  principle  must  control  here. 
Money  is  the  standard  or  measure  of  values;  therefore, 
when  a  specified  number  of  dollars  or  amount  of  money 
is  stated  or  given,  that  sum  is  presumed  to  represent  the 
value  thereof.  The  legal  effect  of  the  verdict  is  the  same 
as  if  the  jury  had  said  they  found  the  value  of  the  money 
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embezzled  to  be  f  151,884.45.  It  is  somewliat  informal, 
nevertheless  it  is  sufficient  in-  substance.  An  examina- 
tion of  the  authorities  cited  upon  this  point  by  counsel 
for  the  defendant  will  show  that  not  one  of  them  can 
properly  be  enrolled  in  support  of  the  proposition  that 
this  verdict  is  not  sufficient,  since  in  noue  of  the  cases 
was'  either  the  amount  or  value  of  the  property  ascer- 
tained and  stated  by  the  jury  in  their  verdict. 

We  have  scrutinized  this  record,  and  given  the  ques- 
tions thereby  presented  the  most  careful  investigation  at 
our  command,  and  the  conclusion  is  irresistible  that  no 
reversible  error  is  disclosed.  The  judgment  is  accord- 
ingly 

Affirmbd. 

Irvine  and  Raqan,  CO.,  expressing  no  opinion. 


Andrew  Hoefer  v.  Juiiius  A.  Lanqhorst. 

**       Filed  Januaby  3, 1898.    No.  7694. 

Review:  Pleading  and  Proof:  Variance:  Factors  and  Brokebs. 
Where  the  claim  of  an  agent  for  compensation  was  for  finding  a 
purchaser  for  the  land  of  the  defendant  ready  and  willing  to  pur- 
chase, and,  without  objection,  proof  was  made  of  the  ability  to 
purchase,  as  well  as  of  the  alleged  readiness  and  willingness,  the 
variance  cannot  be  urged  as  error  for  the  first  time  In  tbe  su- 
preme court. 

Error  from  the  district  conrt  of  Oass  county.    Tried 
below  before  Chapman,  J.    Affirmed. 

H.  D.  Travis  J  for  plaintiff  in  error. 

A.  N.  Sullivan  and  J.  H.  Haldeinan,  contrn. 

Ryan,  0. 

The  defendant  in  error  recovered  judgment  against  the 
plaintiff  in  error  for  the  sum  of  f  150,  with  interest  as 
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prayed,  in  the  district  court  of  Cass  county.  The  claim 
•  on  which  the  judgment  was  rendered  was  for  procuring 
a  purchaser  of  certain  land  of  plaintiff  in  error  in  ac- 
cordance with  an  agreement  so  to  do  made  by  the  de- 
fendant in  error,  for  which  service  the  sum  of  $150  was 
to  be  paid  by  the  phiintiff  in  error.  The  evidence  justi- 
fied the  jurj^  in  finding  that  the  service  rendered  was  that 
defendant  in  error  had  procured  a  purchaser,  ready  and 
able  to  buy  the  land  which  the  plaintiff  in  eri'or  had 
authorized  defendant  in  error  to  sell.  It  is  true  it  was 
merely  alleged  in  the  petition  that  the  party  procured  as 
a  purchaser  was  ready  and  willing  to  purchase  on  the 
required  terms,  but,  on  the  trial,  there  was  no  objection 
to  proof  being  made  of  the  ability,  as  well  as  of  the  al- 
leged readiness  and  willingness  of  the  proposed  pur- 
chaser. It  is  now  too  late  to  raise  this  question  of  a  vari- 
ance for  the  first  time.  It  is  possible  that  this  might 
have  been  raised  upon  one  or  more  of  the  instructions,  if 
the  assignments  with  respect  to  them  had  been  so  made 
as  to  admit  of  the  consideration  of  the  instructions  inde- 
pendently of  each  other;  but  these  assignments  were 
as  to  groups,  in  each  of  which  there  was  an  instruction 
not  open  to  criticism.  We  cannot,  therefore,  inquire 
whether  or  not  other  instructions  were  faulty. 

The  verdict  was  sustained  by  the  evidence,  and  the 
judgment  of  the  district  court  is  therefore 

Affirmed. 


State  of  Nebraska,  ex  rel.  Rock  County,  v.  George 
N.  Sheldon  et  al. 

Filed  JA^^UARY  3, 1898.    No.  9685. 

Counties:  Taxes:  Discretiox  of  County  Board:  Matstdamt's.  Where 
county  authorities  have  levied  taxes  to  provide  for  the  current  ex- 
penses of  a  certain  year  to  the  constitutional  limit,  courts  have  no 
authority  to  control  the  action  and  discretion  of  such  county 
board.    Following  Young  v.  Lane,  43  Neb.  813. 
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Euiioii  from  the  district  court  of  Rock  county.  Tried 
below  b(»fore  Kinkaid  and  Westover,  JJ.     Affirmed. 

J.  A.  DonylaSy  for  plaintiff  in  error. 

E.  M.  Davmon,  contra. 

Ryan,  C. 

In  the  district  court  of  Rock  county  there  was  denied 
a  mandamus  to  compel  the  county  commissioners  of 
Brown  county  to  levy  a  tax  on  the  taxable  property  in 
Brown  county  of  sufficient  amount  to  pay  an  existing 
judgment  in  favor  of  the  former  county  against  the  lat- 
ter. This  proceeding  presents  for  review  the  correctness 
of  this  action  of  the  district  court. 

It  was  stipulated  that  certain  portions  of  the  alterna- 
tive writ  and  certain  parts  of  the  answer  were*  true. 
Thus  there  were  established  the  following  facts:  The 
judgment  of  which  satisfaction  is  sought  by  means  of  the 
writ  prayed  was  affirmed  in  the  supreme  court  in  May, 
1897,  and  in  January  of  said  year  no  amount  was  in- 
cluded in  the  estimate  of  expenses  for  that  year  for  the 
payment  of  said  judgment,  neither  was  there  any  levy 
for  that  purpose.  The  amount  of  revenue  which  will 
be  realized  from  the  taxes  levied  by  the  respondents  in 
and  for  the  year  1897,  for  ordinary  expenses  of  Brown 
county,  is  insufficient  to  meet  and  i)ay  the  current  ex- 
penses of  said  county  for  the  year  1897  and  also  pay  any 
part  of  said  judgment.  The  assessors'  books  of  Brown 
county  show  that  the  total  taxable  property  of  Brown 
county  is  |543,021.  The  respondents  have  already  made 
<a  levy  on  said  taxable  property  in  the  sum  of  one  and 
one-half  dollars  on  each  hundred  dollars  valuation. 
The  case  of  Youv(j  r.  hunVy  43  Neb.  813,  is  determinative 
of  this  case,  for  therein  it  was  held  that  where  county 
authorities  have  levied  taxes  to  provide  for  the  current 
expenses  of  a  certain  year  to  the  constitutional  limit, 
courts  have  no  authority  to  control  the  action  and  dis- 
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cretion  of  such  county  board.  The  stipulation  admits 
the  levy  to  this  limit,  which,  by  section  5,  article  9,  of  the 
constitution  of  this  state,  is  |1.50  on  each  |100  valuation. 
The  judgment  of  the  district  court  is  therefore 


Affirmed. 


John  D.  Tutt,  appellant,  v.  Oeorge  C.  Hawkins, 
appellee. 

Filed  January  3, 1898.    No.  7719 

Elections:  Baxlots:  Intention  of  Elector.  The  intention  of  an 
elector  must  be  ascertained  from  his  ballot,  and  any  inaccuracies 
in  the  preparation  of  such  ballot  cannot  be  urged  for  the  first 
time  after  an  election,  to  defeat  the  clearly  expressed  intention  of 
the  voter. 

Appeal  from  the  district  court  of  Cass  county.  Heard 
below  before  Chapman,  J.     Reversed. 

Matthew  Oering,  for  appellant, 

A.  J.  Graves,  contra. 

Ryan,  C. 

There  was  filed  in  the  ofi8ce  of  the  clerk  of  the  district 
court  of  Cass  county  a  petition  in  which  the  plaintiff 
John  D.  Tutt  alleged  that  at  the  municipal  election  held 
in  the  city  of  Plattsmouth  on  April  3,  1894,  the  whole 
number  of  votes  cast  for  councilman  of  the  Fifth  ward 
was  194,  of  which  79  were  for  William  Slater,  49  were 
for  George  C.  Hawkins,  the  contestee,  40  were  for  said 
John  D.  Tutt,  and  26  were  for  Edwin  Bates;  that  upon  a 
canvass  of  said  votes  made  by  tlie  city  council  of  said 
city  William  Slater  and  George  C.  Hawkins  were  de- 
clared elected.  It  was  futlier  alleged  in  the  petition  that 
the  whole  number  of  votes  counted  for  councilman  to  fill 
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a  vacancy  was  66,  of  which  Tutt  received  40  and  Edwin 
Bates  26.  By  the  answer  of  the  contestee  it  was  asserted 
that  the  votes  cast  for  councilman  for  the  Fifth  ward 
were  not  canvassed  with  reference  to  filling  a  vacancy, 
but  it  was  alleged  that  the  four  candidates  were  competi- 
tors for  the  office  of  councilman  for  said  ward,  without 
reference  to  whether  the  candidacy  was  for  the  entire 
or  for  the  unexpired  term,  and  that,  relying  upon  prece- 
dent, the  candidate  receiving  the  highest  number  of  votes 
held  the  full  term  and  the  candidate  receiving  the  next 
highest  vote  held  the  unexpired  term.  We  need  not 
consider  the  issues  at  greater  length,  for  the  question  to 
be  determined  is  whether  or  not  it  was  proper  to  follow 
the  alleged  precedent.  The  official  ballot  with  reference 
to  councilman  for  the  Fifth  ward  was  printed  as  follows: 

"Edwin  Bates  (to  fill  vacancy)    Republican 
"George  C.  Hawkins  Republican 

"Wm.  Slater  Democrat 

"J.  D.  Tutt  (to  fill  vacancy)  Democrat" 
It  was  correctly  recited  in  the  petition  that  Hawkins 
received  49  while  Tutt  received  but  40  votes;  but  a  refer- 
ence to  the  form  of  ballot  cast  shows  that  the  electors 
were  not  voting  for  them  as  rivals  for  the  same  office. 
The  intention  of  the  voter  must  be  gathered  from  the 
ballot  which  he  actually  casts  and  cannot  be  defeated 
by  evidence  that  the  ballots  were  not  prepared  in  ac- 
cordance with  the  intention  of  a  political  convention  by 
which  one  of  the  nominations  was  made.  After  an  elec- 
tion held  without  objection  to  the  form  of  the  ballot  it 
is  too  late  to  question  the  result.  {State  v.  NorriSy  37 
Neb.  299.)  The  district  court  erred  in  reaching  the  con- 
clusion which  it  did  and  its  judgment  is  accordingly  re- 
versed. 

Reversed  and  remanded. 
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W.  W.  House  v.  W.  F.  Wren  et  al,. 

Filed  Januaiiy  3, 1898.    No.  7738. 

Beview:  Sufficiency  of  Evidence.    The  judgment  in  this  case,  being 
sustained  by  sufficient  evidence,  is  affirmed. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.     Affirmed. 

J.  L.  Caldwell,  for  plaintiff  in  error, 

WillixiJti  G.  Clark  J  contra, 

Ryan,  C. 

This  was  an  action  of  replevin  by  plaintiff  in  error  as 
owner,  for  the  possession  of  a  horse,  against  the  defend- 
ants in  error  holding  possession  by  virtue  of  a  chattel 
mortgage  made  by  one  K.  D.  Plowman  to.  W.  F.  Wren. 
There  was  a  conflict  in  the  evidence  as  to  the  correctness 
of  the  respective  theories  advanced  by  the  parties.  By 
the  plaintiff- s  evidence  it  was  made  to  appear  that,  accom- 
panied by  Mr.  Plowman,  plaintiff  had  purchased  the  horse 
and  given  his  note  therefor.  It  was  rather  unfortu- 
nate for  this  theory  that  Plowman's  name  was  affixed 
to  this  note  before  that  of  House.  It  was  testified  by 
House,  however,  that  this  signature  of  his  was  merely  as 
surety,  and  that  the  possession  of  the  horse  taken  and 
held  by  Plowman  was  solely  as  his  bailee.  Opposed  to 
this  there  was  evidence  which  justified  the  conclusion 
that  the  purchase  was  by  Plowman  and  that  the  horse, 
therefore,  was  his  to  mortgage  and  dispose  of  as  he  saw 
fit.  The  trial  was  to  the  court.  The  judgment  was  ad- 
verse to  House,  and  as  it  did  not  lack  the  support  of  suf- 
ficient evidence  it  must  be,  and  accordingly  is. 

Affirmed. 
28 
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Conway  &  Knickerbacker  v.  William  H.  Magili., 
Sheriff,  et  al. 

Filed  January  8, 1898.    No.  7705. 

Sheriff's  Liability  for  Failure  to  Make  Levy:  Action:  EvroENCE.  In 
order  for  an  execution  or  attachment  creditor  to  recover  his  debt 
against  a  sheriff,  because  of  the  latter's  failure  to  seize  under  the 
writ  sufficient  property  of  the  debtor  to  satisfy  the  same,  the 
burden  is  upon  such  creditor  to  plead  and  prove  that,  during  the 
life  of  the  writ,  his  debtor  was  possessed  of  property  liable  to  be 
seized  under  the  writ,  and  that  the  sheriff  negligently  failed  to 
seize  such  property. 

Error  from  the  district  court  of  Brown  county.  Tried 
below  before  Bartow,  J.     Affirmed. 

Maefarland  d  Altschuler  and  J.  C.  McNerncyj  for  plain- 
tiffs in  error. 

P.  D,  Mc Andrew,  contra. 

Ragan,  C. 

G.  A.  Sargent  &  Co.  was  a  copartnership  engaged  in 
mercantile  business  at  Ainsworth,  Nebraska,  and  in- 
debted for  goods  purchased  of  Conway  &  Knickerbacker. 
On  the  29th  of  November,  1892,  before  the  county  judge 
of  Brown  county  sitting  as  a  justice  of  the  peace,  Conway 
Sz  Knickerbacker  brought  suit  against  Sargent  &  Co.  and 
caused  an  attachment  to  be  issued  and  delivered  to  the 
sheriff  of  said  county  commanding  him  to  seize  a  suffi- 
cient amount  of  the  goods  and  chattels  of  Sargent  &  Co. 
to  satisfy  the  claim  of  Conway  &  Knickerbacker  in  the 
sum  of  |180  and  the  probable  costs  of  the  suit,  not  to 
exceed  $50.  Under  this  order  of  attachment  the  sheriff 
seized  the  property  of  the  attachment  defendants,  which 
the  appraisers  appointed  by  the  sheriff  then  and  there 
appraised  and  valued  at  f  240.79.  On  the  23d  of  Decem- 
ber, 1892,  the  attached  property  was  sold  at  public  ven- 
due by  the  sheriff  to  satisfy  the  attachment  and  brought 
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the  sum  of  f  143.  Conway  &  Knickerbacker  then  insti- 
tuted this  suit  in  the  district  court  of  Brown  county 
against  William  Magill,  the  sheriff  thereof,  and  the  sure- 
ties on  his  official  bond  to  recover  the  balance  due  them 
from  Sargent  &  CJo.,  basing  their  action  against  the 
sheriff  upon  his  alleged  neglect  to  seize  sufficient  prop- 
erty of  Sargent  &  Co.  to  satisfy  their,  Conway  &  Knick- 
erbacker's,  debt,  Sargent  &  Co.  being  then  and  there 
possessed  of  sufficient  property  which  could  have  been 
seized  by  the  sheriff  on  the  attachment  writ.  The  trial 
in  the  district  court  resulted  in  a  verdict  and  judgment 
for  the  sheriff  and  his  sureties,  and  Conway  &  Knicker- 
backer bring  the  same  here  for  review  on  error. 

There  is  not  in  the  record  one  syllable  of  evidence 
which  shows  or  tends  to  show  that  Sargent  &  Co.  were 
possessed  of  any  property  of  any  name  or  description 
which  the  sheriff  could  have  seized  on  the  attachment 
writ  save  and  except  the  property  he  did  seize.,  In  order 
for  an  execution  or  attachment  creditor  to  recover  his 
debt  against  a  sheriff  because  of  the  latter's  failure  to 
seize  under  the  writ  sufficient  property  of  the  debtor  to 
satisfy  the  same,  the  burden  is  upon  such  creditor  to 
plead  and  prove  that  during  the  life  of  the  writ  his  debtor 
was  possessed  of.  property  liable  to  be  seized  under  the 
writ  and  that  the  sheriff  negligently  failed  to  seize  such 
property.     The  judgment  of  the  district  court  is 


Affirmed. 


Weber  Brothers  v.  Edward  Whetstone. 

Filed  January  3, 1898.    No.  7683. 

1.  Instructions:  Requests:  Review.  Before  error  can  be  predicated 
upon  the  failure  of  a  district  court  to  instruct  the  jury  on  some 
particular  feature  of  a  case  the  party  complaining  must  have  by  a 
proper  Instruction  requested  the  court  to  instruct  upon  such 
feature. 
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2.  Animals:  Agister's  Lien.  One  who  feeds  and  takes  care  of  IWe 
stock  in  pursuance  of  a  contract  therefor  with  the  owner  has  a 
lien  on  such  stock  to  secure  his  recompense  for  such  feed  and 
care.     (Compiled  Statutes,  ch.  4,  art.  1,  sec.  28.) 


3. :  .    An  agister  cannot  he  deprived  of  his  lien  upon  live 

stock  except  hy  his  voluntary  relinquishment  thereof  or  by  sudi 
conduct  on  his  part  as  estops  him  from  asserting  it. 

4. :  .    The  taking  hy  the  owner  of  live  stock  from  the 

possession  of  his  agister  without  the  latter's  consent  does  not 
divest  his  lien. 

5. :  .    If  a  lien  exists  against  live  stock  for  its  feed  and 

care  a  purchfiser  of  such  stock  is  charged  with  notice  of  such  lien. 
That  he  purchased  such  stock  for  value  without  actual  notice  of 
such  lien  afCords  him  no  protection  against  the  same. 

Error  from  the  district  court  of  Dawes  county.  Tried 
below  before  Bartow,  J.    Affirmed. 

G.  Dana  Sayrs  and  John  S.  Murphy^  for  plaintiffs  in 
error. 

E.  S.  Richer,  contra. 

Ragan,  0. 

This  is  an  action  in  replevin  brought  in  the  district 
court  of  Dawes  county  by  Weber  Bros,  for  certain  cattle. 
The  defendant  Edward  Whetstone  claimed  that  he  was 
entitled  to  possession  of  the  cattle  and  had  an  agisters 
lien  thereon  to  secure  a  compensation  of  |20  agreed  to 
be  paid  him  by  the  owner  of  the  cattle  for  herding,  feed- 
ing, and  caring  for  the  same.  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  Whetstone,  and  Weber 
Bros,  prosecute  error. 

1.  The  first  argument  is  that  the  court  erred  in  giving 
to  the  jury  the  following  instruction:  "The  jury  are  in^ 
structed  that,  as  a  general  rule  of  law,  the  purchaser  of 
personal  property  in  good  faith  for  value,  where  delivery 
of  the  property  accompanies  the  purchase,  is  protected 
against  the  claims  of  third  parties,  but  that  the  owners 
of  stolen  property  have  a  right  to  pursue  the  same  and 
recover  it  wherever  and  in  whomsoever's  possession  it 
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may  be  found,  regardless  of  the  circumstances  under 
which  such  possession  may  have  been  acquired.  So,  if 
property  rightly  in  the  possession  of  any  person,  and 
where  the  law  makes  such  possession  the  basis  of  a  lien, 
is,  over  his  protest  and  forcibly,  taken  from  him, — not 
necessarily  with  force  and  arms,  but  in  such  a  manner 
as  the  person  in  possession  could  not  prevent, — the  pos- 
sessor's right  would  not  thereby  be  lost;  and  under  such 
a  statute  as  the  one  quoted  from  in  Number  5  of  these 
instructions,  purchasers  would  be  put  upon  inquiry  be- 
fore they  can  be  protected  as  innocent  purchasers  from 
the  assertion  of  such  lien."  The  criticism  upon  this  in- 
struction is  the  reference  of  the  court  therein  to  the 
rights  of  the  owner  of  stolen  property  to  reclaim  it. 
Counsel  correctly  say  that  there  was  no  evidence  in  this 
case  that  any  of  the  property  in  controversy  had  been 
stolen.  The  evidence  shows  that  the  owner  of  these  cat- 
tle employed  Whetstone  to  herd  and  take  care  of  them 
and  for  that  purpose  put  them  in  his  possession  and 
agreed  to  pay  him  for  herding  them  |20;  and  while  the 
cattle  were  so  in  Whetstone's  possession  the  owner  sold 
them  to  a  man  named  Hubbard,  and  he,  with  force  and 
arms,  or  at  least  over  the  objection  and  protest  of  Whet- 
stone, took  the  cattle  out  of  the  latter's  possession  and 
sold  and  delivered  them  to  Weber  Bros.  On  the  trial 
Weber  Bros,  contended  that  they  were  purchasers  of  the 
cattle  without  notice  of  Whetstone's  lien  and,  therefore, 
entitled  to  take  the  cattle  discharged  from  said  lien.  In 
view  of  this  evidence  we  think  that  while  the  instruction 
may  be  open  to  the  criticism  made  upon  it  by  counsel, 
their  clients  could  not  have  possibly  been  prejudiced 
by  it 

2.  A  contention  of  the  plaintiffs  in  error  on  the  trial 
Avas  that  Whetstone  by  his  conduct  had  estopped  himself 
from  asserting  his  lien  upon  these  cattle  as  against  the 
plaintiffs  in  error;  and  another  argument  here  is  that 
the  court  erred  in  not  giving  to  the  jury  an  instruction 
on  the  law  of  estoppel  as  applied  to  the  facts  of  this  case. 
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A  siiflRriout  answer  to  this  argument  is,  if  counsel  desired 
an  instruction  ji^iven  to  the  jury  on  the  question  of  es- 
toppel, lie  should  have  prepared  and  presented  to  the 
court  an  instruction  on  that  feature  of  the  case  with  the 
re(|U(»st  that  it  be  given.  Not  having  done  this,  he  cannot 
now  he  heard  to  insist  that  the  court  erred  because  it 
neglected  to  give  such  an  instruction.  {Oerman  Xat 
Bank  r.  Lamard,  40  Neb.  676;  Barr  v.  City  of  OmahUf  42 
Neb.  341.) 

3.  A  third  argument  is  that  the  court  erred  in  refus- 
ing to  give  to  the  jury  the  following  instruction:  "The 
court  instructs  the  jury  that  if  they  find  from  all  the  evi- 
dence that  the  firm  of  ^yeber  Bros,  purchased  the  cattle 
in  question  on  the  11th  of  October,  1894,  without  notice 
of  any  lien  that  the  defendant  Edward  Whetstone  had 
upon  said  cattle,  if  any  he  had,  then  you  will  find  for  the 
plaintiffs  and  return  a  verdict  in  their  ftivor."  AVhet- 
stone  having  herded,  fed,  and  cared  for  these  cattle  in 
pursuance  of  a  contract  with  their  owner,  and  being  in 
possession  of  the  cattle  for  such  purpose  under  such  con- 
tract, and  having  performed  the  contract,  or  a  part  of  it, 
was  vested  by  statute  (Compiled  Statutes,  ch.  4,  art.  1, 
sec.  28)  with  a  lien  upon  the  cattle  to  secure  his  compen- 
sati(m  for  their  care,  and  any  one  who  dealt  with  those 
cattle  or  purchased  them  was  bound  to  take  notice  of 
this  lien;  and  Hubbard,  when  he  purchased  the  cattle  of 
their  owner,  took  the  cattle  charg(»d  with  that  lien. 
Th(\v  were  then  in  the  actual  possession  of  Whetstone, 
and  when  Hubbard  sold  them  to  AVeber  Bros.,  the  latter 
took  them  (*harg(Ml  with  Whetstone's  lien.  True,  at  that 
tim(^  they  wen*  not  in  the  actual  possession  of  Whetstone, 
but  had  been  taken  from  him  that  day  by  Hubbard  by 
force.  The  ruh*  of  ranvt  emptor  applies  to  one  who  pur-  • 
(bases  personal  property,  and  though  such  purchaser 
may  pay  a  valuable  consideration  for  such  property  and 
at  the  time  have  no  knowledge  that  another  has  a  lien 
upon  it  for  its  feed  or  care,  he  cannot  protect  himself  as 
against  an  agister's  lien  simply  because  he  is  an  inno- 
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cent  purchaser  of  the  property  without  notice  of  the  lien. 
The  agister  cannot  be  deprived  of  his  lien  except  by  his 
voluntary  relinquishment  of  it  or  by  some  act  or  omis- 
sion upon  his  part  which  would  estop  him  from  asserting 
it  as  against  a  purchaser.  He  does  not  lose  his  lien  upon 
the  property  simply  because^of  the  fact  that  it  is  taken 
from  his  possession  without  his  consent  and  sold  to  an- 
other who  has  no  notice  of  the  lien.  {Kroll  v.  Ernst,  34 
Neb.  482.) 

The  court  did  not  err  in  refusing  to  give  the  instruc- 
tion, and  its  judgment  is  right  and  is 

Affirmed. 


aO   506 
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Emily  Motley,  appellant,  v.  GeoAge  Motley  et  al.,   Wm 

APPELLEES. 
Filed  January  3, 1898.    No.  7736. 

1.  Dower:  Rights  of  Widow.    The  statutes  of  the  state  expressly  pro- 

vide how  a  widow  may  be  lawfully  barred  of  dower  In  the  lands 
of  which  her  husband  died  seized,  and  this  bar  is  made  to  depend 
upon  her  voluntary  act. 

2.  ;   Effect  of  Husuand's  Debts:    Descent.     The  lands  of  an 


intestate  descend  to  his  heirs  subject  to  his  unsecured  debts;  but 
his  widow's  dower  estate  in  such  lands  is  not  incumbered  with 
such  debts. 


3.  :  Rights  of  Widow.     The  lands  of  a  husband  during  his  life 

are  subject  to  his  wife's  inchoate  right  of  dower  therein;  and,  at 
the  instant  of  his  death  intestate,  the  law  transmutes  the  inchoate 
dower  lien  into  an  absolute  dower  estate,  subtracts  it  from  the 
lands  of  the  intestate  and  vests  the  right  thereto  in  his  widow. 

4.  Administrator's  Sale:  Doweh.     The  sale  of  the  lands  of  his  intes- 

tate by  an  administrator,  made  in  pursuance  of  a  license  therefor 
to  pay  debts  allowed  against  his  estate,  does  not,  of  itself,  divest 
th-e  widow's  dower  estate  in  such  lands. 

6. : .    A  sale  of  lands  by  an'  administrator  to  pay  the  debts 

of  his  intestate  is  a  judicial  sale,  and  the  doctrine  of  careat  emptor 
applies  to  a  purchaser  thereat. 

6.  :  :  Notice  to  Purchaser.    Where  the  record  of  a  pro- 
ceeding, which  resulted  in  a  district  court's  licensing  an  admin- 
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iBtrator  to  sell  the  lands  of  his  Intestate,  disclosee  that  such  in- 
testate left  a  widow,  this  is,  of  itself,  notice  to  a  purchaser  at  such 
Bale  of  such  widow's  dower  estate  in  such  lands. 


:    Parties   to    Proceeding:    Dower:    Estoppel.     A    widow 

made  party  to  a  proceeding  by  her  husband's  administrator  to  sell 
the  lands  of  which  he  died  seized  to  pay  debts  allowed  against  his 
estate  does  not  estop  herself  from  claiming  her  dower  estate  in. 
the  lands  sold  solely  because  she  neglected  to  appear  in  such  pro- 
ceeding. 


:   ;   :    ,    Nor  does  she  estop  herself  from 

claiming  her  dower  estate  in  such  lands  because  she  attended 
the  administrator's  sale,  made  no  objections  thereto,  and  neglected 
to  advise  the  bidders  thereat  that  she  had  a  dower  estate  in  such 
lands. 


9. :   :  :  .    Nor  is  such  widow  estopped  from 

claiming  her  dower  estate  in  the  lands  so  sold  because  she  re- 
ceived a  part  of  the  proceeds  of  such  sale  as  her  "distributive  share 
of  such  estate;"  such  payment  not  having  been  made  to  nor  re- 
ceived by  her  in  lieu  of  her  dower  estate. 

Appeal  from  the  district  court  of  Adams  county. 
Heard  below  before  B5:all,  J.     Kircrsed. 

See  opinion  for  references  to  authorities. 

Batty,  Dungan  d  Burton,  for  appellant 

Gapps  d  Stevens,  contra. 

Ragan,  C.  . 

John  Motley  died  intestate  in  Adams  county  seized  in 
fee-simple  of  certain  real  estate  situate  therein,  leaving 
a  widow  and  four  children.  In  pursuance  of  a  license 
granted  therefor  by  the  district  court  of  said  county 
Motley's  administrator  sold  such  real  estate  for  the  pur- 
pose of  paying  the  unsecured  debts  of  the  intestate  which 
had  been  proved  and  allowed  against  his  estate  in  the 
county  court  of  said  county.  Subsequently  Emily  Mot- 
ley, the  widow,  brought  this  proc(»eding,  under  the  stat- 
ute, in  the  county  court  of  said  county  to  have  her  dower 
assigned  in  the  lands  of  which  her  husband  died  pos- 
sessed.    The  county  court  rendered  a  judgment  assign- 
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ing  Mrs.  Motley  her  dower,  from  which  George  Motley, 
the  purchaser  of  the  real  estate  at  the  administrator's 
sale,  appealed  to  the  district  court.  The  action  was 
there  tried  to  the  court  without  the  intervention  of  a 
jurj^  and  resulted  in  a  judgment  dismissing  Mrs.  Motley's 
action.  This  judgment  of  the  district  court  is  now  before 
us  for  review. 

1.  In  support  of  the  judgment  of  the  district  court  it 
is  insisted  that  the  sale  of  the  lands  to  pay  debts  made 
by  the  administrator  of  itself  divested  the  widow's  dower. 
^Section  1,  chapter  23,  Compiled  Statutes,  provides:  "The 
widow  of  every  deceased  person  shall  be  entitled  to 
dower  or  the  use  during  her  natural  life  of  one-third  of 
all  the  lands  whereof  her  husband  was  seized  of  all  [an] 
estate  of  inheritance  at  any  time  during  the  marriage 
unless  she  is  lawfully  barred  thereof."  Other  sections 
of  this  statute  prescribe  what  causes  shall  operate  to  bar 
the  widow  of  dower  in  the  lands  of  which  her  husband 
was  seized  during  the  coverture.  Section  2  of  the  chap- 
ter provides  that  if  the  husband  exchange  lands  of  which 
he  is  seized  for  other  lands,  his  widow  shall  not  have 
dower  in  both  tracts,  but  may  elect  to  take  her  dower 
out  of  either  tract,  provided  she  begins  proceedings  to 
have  her  dower  assigned  in  one  tract  or  the  other  within 
one  year  after  her  husband's  death;  and  if  such  a  pro- 
ceeding is  not  brought  within  such  time,  she  shall  then 
have  dower  only  in  the  land  received  by  her  husband  in 
the  exchange.  Section  3  bars  the  widow  of  dower  in 
lands  mortgaged  by  her  husband  prior  to  the  marriage 
as  against  the  mortgagee  and  those  claiming  under  him. 
Section  4  bars  the  widow  of  dower  in  lands  purchased 
by  the  husband  during  coverture  and  mortgaged  to  se- 
cure the  purchase  money,  as  against  such  mortgagee  and 
those  claiming  under  him,  even  though  she  may  not  have 
united  in  such  mortgage.  Section  12  provides  that  a 
married  woman  residing  in  this  state  may  bar  her  right 
of  dower  in  the  land  of  her  husband  by  joining  in  a  con- 
veyance thereof  aiid  acknowledging  the  same.     Section 
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13  provides  that  a  woman  may  be  barred  of  her  dower 
in  the  hinds  of  her  husband  by  a  jointure  settled  on  her 
with  her  consent  before  the  marriage,  provided  such 
jointure  consists  of  a  freehold  estate  in  lands  for  the  life 
of  the  wiffe  at  least  to  take  effect  in  possession  or  profit 
immediately  on  the  death  of  the  husband.  Section  15 
provides  that  if  any  pecuniary  provision  shall  be  made 
for  the  benefit  of  an  intended  wife,  and  in  lieu  of  dower, 
and  assented  to  by  her  in  the  manner  provided  by  statute, 
this  shall  bar  her  right  of  dower  in  the  lands  of  her  hus- 
band. Section  17  provides  that  if  lands  be  devised  to  a 
wife,  or  other  provision  be  made  to  her  in  the  will  of  her 
husband,  then  she  may  elect  to  either  take  under  the  will 
or  to  claim  her  dower,  but  she  cannot  have  both;  and  by 
accepting  the  benefits  of  the  provisions  of  the  w^ill  she 
forfeits  her  right  of  dower. 

These  statutes  expressly  provide  how  a  widow  may  be 
lawfully  barred  of  her-  dower;  and  it  is  to  be  observed 
that  no  one  of  these  provisions  deprives  a  widow  against 
her  consent  of  dower  in  the  lands  of  which  her  husband 
died  seized;  but  her  loss  of  dower  is  made  to  depend  upon 
her  voluntary  act.  The  statute  does  not  prescribe,  either 
expressly  or  by  implicatiini,  that  tlie  sale  by  an  adminis- 
trator of  his  intestate's  lands  for  the  payment  of  his 
debts  shall  have  the  effect  of  divesting  the  widow's  dower 
in  such  lands;  and  while  the  lands  of  an  intestate  de- 
scend to  his  heirs  subject  to  his  debts  (Compiled  Statutes, 
eh.  2:],  sec.  *>(>),  and  the  title  which  the  heirs  take  to  such 
hinds  may  b(*  divested  by  a  sale  thereof  for  the  i)ayment 
of  the  debts  of  the  iul<*sl;ite  allowed  against  his  estate 
by  the  county  court,  the  dowcT  of  the  widow  in  such 
lands  doc^s  not  come  to  her  charged  or  incumbered  with 
such  debts  or  claims.  On  tlie  death  of  her  husband  her 
inchoate  right  of  dower,  which  up  to  that  time  was  a 
mere  lien  charge  or  incumbrance  upon  the  real  estate  of 
the  husband,  ceascnl  to  be  such  lien  or  charge,  and  be- 
came an  estate,  carvc^l  out  of  the  lan<ls  of  the  intestate 
and  exemptiMl  during  h(T  life  from  the  payment  of  the 
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ordinary  unsecured  debts  of  the  intestate.  This  dower 
estate  the  moment  it  existed  became  the  widow's  prop- 
erty; it  was  not  liable  for  and  could  not  be  sold  without 
her  consent  for  the  payment  of  her  husband's  debts.  The 
language  of  our  statute  is  not  that  a  widow  shall  be  en- 
titled to  dower  in  tlie  lands  of  wliich  her  husband  died 
seized,  but  that  she  shall  Jiave  dower  in  all  the  lands  of 
which  her  husband  was  seized  as  an  estate  of  inlieritance 
at  any  time  during  the  coverture.  This  is  the  law  of 
most  of  the  states  of  the  Union,  and  in  construing  this 
statute  the  courts  are  all  agreed  tliat,  when  tlie  lawful 
marriage  of  a  man  and  woman  and  the  ownership  of  real 
estate  by  the  former  concur,  an  inchoate  dower  right  at 
once  attaches;  that  this  is  in  the  nature  of  a  charge  or 
incumbrance  upon  the  real  estate;  and,  when  such  right 
has  once  attached,  it  remains  and  continues  a  charge 
upon  the  real  estate,  unless  released  by  the  voluntary 
act  of  the  wife  or  be  extinguished  by  operation  of  law; 
and  upon  the  death  of  the  husband  the  inchoate  right  is 
merged  into  a  dower  estate.  And  the  authorities  are 
agi-eed  that  a  judicial  sale  made  of  the  husband's  real 
state  during  liis  lifetime  for  some  obligation  of  his  not 
secured  by  a  lien  upon  the  real  estate  in  which  the  wife 
had  join(Hl  does  not  extinguish  the  wife's  inchoate  dower, 
and  upon  the  death  of  her  husband  the  widow  is  entitled 
to  her  dower  estate  in  the  lands  so  sold.  {8isk  r.  Smithy  1 
Gil.  [111.]  n03;  Gradif  v.  McCorklc,  57  ilo.  172;  Blevins 
V.  Smith,  10  S.  W.  Kep.  [Mo.]  213;  Vinson,  v.  Gentry,  21  S. 
VV.  Rep.  [Ky.]  578;  Porter  v.  Ixizear,  109  U.  8.  84;  Butler 
V.  Fitzfferaldy  43  Neb.  192.)  Had  the  lands  involved  in 
this  action  been  sold  on  execution  during  the  life  of  the 
intestate  to  satisfy  the  debts  for  which  his  administrator 
sold,  such  a  sale  would  not  have  divested  the  wife's  in- 
choate dower  rights  nor  barred  the  widow's  dower  in  the 
lands.  How  then  can  it  be  said  that  the  sale  of  these 
lands  by  the  intestate's  administrator  to  pay  the  latter's 
debts,  of  itself,  took  away  the  widow's  dower  in  such 
lands?    It  is  true  that  the  administrator  was  licensed  by 
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the  district  court  to  sell  the  land  of  the  intestate  to  pay 
his  debts,  but  the  district  court  by  this  license  or  order 
did  not  attempt  to  authorize  the  administrator  to  sell 
the  dower  estate  of  the  widow  in  said  lands.  We  need 
not  inquire  whether  the  district  court;  had  such  au- 
thority; it  is  sufficient  that  nowhere  in  any  paper  in  the 
proceedings  of  the  administi^tor's  sale  is  the  dower  es- 
tate of  the  widow  referred  to. 

As  we  have  already  seen,  the  dower  estate  of  the 
widow  was  not  liable  for  the  debts  of  the  husband  which 
had  been  allowed  against  his  estate  by  the  county  court; 
and  no  statute  of  the  state  authorizes  the  district  courts, 
when  granting  a  license  to  sell  the  real  estate  of  the  in- 
testate to  pay  his  debts,  to  include  therein  the  widow's 
dower.  Indeed,  it  is  clear  from  a  reading  of  the  statute 
on  the  subject  of  the  sale  of  lands  for  the  payment  of  the 
debts  of  an  intestate  (Compiled  Statutes,  ch.  23)  that 
tliese  statutes  contemplate  only  the  sale  of  the  intestate's 
interest  in  the  lands  of  which  he  died  seized.  But  his 
iijterest  in  those  lands,  even  during  his  lifetime,  was  sub- 
ject to  his  wife's  inchoate  right  of  dower,  and,  at  the  in- 
stant of  his  death,  the  law  transmuted  the  inchoate 
dower  lien  into  an  absolute  dower  estate,  subtracted  it 
from  the  lands  of  the  intestate,  and  vested  the  right 
thereto  in  his  widow.  By  section  82  of  said  chapter  it  is 
provided  that  such  a  license  may  be  so  framed  as  to  au- 
thorize the  sale  of  the  reversion  of  the  dower  of  the 
widow,  and  if  not  so  framed,  that  such  reversion  may  be 
sold  after  the  expiration  of  the  widow's  life  estate.  In 
the  case  at  bar  the  administrator  described  the  lands  of 
which  the  intestate  died  seized,  procured  a  license  for 
their  sale  to  pay  his  debts,  and  sold  them  without  any 
more  specific  description.  Nowhere  in  the  proceedings 
was  it  stated,  in  so  many  words,  that  he  was  selling 
merely  the  interests  of  the  intestate  in  those  lauds;  that 
he  was  or  was  not  attempting  to  sell  the  dower  estate 
of  the  widow  in  those  lands,  nor  that  he  was  or  was  not 
selling  or  attempting  to  sell  the  reversion  of  the  dower  of 
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the  widow.  We  are  not  called  upon  at  this  time  to  say 
whether  the  purchaser  at  this  administrator's  sale  ac- 
quired the  fee-simple  title  to  all  these  lands  subject  to 
the  dower  estate  of  the  widow  therein,  or  whether  sucli 
purchaser  acquired  the  fee-simple  title  to  only  two-thirds 
of  such  lands;  but  we  are  quite  clear  that  the  adminis- 
trator was  not  authorized  by  the  district  court  to  sell 
the  dower  estate  of  the  widow  in  the  lands  of  his  intes- 
tate and  that  the  widow's  dower  in  these  lands  was  not 
affected  by  that  sale.  We  have  not  been  cited  to  any 
case,  nor  have  we  been  able  to  find  one,  which  holds  that 
a  sale  made  by  an  administrator  of  his  intestate's  lands 
to  pay  ordinary  unsecured  debts  proved  against  his  es- 
tate bars  the  widow  of  the  intestate  from  dower.  So  far 
as  we  have  examined  the  cases  the  uniform  holding  is  the 
other  way.  (See,  among  others,  Kent  v.  Taggart,  68  Ind. 
163;  Elliott  v.  Frakes,  71  Ind.  412;  Armstrong  v.  Cavitty  78 
Ind.  476;  Compton  v.  Pniitt,  88  Ind.  171;  House  v.  Fowle, 
29  Pac.  Rep.  [Ore.]  890;  Whiteaker  v.  Belt,  36  Pac.  Rep. 
[Ore.]  534;  Toledo,  P.  d  W.  R.  Co.  v.  Curttmius,  65  111.  120.) 
2.  A  second  argument  of  the  purchaser  at  the  adminis- 
trator's sale  in  support  of  the  judgment  of  the  district 
court  is  that  he  i^  an  innocent  purchaser  of  this  real  es- 
tate without  notice  of  the  rights  of  the  widow  to  a  dower 
estate  in  these  lands;  that  when  he  purchased  them  at 
the  administrator's  sale  he  believed  he  was  acquiring  a 
perfect  title  to  all  the  lands  described  in  the  license 
granted  by  the  district  court  to  the  administrator.  .  But 
the  administrator's  sale  was  a  judicial  sale.  It  was 
made  and  approved  by  authority  of  the  district  court  of 
the  county  where  the  lands  were  situate,  and  the  doc- 
trine of  caveat  emptor  applies  to  a  purchaser  of  lands  at 
a  judicial  sale.  The  purchaser  was  bound  to  take  no- 
tice of  the  authority  of  the  administrator,  and  this  au- 
thority was  to  sell  only  the  interest  which  the  intestate 
had  at  his  death  in  the  lands  sold.  He  was  purchasing 
real  estate,  and  it  was  his  duty  to  examine  the  title  and 
he  had  no  right  to  rely  upon  statements  of  the  adminis- 
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trator,  if  any  were  made,  as  to  the  character  of  the  title 
which  he  was  selling.  But  the  record  of  the  proceedings 
under  which  the  administrator  sold  disclosed  upon  its 
face  that  John  Motley  had  died  intestate,  seized  of  cer- 
tain lands  in  Adams  county;  that  he  left  a  widow  and 
certain  children  and  that  the  administrator  was  making 
the  sale  of  tlu^se  lands  to  pay  debts  allowed  by  the  county 
court  of  Adams  county  against  the  intestate's  estate. 
The  purchaser  at  this  administrator's  sale  was  charged 
with  noti<*e  of  all  that  this  record  discloses,  and  it  was 
of  itself  notic(»  that  this  widow  had  a  dower  estate  in 
the  lands  whi<*h  were  being  sold.  (See  Norton  v.  Xe- 
h'O.Hl'u  Loan  ct  Trust  Co.,  35  Xt4).  4(5(5;  lUdkr  v.  Fitzgerald^ 
43  Neb.  1{)2;  ^yhit(:al'ir  r.  Bvlt,  3(5  Pac.  Uep.  [Ore.]  534.) 

3.  The  widow  of  the  intestate  was  made  a  party  to  the 
proceedings  of  the  administrator  for  the  sale  of  these 
lands.  Notice,  as  recjuired  by  the  statute,  was  served 
upon  her  to  appear  and  show  cause,  if  any  she  had,  why 
such  license  should  not  be  granted,  but  she  made  no 
appearance  whatever  to  that  i)roceeding.  Another  argu- 
ment of  the  purchaser  at  this  administrator's  sale,  in  sup- 
port of  the  judgment  of  the  district  court,  is  that  the 
widow  cannot  now  maintain  this  action  to  have  her 
dower  assigned,  inasmuch  as  she  neglected  to  appear  in 
the  district  court  in  the  proceeding  by  the  administrator 
to  sell  the  lands  of  her  husband  and  set  up  her  dower 
estate  in  that  proceeding.  We  do  not  think  any  adjudi- 
cated case  can  be  found  which  will  sustain  this  conten- 
tion. The  writer  at  least,  after  a  i)atient  and  protracted 
search,  has  been  unable  to  find  any  such  case.  Whether 
the  district  court  is  invested  with  jurisdiction  to  assign 
dower  in  any  case  we  do  not  determine,  but  certainly 
that  was  not  the  object  of  the  proceedings  by  the  admin- 
istrator in  seeking  a  license  to  sell  the  real  estate  of  his 
intestate.  The  application  of  the  administrator  in  that 
proceeding  alleged  the  death  of  his  intestate,  described 
certain  lands  of  which  he  died  seized,  that  certain  claims 
had  been  proved  against  his  estate  in  the  county  court, 
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and  that  the  personal  estate  of  the  intestate  was  insuf- 
ficient to  pay  these  allowed  claims  and  the  expenses  of 
administration,  and  prayed  the  district  court  for  a  li- 
cense to  sell  the  intestate's  real  estate  to  pay  those 
claims.  If  the  widow  had  appeared  in  that  proceeding 
it  would  have  been  no  defense  to  the  application  for  her 
to  allege  that  she  had  a  dower  estate  in  those  lands. 
Such  an  answer  would  have  stated  no  defense  to  the  ap- 
plication of  the  administrator.  The  only  defense  that 
could  have  been  made  to  the  application  would  have 
been  one  which  traversed  some  of  its  allegations;  and, 
if  we  consider  that  the  widow  by  not  appearing  confessed 
the  allegations  of  the  administrator's  petition,  it  was  not 
a  confession  that  she  had  no  dower  estate  in  this  real 
estate,  but  a  confession  that  she  had  no  cause  to  urge 
why  the  license  should  not  be  granted  as  prayed.  And 
when  the  district  court  found  that  the  allegations  of  the 
application  of  the  administrator  were  true  and  adjudged 
that  the  license  should  be  granted  as  prayed,  he  neither 
found  nor  adjudged  that  the  widow  of  the  intestate  had 
no  dower  estate  in  the  lands  licensed  to  be  sold.  On  the 
other  hand,  the  application  of  the  administrator  and  the 
evidence  introduced  by  him  in  support  of  it  informed  the 
district  court  that  the  intestate  had  left  a  widow,  and 
that  was  of  itself  notice  to  the  court  granting  the  license 
to  sell  that  the  widow  had  a  dower  estate  in  th^  e  lands; 
and  it  would  be  doing  an  injustice  to  the  intelligence  of 
the  court  to  indulge  the  presumption  that  by  granting 
the  license  to  sell  he  adjudged  that  the  widow  had  no 
dower  estate  therein  or  that  he  intended  to  include  in 
such  license  the  widow's  dower  estate. 

The  question  as  to  whether  a  widow  is  barred  from 
prosecuting  an  action  for  the  assignment  of  dower  in 
lands  which  had  been  sold  under  a  judicial  proceeding 
to  which  she  was  a  party,  but  made  no  appearance,  was 
presented  to  the  supreme  court  of  Illinois  in  Sliaefer  v. 
Weedy  3  Gil.  511,  in  1846,  Abraham  Lincoln  appearing  for 
the  widow.    Shaeffer  had  furnished  material  and  labor 
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towards  the  erection  of  an  improvement  on  the  hus- 
band's real  estate  during  the  latter's  lifetime.  After 
the  husband's  death  he  brought  suit  to  have  established 
and  foreclosed  a  mechanic's  lien  upon  the  real  estate  for 
the  labor  and  material  furnished  the  husband.  To  this 
proceeding  the  widow  was  made  a  party,  but  she  did 
not  appear  in  the  action;  and  it  was  insisted  that  the 
judgment  rendered  in  that  proceeding  upon  her  default 
estopped  or  barred  her  right  of  dower  in  the  lands  in- 
volved in  that  proceeding.  The  contention,  however, 
was  overruled. 

A  statute  of  the  state  of  Illinois  provided  that  one  who 
had  mortgaged  his  real  estate  should  be  deemed  to  have 
waived  or  released  his  homestead  right  in  the  real  estate 
tlierein  if  there  was  inserted  in  the  mortgage  the  follow- 
ing: "Hereby  releasing  and  waiving  all  rights  under  and 
by  virtue  of  the  homestead  exemption  laws  of  this  state." 
A  man  and  his  wife  executed  a  mortgage  upon  their 
homestead,  but  the  mortgage  did  not  contain  the  release 
of  the  homestead  right  as  provided  by  statute.  Suit 
was  brought  to  foreclose  this  mortgage.  The  husband 
and  wife  were  made  parties  and  duly  served  with  pro- 
cess, but  made  default.  A  decree  of  foreclosure  was  en- 
tered, the  real  estate  sold,  and  the  sale  confirmed.  In 
Ifosl'iiis  V.  lAtchficldy  31  111.  137,  the  supreme  court  of 
Illinois  held  that  the  husband  and  wife  were  not  barred 
from  asserting  their  homestead  rights  in  the  mortgaged 
premises  because  of  their  failure  to  appear  and  set  up 
that  right  in  the  foreclosure  proceeding,  and  thai  the 
decree  pronounced  in  that  action  did  not  have  the  effect 
to  take  away  the  homestead  right  of  the  husband  and 
wife.  The  court  said:  "This  mortgage  as  to  homestead 
right  is  like  a  mortgage  in  which  the  wife  has  not  re- 
leased her  right  of  dower,  when  sought  to  be  enforced 
in  defiance  of  that  right.  Suppose  in  such  a  case  the  wife 
were  made  a  party  to  a  bill  to  foreclose  a  mortgage,  with- 
out any  averment  that  any  right  of  dower  existed  or  that 
the  wife  had  released  her  dower,  and  a  decree  passed 
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against  the  husband  and  wife,  foreclosing  the  mortgage 
and  ordering  a  sale  of  the  premises.  No  one  would  con- 
tend that  the  right  of  dower  would  be  affected  by  such 
decree,  or  that  a  sale  under  it  could  convey  the  premises 
freed  from  the  right  of  dower,  for  the  simple  reason  that 
the  law  has  provided  a  different  and  an  only  mode  for 
the  release  of  dower."  To  the  same  effect  see  Moore  v. 
Titman,  33  111.  357,  where  it  was  held  that  the  right  se- 
cured by  the  homestead  act  can  only  be  lost  by  release 
or  abandonment  in  the  mode  pointed  out  by  statute.  A 
mere  failure  to  claim  the  right  by  answer  or  cross-bill  in 
a  suit  to  foreclose  a  mortgage  wherein  the  right  is  not 
released,  will  not  have  the  effect  to  bar  the  right  or  be 
considered  as  a  relinquishment  of  the  benefits  of  the 
statute.  A  decree  by  default  and  a  sale  thereunder  will 
not  operate  to  bar  the  right.  To  the  same  effect  see 
Mooers  v.  Dixon,  35  111.  208;  Wing  v.  Cropper^  35  111.  256. 

In  Grady  v.  McCorkle,  57  Mo.  172,  the  owner  of  real  es- 
tate entered  into  a  contract  to  convey  the  same  and  died. 
After  his  death  the  contractee  brought  suit  against  his 
widow  and  heirs  for  the  specific  performance  of  this  con- 
tract. The  widow  was  duly  served  with  process  in  that 
suit,  but  made  no  appearance  therein,  and  a  decree  of 
specific  performance  was  entered  as  prayed  by  the  con- 
tractee. Subsequently  the  widow  instituted  a  proceed- 
ing to  have  her  dower  assigned  in  this  real  estate  and 
the  contractee  interposed  the  decree  entered  in  the  spe- 
cific performance  suit  as  a  bar  to  the  widow's  claim  for 
dower;  but  the  court  held:  "In  a  suit  for  specific  per- 
formance of  a  contract  to  convey  land,  brought  against 
the  widow  and  heirs  of  the  owner,  where  the  dower 
of  the  widow  is  not  in  any  manner  determined  or  liti- 
gated, or  drawn  in  question  by  the  proceedings,  a  decree 
for  plaintiff  will  not  estop  the  widow  from  afterward 
recovering  her  dower."  The  statute  of  Missouri,  like 
ours,  provided  that  the  widow  should  be  endowed  with 
a  third  part  of  all  the  lands  whereof  her  husband  was 
seized  of  an  estate  of  inheritance  at  any  time  during  the 
29 
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marriage.  Construing  this  statute  the  court  said:  "The 
right  of  dower  attaches  whenever  there  is  a  seizin  by  the 
husband  during  the  marriage,  and,  unless  it  is  relin- 
quished by  tlie  wife  in  the  manner  prescribed  by  law, 
it  becomes  absolute  at  the  liusband's  death.  After  the 
right  of  dower  has  once  attached,  it  is  not  in  the  power 
of  the  husband  alone  to  defeat  it  by  any  act  in  the  nature 
of  an  alienation  or  charge.  It  is  a  right  in  law,  fixed  from 
the  moment  the  facts  of  marriage  and  seizin  concur,  and 
becomes  a  title  paramount  to  that  of  any  person  claim- 
ing under  the  husband  by  subsequent  act."  Discussing 
the  effect  of  the  decree  in  the  specific  performance  suit 
the  court  said:  "The  whole  object,  extent,  and  scope  of 
that  proceeding  was  to  have  the  agreement  and  under 
taking  of  William  Grady  specifically  performed.  The 
rights  against  the  widow  and  heirs  were  precisely  the 
same  as  they  w^ould  have  been  against  William  Grady, 
had  he  been  alive  and  made  a  party  to  the  suit.  But  a 
suit  against  him  would  not  have  affected  his  wife's  right 
to  dower  without  any  concurring  act  on  her  part. 
*  *  *  The  question  of  the  plaintiff's  right  of  dower 
was  neither  raised  nor  decided  and  was  not  made  a  sub- 
ject of  adjudication  in  the  suit  for  specific  performance. 
The  plaintiff  did  not  answer,  and  although  she  was  per- 
haps properly  made  a  party,  my  conclusion  is  that  she 
is  not  barred  from  claiming  her  dower  interest  in  the 
land — she  having  done  nothing  to  relinquish  the  same.'' 
A  case  exactly  in  point  here  is  Compton  v.  Pruitf,  88  Ind. 
171.  In  that  case  an  administrator  was  licensed  to  sell 
the  lands  of  his  intestate  to  pay  debts  proved  against  his 
estate.  His  widow  was  made  a  party  to  this  proceeding, 
but  did  not  appear  therein.  The  widow  then  brought 
suit  to  have  her  dower  assigned  and  the  proceedings  of 
the  administrator  by  which  the  lands  of  the  Intestate 
were  sold  and  conveyed  were  pleaded  in  bar  of  the 
widow's  action;  but  the  court  overruled  the  plea  and 
summed  up  its  conclusion  in  the  syllabus  as  follows: 
"An  administrator  cannot,  without  a  widow's  consent, 
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sell  her  interest  in  lands  of  which  her  husband  died 
seized,  to  make  assets  to  pay  debts.  If  a  widow  be  made 
defendant  to  a  proper  petition  to  sell  such  lands,  her  de- 
fault gives  no  power  to  sell  her  interest,  and  a  purchaser 
does  not  acquire  even  color  of  title  against  her,  and  any 
attempt  to  sell  her  interest  is  a  nullity."  The  court  said : 
"In  this  case  the  petition  [that  is,  of  the  administrator 
for  leave  to  sell  to  pay  debts]  stated  1:hat  the  decedent 
died  seized  of  the  land,  etc.,  leaving  a  widow.  That  was 
equivalent  to  a  statement  that  only  two-thirds  of  it  was 
liable  to  be  made  assets.  It  notified  the  court  and  all 
parties  in  interest  to  that  effect  as  fully  as  if  the  lan- 
guage ♦  •  ♦  stated  expressly  that  the  land  to  bo 
sold  was  two-thirds  of  the  land  described.  So  the  notic  e 
of  the  application  to  sell  stated  that  the  administrator^; 
had  filed  their  petition  to  sell  the  real  estate  of  the  de- 
cedent, nothing  more.  Such  a  petition  and  notice  did  n  it 
inform  the  widow  of  an  intended  attack  upon  her  rights 
and  she  was  guilty  of  no  laches  in  failing  to  appear  in  the 
proceeding.  She  had  a  right  to  presume  that  the  land 
liable  to  be  made  assets  was  the  only  subject  of  the  peti- 
tion and  against  such  a  petition  she  had  no  defense."  To 
the  same  effect  see  Elliott  v,  Frakes,  71  Ind.  412. 

In  MercMnts  Bank  v.  Thotnsonj  55  N.  Y.  7,  it  was  held : 
"Where  the  wife  of  a  mortgagor  has  not  joined  in  the 
mortgage  and  has  an  inchoate  right  of  dower  in  the  mort- 
gaged premises,  the  making  of  her  a  party  to  an  action  of 
foreclosure  without  allegations  in  the  complaint  that  the 
mortgage  is  prior,  superior,  or  hostile  to  her  interest  does 
not  affect  that  interest,  nor  does  the  general  clause  in 
the  judgment  foreclosing  defendants  of  all  right  in  the 
premises." 

In  Pai^nenter  v.  Binkley,  28  O.  St.  32,  D.  and  M.  insti- 
tuted proceedings  to  foreclose  a  mortgage  executed  by 
B.  alone,  making  B.'s  wife  a  party.  The  wife  did  not 
answer  or  appear  in  the  case.  A  decree  of  foreclosure 
was  rendered  and  the  land  sold,  and  the  court  held  that 
the  foreclosure  proceeding  did  not  bar  B.'s  wife  of  her 
right  of  dower  in  the  land  sold. 
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Hooper  v.  CastetteVy  45  Neb.  67,  was  a  suit  brought  to 
foreclose  a  mortgage  executed  by  both  husband  and  wife. 
The  mortgagor  and  his  wife  were  made  parties  and  Quly 
served  with  process,  but  made  no  appearance  to  tho 
action.  Certain  judgment  creditors  of  the  mortgagor 
were  also  made  parties.  They  filed  answers  setting  up 
their  judgments  and  claiming  that  they  were  liens  upon 
the  mortgaged  real  estate  subject  to  the  mortgage.  The 
court  so  found  and  decreed.  The  land  was  sold  and 
after  the  mortgage  was  discharged  there  was  a  surplus 
paid  into  court.  The  judgment  creditors  claimed  that 
this  surplus  should  be  applied  on  their  judgments.  The 
mortgagor  and  his  wife  claimed  that  they  were  entitled 
to  the  surplus  in  iieu  of  their  homestead.  It  was  con- 
tended in  that  case  that  the  mortgagor  and  his  wife  were 
estopped  from  claiming  the  surplus  proceeds  of  the  sale 
because  of  their  failure  to  set  up  their  homestead  rights 
in  the  foreclosure  suit;  but  this  contention  was  by  this 
court  overruled,  and  it  was  held  that  the  question  of  the 
homestead  rights  of  the  mortgagor  was  not  involved  nor 
litigated  in  the  foreclosure  suit,  and  that  the  decree  ren- 
dered in  that  suit  was  not  a  bar  to  the  mortgagor's  ap 
plication  to  have  the  surplus  paid  to  him  in  lieu  of  the 
homestead. 

4.  A  fourth  argument  of  the  purchaser  is  that  the 
widow  has  estopped  herself  by  her  conduct  from  now- 
claiming  her  dow^er  estate  in  the  lands  in  controversy. 
The  averment  of  the  purchaser's  answer  on  this  subject 
is  as  follows:  "That  said  plaintiff  [that  is,  the  widow] 
was  present  in  person  and  attended  the  sale  of  said  real 
estate  and  heard  the  bids  made  therefor  and  knew  what 
said  real  estate  sold  at  and  never  at  any  time  made  any 
objections  thereto."  The  evidence  sustains  this  aver- 
ment of  the  answer.  But  the  widow  has  not  estopped 
herself  from  claiming  her  dower  estate,  because  she  at- 
tended the  administrator's  sale  and  made  no  objections 
thereto.  The  administrator  was  not  selling  or  attempt- 
ing to  sell. her  propc^rty.     She  had  no  objection  to  the 
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sale  of  her  husband's  interest  in  the  lands  of  which  he 
died  seized,  and  therefore  she  kept  silent.  It  was  not 
her  duty  to  speak  and  advise  the  bidders  at  that  sale  of 
the  laws  of  the  state.  The  bidders,  as  well  as  the  widow, 
were  bound  to  know  those  laws.  The  answer  of  the  pur- 
chaser does  not  allege,  nor  do  the  proofs  show,  that  he 
was  induced  to  purchase  this  real  estate  because  of  any- 
thing done  or  omitted  to  be  done  by  the  widow.  His 
sole  complaint  is  that  she  kept  silent.  But  a  complete 
answer  to  this  is  that  she  did  not  keep  silent  under  cir- 
cumstances when  it  was  her  duty  to  speak. 

Scribner,  discussing  the  question  under  consideration 
and  citing  the  authorities,  says:  "Whore  the  widow  has 
done  nothing  to  mislead  the  purchaser,  and  the  circum- 
stances are  such  that  she  is  not  required  by  good  faith  to 
disclose  her  claim,  her  mere  silence  in  regard  to  it  does 
not  affect  her  right.  Thus,  her  failure  to  give  notice  of 
her  claim  when  the  land  in  which  she  has  'dower  is  ad- 
vertised for  sale  is  no  bar  to  her  recovery.  So,  where 
lands  are  sold  by  a  commissioner  under  an  order  of  court, 
obtained  by  the  widow  as  administratrix,  but  nothing  is 
said  or  done  to  induce  the  belief  that  she  will  waive  her 
dower,  a  simple  omission  on  her  part  to  announce  at  the 
sale  that  the  land  will  be  sold  subject  to  her  dower  will 
not  estop  her  from  asserting  that  right.  *  •  •  In 
order  to  constitute  an  estoppel  in  pais  not  only  must  the 
widow  by  her  words  or  conduct  have  caused  the  pur- 
chaser to  believe  that  he  would  acquire  a  title  discharged 
from  dower,  but  he  must  also  have  acted  upon  that  belief 
in  making  his  purchase  and  paying  the  purchase  money." 
(2  Scribner,  Dower  [2d  ed.],  p.  271.) 

The  same  question  was  presented  in  House  v.  Fowle,  29 
Pac.  Eep.  [Ore.]  890,  and  there  the  court  said:  "A  widow 
is  not  estopped  to  assert  her  dower  in  land  sold  by  order 
of  court  to  satisfy  decedent's  debts  because  she  assured 
the  purchaser  that  the  title  was  good  and  did  not  in- 
timate her  intention  to  claim  the  same — her  dower.  *  * 
The  defendant's  next  contention  is  that  under  the  par- 
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ticular  facts  in  this  case  the  plaintiflf  is  estopped  from 
claiming  her  dower.  The  facts  relied  upon  to  create  the 
estoppel  are  fully  set  out  in  the  defendant's  answer,  but 
we  think  they  are  entirely  insufficient.  It  may  be  con- 
ceded, and  no  doubt  is  true,  that  the  defendant  acted  in 
the  most  perfect  good  faith.  There  is  nothing  shown 
indicating  bad  faith  on  either  side.  The  defendant  was 
chargeable  with  notice  of  what  the  statutes  contain  and 
of  the  nature  of  the  title  he  would  acquire  at  such  sale. 
In  addition  to  this  the  rule  of  careat  emptor  applies  to  all 
judicial  sales  in  this  state.  It  was  the  defendant's  priv- 
ilege and  his  duty  to  investigate  the  title  before  the  sale 
and  for  that  purpose  to  employ  such  assistance  as  he 
might  deem  necessary;  but  he  did  not  resort  to  the  usual 
methods  to  ascertain  the  state  of  tJie  title.  An  un- 
learned woman,  unacquainted  with  the  fonns  of  convey- 
ancing or  the  methods  of  business,  could  not  be  regarded 
as  a  safe  guide  or  source  of  information  from  whom  the 
true  state  of  the  title  could  be  learned.  It  will  be  no- 
ticed that  the  defendant  did  not  ask  the  plaintiff  at 
either  of  the  conversations  he  had  with  her  whether  she 
had  or  claimed  any  interest  in  the  lands  as  dower  or 
otherwise.  What  she  told  him  was  that  the  title  was 
good.  That  statement  was  literally  true,  but  it  is  not 
equivalent  to  the  statement  that  she  had  no  dower  in 
the  land  and  that  if  he  would  purchase  at  the  sale  he 
would  acquire  a  fee-simple  title  free  from  all  incum- 
brances. It  does  not  anywhere  appear  that  the  defend- 
ant relied  upon  the  statements  or  representations  of  the 
plaintiff  and  was  thereby  induced  to  make  the  purchase." 
To  the  same  effect  is  Whitidker  v.  Belt,  36  Pac.  Rep.  [Ore.] 
534. 

The  question  under  consideration  was  presented  to  the 
supreme  court  of  Illinois  in  Toledo,  P.  d  W.  R.  Co.  v.  Cur- 
teniuSy  65  111.  120,  and  the  court  said  that  a  widow  was 
not  estopped  from  asserting  her  claim  for  dower  because 
she  had  consented  to  and  advised  a  guardian's  sale  of  the 
real  estate  of  which  her  husband  died  seized. 
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^  The  cases  cited  by  the  purchaser  hef^  do  not  sustain  his 
contention  that  the  widow  in  this  action  by  her  conduct 
has  estopped  herself  from  claiming  her  dower  estate. 
In  the  first  case,  Smilcff  r.  Wriyht,  2  O.  506,  the  widow 
was  not  only  present  at  the  administrator's  sale,  but  she 
expressly  and  publicly  asserted  that  the  sale  of  the  lands 
about  to  be  made  would  include  her  dower  interest.  The 
license  to  sell  in  that  case  provided  that  the  lands  should 
be  sold  subject  to  her  dower  estate,  and  after  the  sale  had 
begun  she  caused  it  to  be  suspended  in  order  that  the 
administrator  might  announce  her  agreement  that  the 
sale  should  include  her  dowser  estate.  The  sale  was 
then  resumed,  and  in  consequence  of  this  agreement 
upon  her  part  the  bids  for  the  real  estate  were  largely 
increased  and  the  administrator,  wuth  the  consent  of  the 
widow,  then  and  there  attempted  to  sell,  and  did  sell, 
her  dower  interest  in  her  i)resence;  and  under  these  cir- 
cumstances the  court  held  that  she  could  not  afterwards 
claim  her  dower  in  the  lands  as  against  the  purchaser  at 
that  sale.  The  other  case  cited  by  the  purchaser  here  is 
Pepper  v,  Zdhnsinfjer,  94  Ind.  88.  In  that  case  the  admin- 
istrator, who  had  been  licensed  to  sell  the  real  estate  of 
his  intestate  to  pay  debts,  was  requested,  in  writing,  by 
the  widow  to  sell  her  dower  estate  at  the  same  time  that 
he  sold  the  estate  of  hi»  intestate.  He  did  so,  and  then 
paid  to  the  widow  in  lieu  of  dower  one-third  of  the  en- 
tire proceeds  of  the  sale  and  the  court  held  that  the 
widow  was  estopped  from  afterwards  claiming  her  dower 
estate.  But  the  facts  of  these  two  cases  are  far  away 
from  the  facts  of  the  case  at  bar.  They  were  doubtless 
correctly  decided,  but  they  do  not  support  the  contention 
here  that  the  widow  has  estopped  herself  from  claiming 
dowser  solely  because  she  was  present  at  the  administra- 
tor's sale  and  kept  silent  in  regard  to  her  dower  estate 
in  the  lands  being  sold. 

5.  The  final  contention  of  the  purchaser  here  is  that 
the  widow  is  estopped  from  claiming  her  dower  estate 
because  she  received  a  part  of  the  proceeds  of  the  land 
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sold  by  the  admiBistrator  in  lieu  of  her  dower  estate. 
This  is  the  allegation  of  the  answer,  but  it  is  wholly  un- 
sustained  by  the  proofs.  The  only  evidence  offered  to 
sustain  this  allegation  is  that  the  administrator,  on  a 
final  settlement  and  distribution  of  the  assets  of  the  es- 
tate, paid  to  the  widow,  by  order  of  the  county  court, 
1117.01 1-3,  and  that  this  sum  was,  receipted  for  by  the 
widow  as  her  distributive  share  of  her  husband's  estate. 
There  is  not  a  word  in  the  record  which  shows  that  this 
money  was  paid  to  this  widow  in  lieu  of  her  dower  estate, 
or  that  she  accepted  it  as  such.  On  the  contrary,  the 
undisputed  evidence  is  that  this  payment  was  made  to 
and  received  by  the  widow  in  full  of  her  distributive 
share  of  her  husband's  estate,  not  in  lieu  of  her  (dower) 
estate,  or  in  consideration  of  her  release  or  conveyance 
of  her  (dower)  estate.  On  the  coming  into  the  county 
court  of  the  administrator's  final  report  it  appeared  that, 
after  the  payment  of  all  the  claims  allowed  against  the 
estate  of  the  intestate,  and  the  costs  and  expenses  of 
administration,  there  remained  in  his  hands  a  small  sum 
of  money.  It  was  out  of  this  residue  that  the  administra- 
tor paid,  by  order  of  the  county  court,  the  f  117  to  the 
widow.  With  the  question  as  to  whether  this  payment 
was  legally  made  we  are  not  concerned,  as  we  are  not 
reviewing  the  judgment  of  th^  county  court.  If  that 
tribunal  regarded  the  surplus  in  the  administrator's 
hands  as  part  of  the  personal  effects  of  the  intestate, 
though  it  arose  from  the  sale  of  his  real  estate,  and  con- 
sidered that  the  widow  was  entitled  to  a  child's  share 
of  such  residue,  the  county  court  may  have  been  mis- 
taken, as  the  intestate  s  real  estate  belonged!  to  his  heirs, 
subject  to  his  debts,  and  after  they  had  been  discharged 
by  sale  of  the  real  estate,  the  surplus  pt-maining  from  the 
proceeds  of  such  sale  may  have  belonged  to  the  heirs  and 
not  to  the  widow;  but  that  is  a  ma tt(T  between  the  heirs 
and  the  widow.  The  fact  that  the  widow  received  a 
part  of  the  residue  of  the  prococ^ls  of  the  sale  of  her  hus- 
band's real  estate  is  no  defense  to  the  purchaser  here 
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against  the  widow's  claim  for  her  own  estate.  Further- 
more, this  payment  to  the  widow  was  made  long  after 
the  purchase  of  the  real  estate  at  the  administrator's  sale, 
and  we  are  not  informed  by  the  record,  nor  are  we  able 
to  conjecture,  how  the  purchaser  was  induced  to  change 
his  status  and  buy  this  land  by  a  payment  made  to,  and 
accepted  by,  the  widow  after  the  purchase.  In  order  to 
estop  the  widow  from  claiming  her  dower  estate  as 
against  the  purchaser  he  must  show  that  he  was  induced 
to  change  his  status  by  something  that  she  did  or  omitted 
to  do.  If  the  county  court,  the  administrator,  and  the 
heil-s  erroneously  supposed,  on  final  settlement  of  the 
'  estate,  that  the  widow  was  entitled  to  part  of  the  money 
remaining  in  the  administrator's  hands,  and  on  that  sup- 
position that  money  was  paid  to  her,  how  can  the  pur- 
chaser claim  that  he  was  induced  to  make  the  purchase 
he  did  by  this  conduct  of  the  widow,  administrator,  heirs, 
and  county  court  after  he  made  his  purchase?  The  pre- 
cise question  under  consideration  was  presented  to  the 
supreme  court  of  Indiana  in  Gompton  v.  Pruitty  88  Ind. 
171,  and  the  court  held  that  the  receipt  by  the  widow 
of  part  of  the  proceeds  of  the  sale  of  lands  made  by  the 
administrator  to  pay  the  debts  of  the  intestate,  such  pay- 
ment to  the  widow  having  been  made  as  her  distributive 
share  of  her  husband's  estate,  did  not  estop  her  from 
claiming  her  dower  in  the  lands  sold. 

We  reach  the  conclusion  that  in  the  case  at  bar  the 
widow  has  been  illegally  and  unjustly  denied  her  dower 
estate  in  the  lands  of  her  deceased  husband.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  in'  accordance  with  this 
opinion. 

Rbyersbd  and  bbmanded. 
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Jambs  Palmer  v,  Mrs.  P.  L.  Carpenter. 

Filed  January  3, 1898.    No.  7721. 

1.  UBury:  Accommodation  Note:  Renewal.    Where  one  executes  his 

negotiable  note  payable  to  the  order  of  a  debtor  and  dellyers  it 
to  him  as  an  accommodation,  and  the  debtor  indorses  and  delivers 
the  note  to  his  creditor  in  payment  of  a  usurious  note  due  the 
creditor  from  the  debtor,  such  accommodation  note  is  not  a  re- 
newal of  the  usurious  note;  and,  in  a  suit  on  the  accommodation 
note  against  the  maker,  he  cannot  interpose,  as  a  defense  thereto, 
the  usurious  contract  existing  between  the  creditor  and  debtor. 

2.  Lost   Instruments:    Recovery:    Indemnity.    Where   a   negotiable 

promissory  note  payable  to  order  is  lost  before  its  maturity,  never 
having  been  indorsed  or  transferred,  the  execution  of  an  indem- 
nity bond  by  the  owner  to  the  maker  is  not  an  essential  prerequi- 
site in  order  to  a  recovery  upon  such  note. 

Error  from  the  district  court  of  Saline  county.  Tried 
below  before  Hastings,  J.     Affinnal 

Joshua  Palmer  and  Abbott  &  Abbott j  for  plaintiff  in  error. 

John  B.  Scott  and  John  D.  Pope,  contra. 

Ragan,  C. 

In  the  district  court  of  Saline  county  Mrs.  P.  L.  Car- 
penter recovered  a  judjijuient  on  a  promissory  note 
against  James  Palmer  and  the  latter  has  filed  here  a 
petition  in  error  to  review  that  judgment. 

1.  There  is  little  if  any  dispute  as  to  the  material  facts 
of  the  case  and  they  are  briefly  as  follows:  Joshua  and 
James  Palmer  were  brothers  and  Joshua  became  largely 
indebted  to  Mrs.  Carpenter  for  money  borrowed  for  which 
he  executed  to  her  his  note  and  by  the  contract  between 
them  Joshua  was  to  pay  interest  on  the  money  borrowed 
at  the  rate  of  18  per  cent  per  annum. 

In  1890  Joshua  and  Mrs.  Carpenter  had  a  settlement 
and  at  that  time  Joshua  paid  to  her  quite  a  large  sum  of 
money  and  still  owed  her  $300.     To  pay  this  sum  Joshua 
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induced  his  brother  James  to  execute  his  note  for  $300 
drawing  interest  at  10  per  cent  per  annum  payable  to  the 
order  of  Joshua  Palmer,  and  he  indorsed  and  delivered 
this  note  to  Mrs.  Carpenter  and  she  accepted  the  same  in* 
payment  of  the  debt  which  he  owed  her. 

When  the  $300  note  became  due  $100  was  paid  thereon 
and  James  Palmer  then  executed  his  two  notes  of  $100, 
each  drawing  10  per  cent  interest,  payable  to  the  order 
of  Sirs.  Carpenter,  and  delivered  them  to  her  and  she  sur- 
rendered the  $300  note.  One  of  these  $100  notes  matured 
on  January  1, 1893,  and  ajipears  to  have  been  paid.  The 
other  matured  on  January  1,  1894.  This  is  the  note  on 
which  this  suit  is  based.  Mrs.  Carpenter  lost  this  note 
before  its  maturity,  but  it  had  never  been  indorsed  nor 
transferred  to  any  one  by  her. 

In  the  district  court  James  Palmer  set  out  the  usurious 
loan  of  money  made  by  Mrs.  Carpenter  to  his  brother 
Joshua,  the  amount  of  money  that  had  been  paid  by 
Joshua  on  that  loan,  and  claimed  that  by  reason  of  the 
usurious  nature  of  that  contract  and  payments  made 
thereon  Joshua  had  been  discharged,  and  that  therefore 
there  was  nothing  due  on  the  note  sued  upon,  his  con- 
tention being  that  the  note  sued  upon  was  in  effect  a 
renewal  of  the  usurious  note  given  by  his  brother  Joshua 
to  Mrs.  Carpenter,  and  that  therefore  he  might  success- 
fully interpose  the  usurious  nature  of  that  contract  as  a 
defense  to  the  action  upon  this  note. 

The  district  court  took  a  different  view  of  the  matter, 
and  it  is  this  action  of  the  court  of  which  James  Palmer 
first  complains.  The  district  court  was  right.  The 
$300  note  executed  by  him  to  his  brother  and  by  the 
latter  indorsed  and  delivered  to  Mrs.  Carpenter  was  not 
a  renewal  of  the  note  which  Joshua  Palmer  had  given 
to  Mrs.  Carpenter,  but  was  indorsed  by  Joshua  Palmer 
to  Mrs.  Carpenter  and  accepted  by  her  in  payment 
and  discharge  of  the  usurious  note,  and  it  operated 
to  pay  that  usurious  debt.  {Culver  v.  Wilhem  Bros.,  48 
la.  26.) 
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Since,  therefore,  this  suit  was  not  upon  a  usurious  con- 
tract, nor  upon  any  renewal  of  such  contract,  the  defense 
of  usury  to  the  action  was  not  available  to  James  Palmer. 
James  Palmer  was  not  a  party  nor  a  privy  to  the  usurious 
contract  existing  between  his  brother  and  Mrs.  Carpen- 
ter. 

2.  A  second  complaint  of  James  Palmer  is  that  the 
district  court  permitted  Mrs.  Carpenter  to  recover  a 
judgment  on  the  lost  note  without  first  executing  and 
delivering  to  him  an  indemnity  bond  to  protect  him  from 
loss  and  damage  by  reason  of  the  loss  of  the  note  sued 
upon.  But  this  note  was  a  negotiable  note,  payable  to 
the  order  of  Mrs.  Carpenter,  lost  before  maturity,  and 
had  never  been  indorsed  or  transferred  by  her.  Under 
these  circumstances  is  the  execution  of  an  indemnity 
bond  by  the  owner  of  the  note  an  essential  prerequisite 
to  a  recovery  thereon? 

In  Mowery  v.  Masty  14  Neb.  510,  it  was  said  that  where 
a  negotiable  note  w^as  lost  after  maturity  a  recovery 
might  be  had  thereon  without  the  execution  of  an  in- 
demnity bond. 

In  Means  v.  Kendall,  35  Neb.  693,  it  was  said:  "Where 
a  negotiable  note  is  lost  before  it  becomes  due  the 
court  will  require  the  plaintiff  to  give  an  indemnifying 
bond  to  the  maker  as  a  condition  of  recovering  judg- 
ment; but  where  the  instrument  is  lost  after  it  becomes 
due  no  bond  ordinarily  would  be  required."  But  the 
opinion  does  not  disclose  whether  the  lost  note  sued  upon 
was  lost  before  or  after  maturity,  and  the  case  can  be 
regarded  as  an  authority  only  for  the  proposition  that  an 
indemnity  bond  is  not  necessary  to  recovery  upon  a 
negotiable  promissory  note  lost  after  its  maturity,  not 
having  been  previously  indorsed  or  transferred.  The 
question  was  again  presented  to  the  court  in  Kirktcood  v. 
First  Nat  Banky  40  Neb.  484,  where  the  authorities  upon 
the  subject  were  reviewed  at  some  length,  and  the  con- 
clusion was  there  reached  that  where  an  instrument 
negotiable  by  delivery  is  lost  before  maturity  a  bond  of 
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indemnity  should  be  required  as  a  condition  for  recovery 
thereon;  but  where  it  was  clearly  shown  that  the  instru- 
ment was  payable  to  order  and  not  indorsed,  or  tliat  it 
w^as  lost  after  maturity,  no  indemnity  bond  should  gen- 
erally be  required.  This  case,  we,  think,  controls  the 
decision  of  the  case  at  bar,  and  following  it  we  hold  that 
where  a  negotiable  promissory  note  payable  to  order  is 
lost  before  its  maturity,  never  having  been  indorsed  or 
transferi'ed,  the  execution  of  an  indemnity  bond  by  the 
owner  to  the  maker  is  not  an  essential  prerequisite  in 
order  to  a  recovery  upon  such  note. 
The  judgment  of  the  district  court  is 

Affirmed. 


Marshall  Field  et  al.  v.  D.  A.  Lumbard  et  al. 

Filed  January  3, 1898.    No.  7729. 

Beplevin:  Judgment:  Bond:  Liability  of  Sureties.  Where,  In  a 
replevin  suit,  the  defendant  recovers  and  judgment  is  entered  ab- 
solutely for  the  value  of  the  property,  and  not  in  the  alternative, 
for  a  return,  or  its  value  if  a  return  cannot  be  had,  the  sureties 
on  the  replevin  bond  are  not  liable  for  thi&  satisfaction  of  such 
judgment 

Error  from  the  district  court  of  Dodge  county.  Tried 
below  before  Marshall,  J.    Affirmed. 

Montgomery  &  ITall  and  Fred  W.  Yaughany  for  plaintiffs 
in  error. 

TT.  J.  Court righty  contra. 

Irvine,  C. 

This  was  an  action  on  a  replevin  bond,  in  which  a  judg- 
ment of  dismissal  was  obtjiined  by  tlie  defendant.  In 
the  rephnin  action  there  had  be(m  a  finding  or  verdict 
for  the  defendants  therein,  but  the  judgment  was  for  the 
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value  of  the  property  only,  and  not  in  the  alternative,  for 
a  return  thereof  or  its  value,  as  the  statute  requires;  and 
the  defendant  herein,  the  surety  on  the  bond,  asserted 
that  he  was  discharged  because  of  this  irregularity.  A 
consideration  of  this  question  renders  unnecessary  an 
examination  of  the  other  questions  involved. 

It  was  in  one  ease  suggested,  without  decision,  that 
the  provision  for  an  alternative  judgment  is  solely  for 
the  benefit  of  the  defendant,  and  that  the  plaintiff  cannot 
on  that  account  complain.  {(loodman  r.  Kainedif,  10  Xeb. 
270.)  That  suggestion  was  contrary  to  two  prior  de- 
cisions, holding  the  requirement  mandatory.  (llinik^r  i\ 
Hammill,  7  Neb.  231;  Mowe  v,  Kepner,  7  Neb.  291.)  The 
doctrine  of  the  earlier  cases  lias  since  several  times  been 
reaffirmed.  {Sinfftr  Mfg.  Co.  v.  Dunham^  33  Neb.  680; 
Manlier  v.  Kine,  35  Neb.  746.)  It  must  now,  therefore,  be 
taken  as  established  that  the  requirement  is  mandatory, 
and  that  either  party  may  insist  upon  its  observance.  It 
was  further  held  in  Goodman  v.  Kenned}/  that  before  the 
plaintiflf  can  be  heard  to  complain  that  the  judgment  was 
absolute,  he  must  make  it  appear  that  a  return  is  prac- 
ticable. This  case  was  cited  on  this  point  in  the  recent 
case  of  Eickhof'  v.  Eikenharyy  52  Neb.  332,  but  the  point 
was  not  there  considered  necessary  to  a  decision,  and  was 
guarded  accordingly.  In  Mmiker  v.  Sline  the  burden  of 
l)roof  was  otherwise  stated,  and  it  was  made  the  duty  of 
the  defendant  to  show  that  a  return  could  not  be  had. 
In  the  case  before  us  nothing  appears  to  show  wdiether 
or  not  a  return  could  be  had;  but  we  do  not  think  it 
necessary  here  to  determine  where,  in  a  suit  between 
the  parties,  the  burden  of  proof  lies;  because,  where  the 
action  is  against  the  surety  on  the  bond,  other  principle? 
govern.  If,  in  the  original  action,  the  burden  is  upon 
plaintiff,  it  must  be  because  the  information  and  means 
of  proof  lie  especially  in  his  possession, — a  considera- 
tion which  doi^s  not  apply  to  his  surety.  In  Dorr'nujion  v. 
Mq/vr,  8  Neb.  211,  it  was  held  that  the  sureties  cannot 
complain  because  the  judgmeiit  is  not  in  the  alternative. 
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The  opinion  treats  this  point  very  briefly,  giving  as  a 
reason  that  the  sureties  may  appear  in  the  replevin  suit 
and  have  judgment  properly  entered,  and  if  they  fail  to 
do  so  they  are  bound.  The  question  recurred  in  Lcc  t\ 
Hastifiys,  13  Neb.  508,  and  the  judgment  was  reversed 
apparently  for  the  reason  that  the  replevin  judgment  was 
not  in  the  alternative.  In  Lee  i\  Hastwgs  the  parties  to 
the  replevin  suit  stipulated  for  an  absolute  judgment,  but 
this  was  not  considered  as  distinguishing  the  case  from 
Dorrington  v.  3/ryrr,  because  the  argument  seems  rather 
to  have  been  that  the  stipulation  had  the  opposite  effect, 
for  the  court  said:  "Even  where  such  a  stipulation  is 
entered  into  it  does  not  preclude  the  necessity  for  a 
formal  judgment  in  the  form  required  by  statute."  The 
decision  was  reasoned  wholly  on  the  theory  that  the 
statute  formed  a  part  of  the  obligation  and  that  the 
sureties  were  entitled  to  have  their  contract  construed 
according  to  its  terms;  that  their  liability  could  not  be 
enlarged  by  kny  disregard  of  the  requirements  of  the 
law.  The  same  judge  wrote  both  opinions,  and  in  Ij*c  v. 
Hastings  he  says  that  Dorrington  v.  Meyer  "has  no  appli- 
cation to  the  facts  of  this  case."  As  the  difference  tv^as 
clearly  not  found  in  the  fact  that  there  was  a  stipulation 
in  the  later  case,  we  can  only  account  for  that  language 
by  supposing  that  the  fact  that  the  bond  in  Dorrington  r, 
Meyer  was  given,  and  perhaps  the  replevin  judgment 
there  considered  was  rendered,  before  the  enactment  of 
the  statute  requiring  an  alternative  judgment,  was  what 
controlled  the  court  in  the  former  case.  In  that  view 
Leev.  Hastings  rules  this  case  without  any  conflicting  case 
to  embarrass  us;  in  any  other  view  Iac  v,  Hastings  must 
be  treated  as  having  overruled  Dorrington  v,  Meyer,  and  so 
governing  the  present  case,  as  being  the  later  expression. 
Moreover,  we  think  the  doctrine  of  Lee  r.  Hastings  the 
better.  As  there  said,  the  surt^ties  cimtract  with  a  view 
to  an  alternative  judgment  if  the  i)laiutiff  should  be  un- 
r.uccessful.  They  are  discharged,  pro  tanto  at  least,  by  a 
return  of  the  property  if  the  judgment  be  regular;   but 
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if  the  judgment  be  absolute,  a  return  of  the  property 
would  not  satisfy  it,  and  their  liability  would  be  thereby 
increased.  Nor  do  we  think  that  it  is  their  duty  to 
appear  in  the  replevin  suit  and  see  that  the  judgment  is 
proper.  It  is  rather  the  duty  of  the  defendant  therein 
to  see  that  the  judgment  is  such  that  it  will  protect  him, 
than  for  the  sureties,  who  are  not  parties,  to  appear  and 
see  that  it  is  of  such  a  character  that  it  will  bind  them. 
Eickhoff'  V.  Eikenbary^  above  referred  to,  is  not  opposed  to 
this  view.  It  was  there  held  that  the  execution  need  not 
be  in  the  alternative,  because  the  statute  does  not  so 
provide,  and  because  it  is  the  plaintiff's  affirmative  duty 
to  return  the  property.  The  sureties  can  nevertheless  in- 
sist that  the  judgment,  by  following  the  statute,  makes  it 
possible  for  the  plaintiff  to  perform  that  duty  and  so 
satisfy  the  judgment.  The  judgment  of  the  district  court 
being  in  accordance  with  this  opinion,  it  is 

Affirmed. 


PHoajBB  Rebecca  Elizabeth  Elwina  Linton  et  al., 

tf  ^\  appellees,  v.  John  Whittakeb  Cooper  et  al., 

APPELLANTS. 

FiLBD  January  3, 1898.    No.  7646. 

1.  Conveyances:  Acknowledqmiecnt.  As  between  tlie  parties  an  ac- 
knowledgment is  not  essential  to  the  validity  of  a  conveyance, 
unless  the  property  be  a  homestead,  or  tor  the  purpose  of  barring 
dower. 


2. :    :    Married   Womew.    A   conveyance   by   a   married 

woman  of  her  separate  property,  not  her  homestead,  is  valid  be- 
tween the  parties  although  not  acknowledged. 

3.  Evidence:  Coitveyances:  Acknowledgment.    A  valid  acknowledg- 

ment permits  a  conveyance  to  be  received  in  evidence  without 
further  proof;  but  one  not  acknowledged  may  be  received  in  evi- 
dence if  its  execution  and  delivery  be  otherwise  proved. 

4.  Husband    and    Wife:    Mortgages:     Consideration.    A    married 

woman  may  pledge  her  separate  estate  to  secure  an  indebtedness 
of  her  husband,  but  there  must  be  a  new  consideration  to  sustain 
a  mortgage  to  secure  his  antecedent  debt. 
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5.  :   :   .    The  making  of  further  advances  to  the 

husband  is  a  sufficient  consideration  to  sustain  a  mortgage  by  the 
wife  of  her  separate  property  to  secure  an  antecedent  debt.  In 
such  case  the  repayment  of  the  subsequent  advances  does  not  dis- 
charge the  mortgage. 

6.  Mortgages:   Consideration:    Evidence.    Evidence  examined,   and 

held  to  conclusively  show  a  delivery  of  the  mortgage  in  suit,  and 
a  valid  consideration  therefor. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Reversed. 

Charles  A.  Ooss  and  John  L,  Webster y  for  appellants. 

John  T.  Gathers  and  William  A.  Redick^  contra. 

Irvine,  O. 

This  action  was  begun  by  Phoebe  Rebecca  Elizabeth 
Elwina  Linton,  and  her  husband,  Adolphus  Frederick 
Linton,  against  John  Whittaker  Cooper  and  others,  com- 
posing the  firm  of  Brown,  Janson  &  Co.,  bankers  in  Lon- 
don, the  object  being  to  have  declared  void  and  canceled 
a  mortgage  to  secure  £10,000,  purporting  to  have  been 
made  by  the  Lintons  to  Brown,  Janson  &  Co.  on  fifty 
acres  of  land  in  Omaha,  and  also  a  deed  purporting  to 
convey  certain  other  lands  in  Omaha,  from  the  Lintons 
to  Brown,  Janson  &  Co.  Brown,  Janson  &  Co.  answered, 
and  by  cross-petition  sought  the  foreclosure  of  both  in- 
struments, alleging  that  the  deed  had  been  executed  to 
secure  the  payment  of  a  debt.  On  the  trial  the  plaintiflFs 
dismissed  their  petition,  and  the  defendants  abandoned 
all  claim  under  the  deed,  so  that  the  case  procee<led  as 
one  by  the  defendants  against  the  plaintiffs  to  foreclose 
the  mortgage  on  the  fifty  acres.  There  was  a  finding  for 
the  plaintiffs,  and  a  decree  denying  foreclosure  and  can- 
celling the  mortgage.     The  defendants  appeal. 

Although  both  in  the  district  court  and  in  this  the 
burden  lies  upon  the  defendants  to  establish  tlie  mort- 
gage, the  case  can  be  best  developed  by  stating  the  de- 
fenses relied  on  by  the  plaintiffs.  These,  while  volu- 
30 
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minously  pleaded,  may  be  briefly  analyzed  as  follows: 
(1)  That  the  mortgage  was  never  delivered;  (2)  that  it 
was  not  acknowledged  according  to  law;  (3)  that,  if  given 
at  all,  it  was  to  secure  only  the  past  due  indebtedness 
of  Mr.  Linton,  and  covered  the  separate  property  of  Mrs. 
Linton,  and  was  without  consideration  as  to  her. 

Mrs.  Linton  is  of  American  birth,  the  daughter  of  John 
Borland  Finlay.  Mr.  Linton  is  a  British  subject;  and 
the  two  seem  to  reside  in  England,  although  their  letters 
in  evidence  are  dated  from  London,  Brighton,  Ostend, 
and  Aix-la-Chappelle.  Mrs.  Linton  is  the  owner  in  her 
own  right  of  a  considerable  amount  of  property  in  and 
about  Omaha,  including  the  fifty  acres  in  controversy. 
Mr.  Linton,  had  an  account,  in  1889,  with  the  banking 
firm  of  Browm,  Janson  &  Co.,  the  defendants.  On  the 
face  of  this  account  he  was  in  October  of  that  year  in 
debt  to  the  bank  in  a  large  sum,  apparently  something 
over  £12,000.  An  effort  is  made  to  show  that  at  least 
£10,000  of  this  debt  w  as  not  really  his,  but  that  of  Coates, 
Son  &  Co.  We  need  not  pay  much  attention  to  this 
branch  of  the  case.  In  the  light  most  favorable  to  Mr. 
Linton  it  would  seem  to  be  a  debt  for  which  both  he  and 
Coates,  Son  &  Co.  were  liable,  and  the  only  question 
would  be  which  is  the  principal  debtor  and  which  the 
surety.  There  is  in  the  record  a  judgment  at  law  in  Eng- 
land from  which  it  appears  that  Linton  has  been  ad- 
judicated the  debtor  of  the  bank  to  the  amount  claimed. 
It  is  the  theory  of  the  def(*iidauts  that  the  mortgage  was 
delivered  October  21,  1889,  to  cover  the  existing  indebt- 
ness  of  Linton  to  the  bank,  together  with  future  ad- 
vances. The  mortgage  is  dated  April  15,  1889.  It  is 
clear  that  it  was  not  originally  executed  for  the  purpose 
of  covering  this  debt,  f»ut  was,  on  the  contrary,  executed 
with  a  view  to  obtaining  other  advances  from  the  bank 
for  different  purposes.  The  negotiations  for  this  loan 
resulted  in  its  rejection  by  the  bank,  and  the  mortgage 
was  returned  to  Mr.  Linton  without  delivery.  How  it 
again  got  into  the  possession  of  the  bank  raises  the  cru- 
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cial  question  in  the  case  so  far  as  it  concerns  the  delivery 
of  the  mortgage.  Mr.  Cooper  seems  to  have  transacted 
all  the  business  on  behalf  of  the  bank;  he  was  present 
at  the  trial,  and  we  have  his  testimony.  According  to 
him,  Mr.  Linton,  being  heavily  indebted,  as  already 
stated,  and  desiring  further  advances,  offered  to  give 
security  in  the  form  of  this  mortgage.  Mr.  Cooper  de 
sired  some  assurance  from  Mrs.  Linton  that  the  arrange 
ment  was  satisfactory  to  her.  The  conversation  on  this 
subject  occurred  October  18,  1889.  Accordingly,  Mr. 
Linton  returned  on  October  21,  bearing  the  following 
letter,  which,  it  is  admitted,  was  signed  by  Mrs.  Linton : 

"Cabarston  House,  Oct.  18th,  '89. 
"Sir:  My  husband  tells  me  that  you  are  under  the  im- 
pression that  I  have  trustees  in  America.  The  only  one 
I  have  is  for  the  property  left  me  by  my  mother,  which 
is  all  in  Pennsj^'lvania,  and  is  now  being  contested,  as  1 
am  advised  by  counsel  that  he  has  no  right  to  hold  the 
property,  as  the  will  was  invalid.  The  whole  of  the  Lin- 
ton estate  in  Omaha  belongs  to  my  husband  and  myself. 
My  husband  has  my  authority  to  make  arrangements 
with  your  bank  about  the  property,  and  any  arrange 
ment  made  by  him  I  will  agree  to.  I  am  not  an  American^ 
as  Mr.  Van  Wagner  stated,  but  a  British  subject,  and  all 
documents  signed  by  me  must  be  judged  by  the  English 
courts  alone. 

"Believe  me,  truly  yours, 

Elwina  Linton." 

Relying  on  this  letter  Mr.  Cooper  accepted  the  mort- 
gage on  October  21,  and  on  the  faith  thereof  made  a 
further  advance  to  Mr.  Linton  of  £3,800.  These  facts  are 
denied  by  the  Lintons.  In  order  to  explain  their  theory 
it  is  necessary  briefly  to  recur  to  the  former  transactions. 
They  claim  that  after  the  former  negotiations  had  failed, 
the  mortgage  was  returned  to  Mr.  Linton.  Colonel  Fin- 
lay  was  during  the  summer  in  England;  Linton  was 
about,  in  his  presence,  to  destroy  the  mortgage,  wIhmi 
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Finlay  dissuaded  him.     Negotiations  were  then  in  pro- 
gress looking  towards  a  loan  of  £50,000  on  the  security  of 
Mrs.  Linton's  American  property;    abstracts  and  other 
documents  had  been  placed  in  the  hands  of  a  Mr.  Van 
Wagne^r,  an  American  lawyer  in  London,  for  the  purpose 
of  procuring  from  him  an  opinion  as  to  title,  and  as  to  the 
form  of  the  securities,  and  Colonel  Finlay  desired  to  sub- 
mit  this  mortgage  to   Mr.    Van   Wagner  to   ascertain 
whether  is  was  in  proper  form  for  the  securities  which  it 
was  contemplat(Ml  giving.     An  opinion  was  rendered  by 
Mr.  Van  Wagner  to  Messrs.  Janson,  Cobb,  Pearson  & 
Co.,  solicitors,  of  London,  and  the  papers  returned  to 
them.     The  mortgage  in  question  happened  thus  to  come 
into   the    hands    of   these    solicitors,    who    represented 
Brown,  Janson  &  Co.,  and  in  some  way  passed  from  them 
to  the  bank.     A  great  deal  of  the  evidence  is  devoted  to 
tracing  the  mortgage  between  the  time  of  its  execution, 
in  April,  and  the  21st  of  October.     We  need  not  inquire 
very  closely  into  this,  because  we  take  it  that  although 
the  mortgage  was  originally  intended  for  another  pur- 
pose and  was  not  in  fact  delivered  for  its  original  pur- 
pose, still,  if  it  came  properly  into  the  hands  of  Brown, 
Janson  &  Co.  in  October  by  delivery  by  the  mortgagors 
with  the  intention  of  having  it  operate  as  security  a^ 
alleged  by  the  bank,  it  would  be  a  valid  instrument  for 
that  purpose.     Mrs.  Linton  testified  that  she  never  au- 
thorized such  a  deliv(»ry.     Mr.  Linton  testified  that  he 
never  so  delivered  it.     Ordinarily  this  would  create  such 
a  conflict  in  the  evidence  that  we  would  not  be  at  liberty 
to  disturb  the  finding  of  the  trial  judge  thereon, — the 
credibility  of  witnesses  being  generally  a  matter  for  the 
determination  of  the  triers  of  fact  in  the  district  court. 
This  rule  is  not,  however,  so  rigid  as  to  compel  us  to 
accept  the  statement  of  a  witness  in  the  district  court, 
where  it  is  absolutely  demonstrated  to  be  false  or  mis- 
taken.    We  would  not  be  compelletl  to  approve  a  finding 
that  two  and  two  make  five,  or  that  on  a  certain  morning 
the  sun  rose  in  the  west,  although  some  witness  may  have 
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SO  testified  and  honestly  believed  it  to  be  the  fact.  The 
letter  already  quoted  goes  far  to  show  that  Mrs.  Linton 
did  at  the  time  intend  that  the  mortgage  should  be  de- 
livered, and  that  she  granted  to  Mr.  Linton  full  authority 
in  the  premises.  This  letter  is  explained  by  both  on  the 
theory  that  they  had  in  view  the  consummation  of  the 
larger  loan,  and  that  the  letter  referred  to  those  negotia- 
tions and  not  to  this  mortgage.  Their  subsequent  eon- 
duct  conclusively  repels  that  theory. 

Before  referi'ing  to  the  evidence  as  to  subsequent 
events  it  may  be  proper  to  say  that  the  plaintiffs  contend 
that  the  subsequent  conduct  of  Mr.  Linton  could  in 
nowise  tend  to  bind  jNlrs.  Linton.  Whether  this  is  true, 
in  view  of  the  very  broad  and  general  authority  con- 
ferred by  the  letter  of  October  18,  w^e  need  not  inquire. 
Mr.  Linton's  subsequent  conduct  and  admissions  were 
admissible  in  evidence  for  the  purpose  of  impeaching  his 
own  testimony  if  for  no  other  purpose.  On  December  19 
he  addressed  to  Coates,  Son  &  Co.  a  letter,  in  which  he 
says:  "If  you  will  get  me  a  loan  of  say  £20,000,  wuth 
which  I  can  pay  off  my  loan  of  Brown,  Janson  &  Co.  of 
£10,000  (of  San  Sebastians  and  £16,000  mortgages  on  the 
Omaha  property),  I  will,  besides  handing  you  the  above 
security,  give  you  a  further  collateral  security  of,"  etc. 
There  was  executed  in  April  not  only  the  £10,000  mort- 
gage, but  also  another  of  £6,000  not  involved  in  this  case, 
and  the  "£16,000  mortgages  on  Omaha  property"  could 
only  have  referred  to  these  two.  February  3,  1890,  he 
addressed  to  Mr.  Shard,  of  the  firm  of  Janson,  Cobb,  Pear- 
son &  Co.,  a  letter,  in  the  course  of  w^hich  he  says:  "My 
only  objection  to  your  putting  the  mortgage  of  the 
Omaha  property  on  record  is  that  it  will  destroy  or  in- 
terfere with  our  position  there,  as  we  have  never  had  a 
mortgage  on  the  property  before,  and  it  is  only  necessary 
for  the  bank  to  receive  payment  or  further  cover.  It 
does  seem  to  me  important  that  mortgage  should  not  be 
upon  record  unless  we  are  unable  within  the  next  few 
days  to  settle  with  the  bank."     Some  time,  apparently 
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near  the  end  of  February,  he  again  addressed  Mr.  Khard 
a  letter,  in  which  he  says:  ^'I  am  sorry  you  did  not  under- 
stand nie  about  the  mortgage  on  the  Omaha  property.  I 
have  no  objection  to  giving  a  new  one  properly  dated. 
My  wife  thought  Cooper  wanted  to  take  the  Oma!m  prop- 
erty for  the  stocks."  In  March  another  letter  to  Mr. 
JSluird  says:  "I  sent  you  a  wire  this  morning  about  the 
Omaha  mortgage.  My  wife  is  of  opinion  that  Colonel 
Finlay  would  raise  trouble  if  it  is  recorded.  The  mort- 
gage Mas  to  have  been  for  advances  to  be  made.  You 
cannot  use  it  at  present  as  cover."  During  the  whole  in- 
terval there  was  continued  correspondence  between  him 
and  Janson,  Cobb,  Pearson  &  Co.  Letters  on  both  sides 
referred  to  Ihis  mortgage  as  a  subsisting  incumbrance, 
and  this  last  letter  contains  the  first  protest  by  Mr.  lin- 
ton  on  the  subject.  We  are  not  certainly  unreasonably 
reluctant  to  accept  Mr.  Linton's  bare  denial  on  the  trial, 
in  tlie  face  of  these  contemporaneous  documents.  With 
jMrs.  Linton  the  case  is  no  better.  On  April  2,  1890,  Mr. 
and  Mrs.  Linton  executed  to  Cooper  and  others  a  deed 
absolute  in  form  on  their  property  in  Omaha,  being  the 
deed  referred  to  in  the  statement  of  the  case,  and  nowhere 
is  the  evidence  of  the  defendants  contradicted  that  the 
puri)ose  of  this  deed  was  to  replace  the  mortgage  in  suit. 
At  the  same  time  they  wrote  a  letter  intended  to  operate 
as  a  defeasance,  beginning  "We  having  to-day  executed 
an  absolute  conveyance  to  three  of  your  partners  on  three 
pieces  of  land  at  Omaha,  it  is  understood  that  such  land 
is  to  be  held  by  you  as  security  for  all  moneys  at  any  time 
owing  by  us,  or  either  of  us,  to  you."  On  the  20th  of 
May,  1890,  the  Lintons  joined  in  a  mortgage  to  Greenwell 
&  ( V).,  which,  it  recites,  shall  **charge  the  property  hereto- 
fore described  subject  to  a  mortgage  already  existing 
thereon  in  favor  of  Messrs.  Brown,  Janson  &  Co.,  bankera 
of  Londim,  England,  dated  the  15th  April,  one  thousand 
eight  hundred  and  eighty-nine,  for  securing  £10,000  and 
int(»r(*st."  This  was  followed  by  a  covenant  "that  the 
aforesaid  premises  are  unincumbered  except  as  to  the 
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above  mentioned  mortgage  of  the  15th  of  April,  one 
thousand  eight  hundred  and  eighty-nine,  to  Messrs. 
Brown,  Janson  &  Co.  for  £10,000."  This  mortgage  to 
Greenwell  &  Co.,  it  seems,  was  afterwards  avoided  by 
decree  of  the  district  court  of  Douglas  county;  but  coun- 
sel err  in  assuming  that  the  avoidance  of  the  mortgage 
destroyed  its  probative  force.  It  could  not  in  any  event 
operate  as  an  estoppel  in  favor  of  Brown,  Janson  &  Co. 
Whether  valid  or  not,  it  was  nevertheless  a  solemn  and 
distinct  admission  by  Mrs.  Linton  of  the  validity  of  the 
mortgage  in  suit.  Somewhat  later  Brown,  Janson  &  Co. 
instituted  bankruptcy  proceedings  against  Sir.  Linton, 
and  concerning  these  proceedings  5Irs.  Linton  wrote  them 
from  Ostend  August  6,  1891,  a  long  letter,  in  the  course 
of  which  she  says:  ''The  bank  in  London  have  two  securi- 
ties registered  in  Omaha  against  my  estate,  the  two  docu- 
ments are  for  about  £16,000.  Mr.  Shard  holds  the  dc/ds 
of  my  propert}\"  In  the  face  of  these  repeated  admis 
sions,  formal  and  informal,  it  is  impossible  to  believe 
that  the  mortgage  did  not  pass  into  the  hands  of  Brown, 
Janson  &  Co.  with  the  intention  on  the  part  of  both  Mr. 
and  Mrs.  Lintcm  to  make  it  a  vali  1  security.  In  justice 
to  the  trial  court  we  should  say  that  the  opinion  of  the 
district  judge  discloses  that  his  decision  was  not  based 
on  any  finding  that  the  mortgage  was  not  delivered,  but 
was,  on  the  contrary,  based  on  his  views  as  to  the  suf- 
ficiency of  the  consideration.  The  decree  contains  a  find- 
ing that  it  was  not  delivered,  and  this  finding  must  be, 
and  is,  accepted  in  the  review  of  the  case.  The  statement 
as  to  the  opinion  is  made  as  n  matter  of  fairness  to  the 
judge,  and  not  as  influencing  our  decision. 

The  mortgage  was  acknowledged  before  an  official  de- 
scribing himself  as  consular  agent.  It  is  contended  that 
such  an  oflBcial  has  no  authority  to  take  an  acknowledg- 
ment, and  that  the  deed  being  that  of  a  married  woman, 
a  legal  acknowledgment  is  necessary  to  its  validity.  In 
support  of  tUat  propositi(m  we  are  cited  to  numerous 
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authorities*  in  other  states  where  the  subject  is  governed 
by  statutes  not  like  ours,  and  which  are  therefore  inap- 
plicable. We  are  also  cited  to  Ifoodr  v.  StatCy  5  Neb.  174. 
In  that  case  it  was  said  that  an  instrument  purporting 
to  be  the  deed  of  a  feme  covert  without  her  acknowledg- 
ment is  void  as  to  her.  The  deed  there  involved  pur- 
ported to  be  the  conveyance  of  her  husband  and  her  name 
seems  to  have  been  inserted  in  it  for  the  sole  purpose  of 
barring  dower.  For  that  purpose  an  acknowledgment 
is  necessary.  (Compiled  Statutes,  ch.  23,  sec.  12.)  An 
acknowledgment  is  also  essential  for  the  purpose  of  con- 
veying a  homestead.  (Compiled  Statutes,  ch.  36,  sec.  4.) 
For  other  purposes  an  acknowledgment  is  not  in  this 
slate  necessary  as  between  the  parties  to  an  instrument. 
{f^teren^Kon  r,  Craig,  12  Xeb.  464;  Missouri  YaUcy  Land  Co. 
V.  BushuvlU  11  Xeb.  192;  Kitilv  r.  Nf.  .lohn,  10  Neb.  605; 
^^eaver  i\  Coinnhe,  15  Neb.  Kw;  Council  v,  OaUiphcr,  39 
Neb.  793;  Horhach  r.  Tyrrell  48  Neb.  514.)  Except  in  the 
special  instances  referred  to,  the  office  of  an  acknowledg- 
ment is  twofold  merely:  to  entitle  the  instrument  to 
record,  and  to  permit  its  admissiim  in  evidence  without 
further  proof  of  its  execution.  {Burbank  r.  ElliSy  7  Neb. 
156;  Iforbach  r.  Tyrrell,  supra,) 

It  is  argued  that  without  an  acknowledgment  the  mort- 
gage should  not  have  been  received  in  evidence;  but  the 
statute  merely  nmkes  a  i)roper  acknowledgment  sufficient 
proof  to  admit  the  instrument,  and  it  does  not  make  that 
method  of  proof  exclusive.  An  unacknowledged  instru- 
ment, as  shown  by  the  cases  already  cited,  may  be  re- 
ceived in  evidence,  provided  its  execution  and  delivery 
be  proved,  as  they  were  in  this  case.  The  married 
woman's  act  (Compiled  Statutes,  (»h.  53,  sec.  2)  provides 
that  a  married  woman  "may  bargain,  sell,  and  convey  her 
real  and  personal  property,  and  enter  into  any  contract 

*Clark  V.  Oraham,  6  Wheat.  [U.  S.]  577;  RunUlt  r.  Clemem,  46  Pa.  St. 
455;  Warren  r.  Brotcn,  25  Miss.  73;  Clark  v.  Thompson,  12  Pa.  St.  274; 
Graham  r.  Long,  65  Pa.  St.  385;  TuUy  r.  Daris,  30  111.  103;  Myers  v.  Boyd, 
96  Pa.  St.  427;  Roqern  r.  Adams,  66  Ala.  600;  Dewey  i?.  Campau,  4  Mich. 
565;  liiirU  i\  Incin,  24  Mich.  145;    KeUvr  v.  Moore,  51  Ala.  340. 
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with  reference  to  the  same  in  the  same  manner,  to  the 
same  extent,  and  with  like  effect  as  a  married  man  may 
in  relation  to  his  real  or  personal  property.''  Under  the 
authorities  cited  there  can  be  no  doubt  then  that  the  deed 
or  mortgage  of  a  married  woman  of  her  separate  estate 
is  valid  between  the  ^artie»  although  not  acknowledged. 
The  validity  of  this  acknowledgment  is,  therefore,  not  a 
question  necessary  to  be  decided. 

We  now  come  to  the  question  of  the  consideration.  The 
condition  of  the  mortgage  names  no  time  for  the  pay- 
ment of  the  debt.  It  may  be  assumed  that  it  was  due 
presently,  or  upon  demand,  and  that  there  was,  therefore, 
DO  consideration  by  way  of  extending  time  on  the  ante- 
cedent debt  of  the  husband.  The  defendants  contend, 
however,  that  on  the  faith  of  the  mortgage  there  was  an 
advancement  made  upon  its  delivery  of  £3,800,  and  that 
there  were  two  other  comparatively  small  loans  made  at 
a  later  period.  The  plaintiffs  show  conclusively  that  at 
the  time  of  the  delivery  of  the  mortgage  Mr.  Linton's 
current  account  was  overdrawn  about  £2,300  and  that,  of 
the  £3,800  passed  to  Linton's  credit  on  the  delivery  of  the 
mortgage,  £2,300  was  absorbed  in  covering  this  over- 
draft. This,  without  an  extension  of  time,  was  not  a 
new  consideration.  They  further  contend  that  of  the  re- 
maining £1,500,  £1,000  represented  the  profits  accruing  to 
Linton  from  a  sale  that  day  made  of  stock  held  by  him  in 
the  Imperial  Bank  of  Persia;  that  £500  was  the  result 
of  a  discount  or  purchase  of  a  "sold  note"  of  Coates,  Son 
&  Co.  of  stock  in  the  Pahang  Exploration  Company;  that 
of  the  two  later  advances  one  was  a  similar  transaction 
in  the  stock  of  the  United  States  Debenture  Corporation, 
and  the  other  in  shares  of  the  Canadian  Meat  Company, 
There  is  evidence  fairly  tending  to  sustain  all  these  asser- 
tions, and  they  meet  but  a  qualified  denial  from  Mr. 
Cooper.  It  must,  however,  be  remembered  that  if  the 
mortgage  was  delivered  at  all,  it  was  as  a  general  cover 
for  past  debts  and  future  advances;  and  every  one  of  the 
subsequent  transactions  is  of  such  a  character  that  it  is 
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hardly  probable  that  the  bank  would  enter  into  it  with  a 
man  already  deeply  in  debt  to  them,  as  was  Mr.  Linton, 
without  further  security  than  the  items  to  which  they 
severally  relate.  The  Persian  stock  transaction  was 
this:  Linton  was  about  to  go  on  the  Continent  and  de- 
sired to  dispose  of  the  Persian  stock'before  he  went,  as  it 
was  then  at  a  considerable  premium.  It  was  ascertained 
that  he  could  close  it  out  at  a  profit  of  £1,250.  Brown, 
Janson  &  Co.  desired  to  make  the  sale  for  him,  as  they 
had  arrangements  by  which  they  could  divide  the  com- 
missions with  the  brokers,  and  thus  realize  a  profit  to 
themselves.  Linton  proposed  that  they  give  him  credit 
for  £1,000  and  accept  the  remaining  £250  as  the  commis- 
sion to  be  so  divided.  This  was  done,  and  the  £1,000 
immediately  passed  to  his  credit.  While  this  was  per- 
haps a  very  short  loan,  it  was,  in  effect,  a  discount  of  his 
profits,  because  it  was  done  before  the  sale  was  made 
and  the  proceeds  realized.  With  regard  to  the  "sold 
note,"  the  transaction  was  that  the  sold  note  was  im- 
mediately delivered  and  its  amount  placed  to  Linton's 
credit.  It  Would  seem  from  the  evidence  that  it  was  not 
realized  on  by  Brown,  Janson  &  Co.  for  some  weeks,  and 
was  then  short  a  few  pounds  of  the  amount  advanced. 
The  Debenture  Comjiany  transaction  seems  to  have  been 
an  absolute  loan  to  Linton  on  behalf  of  a  friend  with  the 
understanding  that  the  shares  bought  with  the  money 
should  be  deposited  as  coHateral.  Linton  says  he  does 
not  know  whether  this  was  done.  The  Canadian  Meat 
Company  item  was  a  simihir  transaction.  Thus,  while 
Brown,  Janson  &  Co.  obtained,  or  were  to  obtain,  other 
security  for  <*ach  of  these  items,  they  were  all,  in  effect, 
advances,  and,  as  we  said,  such  advances  as  would  hardly 
be  made  on  behalf  of  a  man  who  already  owed  more  than 
£12,000  largely  unsecured.  The  security  afforded  by  the 
£10,000  mortgage  was  the  inducement  to  make  these  ad- 
vances, according  to  the  testimony  of  Cooper,  and  even 
according  to  Linton  there  must  have  been  some  close 
connection  between  them,  because  in  spite  of  the  efforts 


^'0L.  53]  SEPTEMBER  TERM,  1897.  411 


Linton  v.  Cooper. 


of  his  counsel  to  draw  out  from  him  his  story  with  regard 
to  the  £1,000  and  £500  of  October  21  as  separate  transac- 
tions, his  mind  worked  in  such  a  manner  that  he  kept 
reverting  to  Cooper's  demand  for  a  letter  from  Mrs.  Lin- 
ton authorizing  him  to  act  with  reference  to  the  Omaha 
property,  and  he  over  and  over  again  states  the  facts  in 
regard  to  the  procurement  of  that  letter  as  if  they  were 
inseparably  connected  in  his  mind  with  the  procuring  of 
the  advances.  The  law  on  the  subject  is  not  difficult. 
It  is  settled  that  a  married  woman  may  become  surety 
for  her  husband,  and  that  a  present  advance  or  the  ex- 
tension of  an  antecedent  debt  is  a  sufHcient  consideration 
for  her  so  doing,  (t^tcrensoii  v.  Craig,  supra;  Huffulo 
Coimtij  yat.  Bank  v.  *S7iarpc,  40  Neb.  123;  Smith  v,  SpaiM- 
iiuj,  40  Neb.  339;  liriggs  v.  First  Xat,  Bank  of  BvatriiCy  41 
Neb.  17;  Watts  v.  Gantt,  42  Neb.  869.)  But  there  must  be 
a  new  consideration  if  the  mortgage  be  given  to  secure 
an  antecedent  debt.  {Kansas  Mfg,  Go.  v.  (Jandy,  11  Neb. 
448.) 

The  trial  court  seems  to  hav^  viewed  the  facts  as  we 
do,  but  X)ro(»eeded  on  the  theory  that  a  subsequent  pay- 
ment had  been  made  sufficient  to  dischar^v.  any  indebted- 
ness created  at  the  time,  or  after  the  mortgage  was  given; 
that  it  was  ther(»fore  discharged.  In  this  we  think  there 
was  error.  It  would  seem  that  the  rule  for  the  applica- 
tion of  payments,  where  no  direction  is  given  by  the 
dt^btor  and  no  special  application  has  been  made  by  the 
creditor,  is  directly  contrary  to  that  ai)plied  by  the  trial 
judge;  and  payments  should  be  applied  first  to  the  satis- 
faction of  the  earlier  debits.  (Nokval,  J.,  in  State  v.  Hill, 
47  Neb.  45(>.)  But  irrespective  of  this,  there  was  a  con- 
fusion by  the  trial  judge  between  the  consideration  for 
giving  the  mortgage  and  the  debt  secured  thereby.  The 
debt  secured  was  the  whole  of  the  debt  of  Linton  to  the 
bank,  past  and  future,  to  the  extent  of  £.  >,000.  Tlie  new 
consideration  was  present  and  future  a  vaiices,  and  the 
repayment  of  such  present  and  future  advances  did  ncit 
defeat  the  consideration  which  had  by  such  advances 
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already  been  executed,  nor  did  it  diseharfi;e  the  mort- 
f^^age.  To  reduce  this  transaction  to  its  simplest  form 
Mill  at  once  elucidate  our  meaning.  If  A  owes  B  f  100, 
which  is  not  secured,  and  if  C  agrees  that  if  B  will  lend 
A  a  further  sum  of  $5,  C  will  pledge  his  property  as 
security  for  the  ^5100  already  owed,  the  further  advance 
is  a  new  consideration  which  will  sustain  the  pledge, 
which  can  then  only  be  dis(*harged  by  the  repayment  of 
the  1100. 

•  There  is  a  final  contention  that  no  part  of  the  consid- 
eration passed  to  llrs.  Linton,  and  that  the  contract  w^as 
not  made  with  reference  to  her  separate  estate.  No  dis- 
cussion is  needed  to  dispose  of  this  argument.  The  cases 
already  cited  show  that  she  need  not  be  a  party  to  the 
consideration,  and  the  mortgage  itself  w^as  an  express 
charge  on  her  separate  estate. 

The  judgment  of  the  district  court  is  revereed,  and  the 
case  is  remanded  w-ith  directions  to  take  an  account  of 
the  amount  due  from  Linton  to  the  bank,  and  enter  a 
decree  of  foreclosure  for  an  amount  in  money  of  the 
United  States  equivalent  to  that  debt,  but  not  exceed- 
ing £10,000,  with  interest  at  six  per  cent' from  October  21, 
1889. 

Keversed  and  remanded. 


Fred  Radzuweit,  appblt.ee,  v.  John  B.  Watkins  et 

All.,  APPELLANTS. 

Filed  January  3, 1898.    No.  7681. 

1,  Judgments:  Equitable  Relief.  A  court  of  equity,  in  granting  re- 
lief against  Judgments,  is  not  restricted  to  cases  where  the  court 
entering  the  judgment  complained  of  was  without  jurisdiction, 
but  will  extend  Its  assistance  in  cares  where  jurisdiction  was  ob- 
tained, but  the  defendant,  without  fault  or  negligence  on  his  part, 
but  by  accident  or  misfortune,  was  prevented  from  making  his 
defense,  provided  it  be  further  shown  that  he  had  a  good  de- 
fense to  the  merits. 
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2. :  .    Where  judgments  were  rendered  in  the  county  court 

and  transcripts  thereof  filed  in  the  district  court  and  the  lands 
of  the  defendant  were  levied  upon  and  advertised  for  sale,  all 
before  he  learned  of  the  pendency  of  the  suit  and  when  he  had 
a  good  defense  to  the  merits,  held,  that  the  remedy  by  proceed- 
ings in  the  county  court  to  vacate  the  Judgments  under  section  602 
of  the  Code  was  inadequate  and  injunction  a  proper  remedy. 

Appeal,  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.     Affirmed. 

Lake,  Hamilton  d  Maxwell^  for  appellants. 

C.  A.  Baldtcin,  contra. 

Irvine,  O. 

Radzuweit,  by  this  suit,  sought  to  restrain  the  defend- 
ants from  enforcing  against  him  two  judgments  recov- 
ered by  the  defendants  Watkins  and  Hoagland  against 
Radzuweit  and  one  Zimmatt  in  the  county  court  of  Doug- 
las county.  The  district  court  granted  a  perpetual  in- 
junction, and  the  defendants  appeal.  They  do  not  con- 
tend that  the  evidence  did  not  tend  to  establish  such 
allegations  of  the  petition  as  were  put  in  issue,  but  they 
assert  that  the  petition  itself  was  insuflBcient  to  warrant 
the  relief  granted.  We  need  not,  therefore,  inquire  be- 
yond the  averments  of  the  petition  and  their  legal  suf- 
ficiency. 

The  petition  alleges,  in  substance,  that  on  March  21, 
1893,  Watkins  and  Hoagland  began  two  suits  against 
plaintiff  and  A.  Zimmatt  and  C.  Zimmatt  in  the  county 
court  of  Douglas  county,  each  suit  being  to  recover  on 
certain  promissory  notes  alleged  to  have  been  made  by 
the  Zimmatts  and  Radzuweit  to  Watkins  and  Hoagland. 
A  summons  was  issued  and  returned  as  personally  served 
on  A.  Zimmatt  and  not  served  on  C.  Zimmatt,  and  as 
served  on  Radzuweit  by  leaving  a  copy  of  the  same  at  his 
usual  place  of  residence.  Thereafter  in  due  time  a  de- 
fault was  taken  as  to  Radzuweit  and  judgment  entered 
in  both  cases  against  him  April  7,  1893.     Thereafter,  on 
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April  11,  transcripts  of  said  judgments  were  filed  in  the 
office  of  the  clerk  of  the  district  court,  writs  issued 
thereon  and  a  lot  belonging  to  Kadzuweit  levied  upon 
and  advertised  for  sale  to  satisfy  the  judgments.  The 
petition  furtlier  alleges  that  Kadzuweit  did  not  execute 
the  notes,  did  not  authorize  any  one  to  execute  them  ou 
his  behalf,  and  did  not  know  of  their  existence  until  he 
learned  that  the  lot  was  advertised  for  sale  to  pay  the 
judgment.  At  the  time  the  actions  were  begun  Rad/-u- 
weit  was  absent  from  home  from  early  in  the  morning 
until  late  at  night  and  he  did  not  know  that  there  had 
been  such  service,  did  not  know  that  his  name  was  on  the 
notes,  did  not  know  that  he  had  been  sued,  did  not  know 
that  judgment  had  been  rendc^red  until  three  days  before 
this  suit  was  begun,  and  after  the  lot  had  been  advertised 
for  sale,  when  a  neighbor  called  his  attention  to  the  pub- 
lished notice.  This  petition  certainly  alleges  a  good  de- 
fense to  the  law  actions  and  shows  that  plaintiff  had  no 
actual  knowledge  of  the  proceedings  in  time  to  interpose 
that  defense.  It  also  shows  that  he  was  personally 
guilty  of  no  negligence.  It  is,  bowever,  contended  that 
the  service  of  summons  was  in  law  good,  and  equivalent 
to  a  personal  service,  and  that  being  so  equity  can  afford 
no  relief.  There  can  be  no  question  that  the  service  was 
good  and  conferred  jurisdi(*tion  upon  the  county  court. 
The  return  was  that  a  copy  had  been  left  at  Radzuweit's 
usual  place  of  residence  and  the  petition  does  not  deny, 
but  rather  admits,  that  the  return  was  true.  The  right 
of  a  court  administering  eq^uity  to  prevent  the  enforce- 
ment of  a  judgment  is  not,  however,  confined  to  cases 
where  the  judgment  was  void  for  want  of  jurisdiction. 
It  extends  to  all  cases  where  the  defendant  in  the  law 
action,  without  negligence  or  fault  of  his  own,-  was  pre- 
vented from  making  his  defense,  and  where  he  has  a  good 
defense  which  would,  had  it  been  interposed,  have  pre- 
vented the  judgment,  and  where  relief  cannot  be  had  at 
law  or  in  the  original  action.  In  other  words,  it  is  suf- 
ficient to  show  that  the  judgment  is  inequitable  and  that 
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the  defendant  has  been  at  no  fault  and  has  no  other 
remedy. 

In  Horn  v.  QueeUy  4  Neb.  108,  and  5  Neb.  472,  a  summons 
issued  by  a  justice  of  the  peace  had  been  served  by  leaving 
a  copy  at  the  defendant's  residence.  He  was  then  absent, 
but  returned  on  the  return  day.  He  was  then  taken  sick 
and  was  unable  to  attend  to  business  affairs  for  twenty 
days.  He  had  a  defense  to  the  action.  It  was  held  that 
he  had  shown  grounds  for  the  interposition  of  equity. 
Here  there  was  no  doubt  as  to  the  jurisdiction  of  the 
court.  In  the  first  report  Maxwell,  J.,  said:  "And  in 
general  the  absence  of  a  party  from  unavoidable  circum- 
stances, where  it  is  apparent  he  had  a  defense  to  the 
action,  will  be  sufficient  to  authorize  a  new  trial,"  and 
that  where  it  would  have  been  proper  for  the  law  court 
to  grant  a  new  trial,  if  it  still  had  authority  to  do  so,  it  is 
proper  for  a  ^  court  of  equity  to  interfere  after  that  au- 
thority has  lapsed.  In  the  second  report  Gantt,  J.,  said: 
"When  a  party,  from  some  unavoidable  circumstance, 
and  without  any  laches  or  want  of  reasonable  diliiifcnce 
on  his  part,  is  prevented  from  appearing  and  making  his 
defense  to  a  suit^  courts  will  relieve  him  upon  being  satis- 
fied that  there  is  reasonable  ground  to  believe  injustice 
has  been  done  to  him  by  a  trial  in  his  absence." 

In  Young  v.  Morgaiiy  9  Neb.  169,  relief  was  also  given 
where  there  was  no  question  of  jurisdiction  involved,  but 
where  the  defendant  had  allowed  the  case  to  go  by  de- 
fault because  he  supposed  it  to  be  founded  on  a  note 
which  he  owed,  whereas  it  turned  out  to  be  based  on  a 
note  similar  thereto  but  forged. 

In  Morse  v.  Engle,  28  Neb.  534,  a  doctrine  was  an- 
nounced which  seems  to  be  directly  opposed  to  the  fore- 
going cases  and  which  if  adhered  to  would  doubtless 
govern  this  case  in  favor  of  the  defendants.  There  the 
original  action  had  been  against  a  husband  and  wife, 
and  it  was  asserted  that  the  summons,  left  at  the  resi- 
dence, had  been  received  by  the  husband  and  secreted, 
and  that  the  wife  was  kept  in  ignorance  thereof.     It  was 
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held  that  this  afforded  no  grotmd  for  relief,  the  court  say- 
ing that  the  serviee  was  in  accordance  with  the  statute, 
and  that  where  this  is  so  "nothing  connected  with  or  in- 
cident growing  out  of  such  service  can  be  held  to  be  an 
unavoidable  casualty  or  misfortune  preventing  the  party 
from  defending."  It  will  be  seen  at  once  that  the  atten- 
tion of  the  court  was  there  drawn  to  the  legal  suflflciency 
of  the  service.  The  service  being  good,  the  court  held 
there  could  be  t^o  relief,  overlooking  entirely  the  well 
known  and  almost  elementary  rule  that  although  juris- 
diction is  complete,  relief  may  be  had  where  by  fraud, 
accident,  or  even  mistake,  and  without  fault  of  the  de- 
fendant, an  unjust  judgment  has  been  rendered.  In  Hol- 
Udaif  r.  Brown,  34  Neb.  232,  Morse  i\  Engle  was  reviewed, 
and  while  the  court  there  again  seems  to  have  lost  sight 
of  the  rule  that  to  authorize  relief  the  jurisdiction  of  the 
court  in  the  original  case  need  not  necessarily  be  in- 
volved, and  although  Holliday  r.  Brown  has  been  much 
criticised  and  is  peculiarly  reasoned  on  another  point,  it 
may  justly  be  regarded  as  having  practically  overruled 
Horse  V,  Efif/lc. 

It  is  also  contended  that  Radzuweit  had  his  remedy  by 
proceeding,  under  se.ction  602  of  the  Code,  in  the  countj 
court  to  vacate  the  judgments,  and  for  that  reason  is  not 
entitled  to  relief  in  this  action.  But  before  he  knew  of 
the  proceedings  at  all  the  county  court  judgments  had 
been  entered  by  transcripts  in  the  district  court,  his  land 
had  been  levied  upon  and  was  about  to  be  sold.  Merely 
proceeding  in  the  countj'^  court  to  have  the  judgments 
there  vacated  would  not  dispose  of  the  record  in  the 
district  court  and  would  not  prevent  the  s:ile  of  his  land. 
The  remedy  under  section  002  w^as  not  adequate  and  in- 
junction was,  under  the  circumstances,  the  proper 
remedy. 

Affirmed. 


:  :  :  Estoppel.    A  subscriber  may,  however,  by 

his  conduct,  either  waive  or  estop  himself  from  setting  up  such  a 
defense. 


:  :  .    One  who  acts  as  treasurer  of  a  corporation, 

receives  payment  of  assessments  from  other  subscribers,  himself 
pays  certain  assessments,  and  disburses  the  funds  of  the  corpora- 
tion in  carrying  out  its  main  object,  is  estopped  to  set  up  that 
the  stock  has  not  all  been  subscribed,  although  at  the  time  of 
such  acts  he  was  ignorant  of  the  deficiency. 

:    Knowledge    of    Agent:     Liability    of    Principai..    One 


elected  treasurer  of  a  corporation,  who  with  the  consent  of  its 
promoters  permits  an  agent  to  perform  all  the  active  duties  of 
the  office,  but  in  the  name  of  the  treasurer,  is  responsible  for  the 
consequences  of  the  agent's  acts  as  if  they  were  his  own,  and  is 
charged  with  notice  of  all  facts  learned  by  the  agent  by  reason  of 
his  performance  of  such  duties. 

Ekror  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.     Affirmed. 

A.  O.  Qreenke  and  Lamhertson  d  Hall,  for  plaintiff  in 
error. 

Ricketts  d  Wilson,  contra. 

Irvine,  C. 

The  West  Side  Improvement  Association  recovered  a 
judgment  against  Macfarland  for  certain  unpaid  assess- 
ments on  shares  of  its  capital  stock  alleged  to  have  been 
by  him  subscribed.  While  several  defenses  were 
pleaded,  the  questions  here  presented  relate  only  to  one, 
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J.  D.  Macfarland  v.  West  Side  Improvement  Associa-    [,g  t^\ 

TION. 

Piled  January  3, 1898.    No.  7635. 

1.  Corporations:  Stock:  Liability  of  Subscriber.  The  capital  stock 
of  a  corporation  must  be  fully  subscribed  before  an  action  will 
lie  against  a  subscriber  to  recover  assessments  thereon,  unless  by 
law  or  charter  provision  the  corporation  is  permitted  to  proceed 
with  its  main  design  with  a  less  subscription.  (Livesey  v.  Omaha 
Hotel  Co.,  5  Neb.  50.) 
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— that  the  full  amount  of  the  capital  stock,  as  fixed  by 
the  articles  of  incorporation,  had  not  been  subscribed. 
The  capital  stock  was  fixed  at  $200,000,  and  only  a  little 
more  than  |1 00,000  was  subscribed.     The  general  prin- 
ciple is  well  settled  that  a  subscription  does  not  become 
obligatory  until  the  whole  amount  has  been  subscribed, 
unless  the  law  or  some  provision  of  the  articles  permits 
the  corporation  to  begin  its  effective  work  at  an  earlier 
stage.     {Lircsry  i\  Omaha  Hotel  Co,,  5  Neb.  50;    Hale  v. 
Sanhorn,  IG  Neb.  1;    Hards  r.  Platte  Valley  Improvement 
Co.,  35  Neb.  263.)     Everywhere  a  qualification  is  recog- 
nized in  connection  with  this  rule,  and  that  is,  that  a 
subscriber  may,  by  his  conduct,  lose  the  right  to  insist 
on   its    observance,    and   the   crucial    question    here   is 
whether  Jlacfarland  has  so  conducted  himself  as  to  lose 
that  right.     There  is  but  little  conflict  in  the  evidence  on 
this  point.      Blacfarland    subscribed    for    stock   to   the 
amount    of    ?2,500,    and    paid    two    small    assessments 
thereon.     He  was  chosen  treasurer  of  the  corporation, 
and  about  that  time  was  informed  by  some  of  its  pro- 
moters that  his  services  were  desired  in  that  capacity, 
and  that  he  had  been,  or  would  be,  elected.     He  did  not 
desire  the  office,  and  so  stated.     He  was  then  president 
of  the  First  National  Bank  of  Lincoln,  and  one  Miller 
was  a  subordinate  officer  of  the  bank.     Macfarland  con- 
ceived that  the  corjjoration  desired  that  the  bank  should 
have  its  account,  and  informed  the  promoters  that  if 
such  was  their  wish  Mr.  Miller  would  take  care  of  the 
money;    that  he,  Macfarland,  found  his  time  fully  oc- 
cupied.    He  then  8aid  to  Mr.  Miller  that  he  had  been 
elected  treasurer  and  had  no  time  to  attend  to  the  busi- 
ness, and  that  if  Miller  would  do  so  he  might  have  any 
compensation  that  might  accrue.     Several  witnesses  tes- 
tify to  these  conversations,  and  their  accounts  vary  so 
slightly  that  the  differences  are  clearly  attributable  to 
differences  in  the  habits  of  expression  of  the  witnesses, 
so  that  it  would  be  dangerous  to  attribute  any  special 
force  to  the  form  of  words  employed  by  any  one  of  them. 
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From  the  testimony,  of  all,  the  inference,  evidently  drawn 
by  the  trial  court,  is  readily  deducible  that  Macfarland 
did  not  decline  the  office,  but  accepted  it  with  the  under- 
standing that  Miller  was  to  perform  its  active  duties, 
receiving  any  compensation  it  might  afford.  Clearly, 
under  such  circumstances,  Macfarland  became  the  re- 
sponsible officer,  charged  with  whatever  duties  the  office 
entailed,  and  trusting  to  Miller  as  his  own  agent,  not  that 
of  the  corporation,  for  the  performance  of  those  duties. 
Just  here  a  matter  of  importance  in  the  case,  but  present- 
ing no  legal  difficulty,  may  appropriately  be  disposed  of. 
Miller,  being  Macfarland's  agent.  Miller's  acts  as  treas- 
urer were  in  law  those  of  Macfarland,  and  Miller's  knowl- 
edge, acquired  through  his  performance  of  those  acts,  is 
to  be  imputed  to  Macfarland  himself.  An  account  was 
opened  with  the  bank  in  the  name  of  Macfarland  as  treas- 
urer. A  note,  made  by  some  of  the  promoters,  was  dis 
counted  at  the  bank  to  obtain  money  to  begin  the  work 
of  the  corporation,  and  its  proceeds  were  credited  to 
Macfarland  in  that  account.  Assessments  were  made  on 
the  capital  stock  received  by  ililler,  and  also  deposited 
in  this  account.  Among  them  were  the  two  payments 
made  by  Macfarland  himself.  The  object  of  the  corpora- 
tion was  to  erect  buildings  for  and  maintain  a  normal 
school  near  Lincoln.  With  the  money  so  obtained  the 
corporation  proceeded  to  erect  a  large  building,  and  for 
many  weeks  Miller,  by  checks  drawn  in  the  name  of  Mac- 
farland, disbursed  money  in  the  payment  of  vouchers 
which  showed  on  their  face  that  they  were  for  expenses 
incurred  in  the  building  operations.  Macfarland  was 
thus  charged  with  notice  that  the  corporation  was  pro- 
ceeding with  its  main  object.  He  did  not  know,  and  it 
does  not  appear  that  Miller  knew,  that  the  full  amount 
of  capital  stock  had  not  been  subscribed. 

It  will  be  seen  that  Macfarland  participated  in  the  acts 
of  the  corporation  by  holding  the  office  of  treasurer,  re 
ceiving  subscriptions,  and  disbursing  money  for  the  pur- 
pose of  carrying  out  its  main  object.     Such  participa- 
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tion  is  generally  said  to  waive  the  requirements  of  full 
subscription,  or  else  to  estop  a  subscriber  from  insistinj? 
thereon.  The  language  of  the  cases  has  often  been  in 
this  respect  ambiguous,  yet  it  is  here  very  important  to 
ascertain  whether  the  liability  arises  in  such  case  from 
waiver  or  by  estoppel.  If  from  waiver,  which  has  in  this 
connection  been  defined  as  the  intentional  relinquish- 
ment of  a  known  right  {Livesey  v.  Omaha  Hotel  Co.,  8upra\ 
Macfarland  is  not  here  precluded  from  making  the  de- 
fense, because  he  was  ignorant  of  the  deficiency  in  the 
subscriptions.  We  think  that  the  loose  use  of  language 
in  the  adjudicated  cases  has  been  due  to  a  consciousness 
in  the  minds  of  the  judges  that  the  defense  might  be  lost 
either  by  waiver  or  estoppel,  and  because  it  has  not,  in 
most  cases,  been  necessary  to  distinguish  between  them, 
knowledge  of  all  the  facts  and  circumstances  creating 
an  estoppel  concurring.  There  can  be  no  doubt  that  a 
subscriber  may  waive  the  defense.  So,  too,  when  therr 
has  been  no  waiver  because  of  ignorance  of  material 
facts,  he  may  so  conduct  himself  as  to  raise  an  estoppel. 
In  Musgrave  v.  Morrison,  54  Md.  161,  it  was  held  that 
active  participation  in  proceeding  with  the  work  of  th(» 
corporation  charged  a  subscriber,  irrespective  of  his 
knowledge  that  the  whole  capital  had  not  been  sub- 
scribed. An  instructive  case  is  that  of  Prcmhnt  v.  Mr- 
Conaby,  16  S.  &  R.  [Pa.]  140.  The  case  antedates  any  we 
have  seen  cited  directly  on  the  subject,  but  the  principle 
involved  is  the  same.  There  a  subscriber  defended  on 
the  ground  that  the  charter  had  been  obtained  by  means 
of  fictitious  subscriptions  for  part  of  the  stock.  The 
court  1  'Ail  that  so  far  as  the  fraud  was  upon  the  state, 
the  state  alone  could  be  heard  to  complain  of  it,  and  that 
so  far  as  it  affected  the  defendant,  he  could  not  be  heard 
to  complain  if  he  had  acted  upon  the  charter,  advertised 
the  election  of  officers,  and  assisted,  as  the  court  says, 
*4n  putting  the  charter  in  motion;"  that  if  he  so  actel, 
he  was  bound,  although  ignorant  of  the  fictitious  charac 
ter  of  the  subscriptions.     We  find  nothing  really  oppost^d 
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to  this  view.  While  many  cases  speak  of  knowledge  as  an 
essential,  they  are  cases  where  there  was  knowledge,  or 
where  the  conduct  of  the  subscriber  had  not  been  such 
as  to  create  an  estoppel  in  pais.  While  Macfarland  un- 
doubtedly acted  in  good  faith,  and  without  any  intention 
of  deceiving  others,  and  while  it  is  not  shown  that  any 
particular  person  was  induced  to  alter  his  position  be- 
cause of  Macfarland's  acts,  still  it  is  evident  that  .every 
subscription  paid,  every  obligation  assumed  by  the  cor- 
poration, every  hours  work  upon  the  building,  was  the 
resultant  of  the  combined  acts  of  defendant  and  other 
officers,  who  by  proceeding  held  out  the  corporation  as 
fully  organized,  with  a  lawfully  available  capital.  The 
fact  that  others  may  have  been  induced  to  act  is  suf- 
ficient. (Mason  ir  Tanple  Assin  v.  CJunnwU,  43  Minn.  353.) 
It  would  be  manifestly  impossible  in  most  cases  to  show 
that  any  particular  subscriber  had  paid,  or  that  any  par- 
ticular person  had  contracted  with  the  association  on  the 
faith  of  the  defendant's  acts  alone,  and  yet  it  is  clear  that 
his  acts  combined  w^ith  others'  influenced  every  dealing 
with  the  corporation.  Although  he  was  ignorant  of  the 
deficiency  in  subscriptions,  he  was  ignorant  when  he 
might  have  known,  and  must  bear  the  consequences. 
Any  other  rule  would  be  highly  inequitable. 

Other  questions  argued  are  either  rendered  immaterial 
by  the  conclusion  reached  on  this,  or  are  so  distinctly 
corollary  thereto  that  they  do  not  require  separate  notice. 

Submitted  with  the  case  on  its  merits  is  a  motion  to 
strike  from  the  record  certain  portions  of  the  bill  of  ex- 
ceptions. This  motion  is  aimed  at  matter  inserted  by  the 
trial  judge  in  pursuance  of  an  order  made  by  this  court 
remanding  the  record  for  the  trial  judge's  action  accord- 
ing to  the  facts.  {Macfarland  v.  West  Side  Improvement 
As8%  47  Neb.  661.)  The  proceedings  seem  to  have  been 
in  accordance  with  the  opinion  and  direction  of  this 
court  as  there  expressed,  and  the  motion  is  therefore 
overruled.     The  judgment  of  the  district  court  is 

Affirmed. 
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Thomas  Downs  v.  James  B.  Kitchen. 

Filed  January  19, 1898.    No.  7758. 

KegUgence:  Dangerous  Building:  Liability  of  Owner.  Following 
Kitchen  v.  Carter,  47  Neb.  776,  the  judgment  of  the  district  court 
Is  affirmed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J.     Affirmed. 

Connell  &  Ives,  for  plaintiff  in  error. 

George  E,  Pritchett  and  J.  V.  Vowin,  contra. 

Per  Curiam. 

The  facts  in  this  case  are  substantially  the  same  as 
those  in  Kitchen  v.  Carter,  47  Neb.  776,  and  upon  the  au- 
thority of  that  case  the  judgment  of  the  district  court  in 
this  is 

Affirmed. 

(428) 
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M.  F.  Lamaster,  appellee,  v.  C.  C.  Elliottt  and  Will- 

LA.M  BaKR,  appellants. 

Piled  January  19, 1898.    No.  7496. 

1.  Beceivers:  Joint  Owners  of  Property:  III  Will.  That  there  ex- 
ists a  feeling  of  ill  will  or  hostility  or  a  disagreement  betweea 
Joint  owners  of  property  is  not  sufficient  to  warrant  a  court  in 
appointing  a  receiver  to  take  charge  of  the  property  unless  sufch 
fact  prevents  a  beneficial  use  of  the  property  or  practically  op- 
erates an  exclusion  of  one  of  the  joint  owners  from  the  benefit  and 
use  of  the  property. 

2. :  .    Held,  That  the  facts  as  established  by  the  findings 

of  the  referee  herein  and  the  further  finding  of  the  court  did  not 
disclose  such  a  condition  of  affairs  in  regard  to  property  owned 
jointly  by  two  of  the  parties  hereto  as  to  warrant  the  decree  of 
the  court  appointing  a  receiver  thereof. 

8.  Costs:  Motion  to  Retax:  Review.  If  the  question  of  the  liability 
of  the  respective  parties  to  an  action  to  pay  costs  therein  is  one 
which  was  directly  considered  and  determined  by  the  trial  court, 
no  motion  in  that  court  to  retax  costs  is  necessary  to  entitle  a 
party  to  have  a  judgment  against  him  for  the  costs  or  any  part 
thereof  reviewed  in  this  court. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hall,  J.     Reversed. 

Morning  &  Bcrge,  for  appellants. 

Mockett  &  Polkj  contra, 

Harrison,  C.  J. 

It  appears  that  during  the  year  1894  M.  F.  Lamaster 
was  the  owner  of  lot  6,  block  58,  in  the  city  of  Lincoln, 
and  William  Barr  owned  the  adjoining  lot  5.  On  these 
lots  stood  a  brick  building,  one-half  on  each  lot,  of  which 
Barr  owned  the  portion  erected  on  his  lot  and  Lamaster 
the  part  of  the  building  which  was  on  his  lot.  The  build- 
ing had  two  large  rocmis  on  the  ground  floor,  one  on  each 
lot.  There  was  a  common  stairway  running  up  immedi- 
ately over  the  division  line  to  floors  above,  of  which  there 
were  two,  each  divided  into  a  number  of  rooms,  and  each 
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floor  having  a  common  hall  in  the  center.  The  building 
was  heated  with  steam,  and  in  the  basement  of  the  build- 
ing, placed  immediately  over  the  dividing  line  of  the  lots, 
was  the  furnace  and  boiler  of  the  heating  apparatus,  the 
whole  of  such  apparatus  being  owned  jointly  or  in  com- 
mon by  the  owners  of  the  building.  It  was  put  into  the 
building  by  the  parties  under  an  agreement  that  each 
should  pay  one-half  the  expense  in  all  respects  of  its 
operation  at  all  times  and  to  be  equally  interested  and 
represented  in  such  operation.  One  0.  0.  Elliott  claims 
that  during  the  year  1894,  and  prior  to  the  time  that 
artificial  heat  was  required  for  that  year,  he  entered  into 
a  contract  with  the  owners  of  the  building  by  which  he 
was  to  attend  to  the  heating  apparatus  during  the  years 
1894  and  1895.  On  November  22,  1894,  Lamaster  com- 
menced this  action,  alleging  in  his  petition  that  Elliott 
had  not  been  employed  by  him,  nor  had  he  joined  in  hiring 
Elliott  nor  consented  that  he  be  employed,  but  that  Barr 
had  employed  Elliott  against  the  wishes  and  contrary  to 
his,  Lamaster's,  protests;  he  also  pleaded  that  Elliott 
was  incompetent  and  had  failed  to  properly  attend  to  the 
heating  apparatus,  by  reason  of  which  the  rooms  belong- 
ing to  Lamaster  had  not  been  heated  properly,  but  had 
been  cold  and  uncomfortable  and  rendered  almost  un- 
tenable; that  Elliott  was  insolvent.  It  was  also  pleaded 
that  Lamaster  and  Barr  were  unable  to  agree  on  a  person 
who  should  be  employed  to  attend  to  the  heating  ap- 
paratus. It  was  of  the  prayer  of  the  petition  that  a 
receiver  be  appointed  to  take  charge  and  employ  a  com- 
petent person  to  operate  the  heating  apparatus  until 
such  time  as  the  differences  between  the  owners  should 
be  adjusted;  also,  that  Elliott  be  restrained  from  operat- 
ing the  heating  apparatus  and  that  Barr  be  restrained 
from  further  retaining  Elliott  in  his  employ  for  such  pur- 
pose, and,  also,  from  the  employment  of  any  other  per- 
son for  the  work  except  as  might  be  ordered  or  directed 
by  the  court.  A  temporary  restraining  order  was 
granted  and  issued.     Separate  answers  were  filed  for  ap- 
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pellants,  in  each  of  which  the  allegations  of  appellee^s 
petition  were  denied  and  it  was  alleged  that  the  hiring 
of  Elliott  was  participated  in  and  was  the  act  of  both 
Barr  and  Lamaster;  that  he  was  a  competent  man  for 
the  work  and  was  doing  it  properly,  and  that  the  trouble 
was  occasioned  by  the  fact  that  Elliott  had  rented  rooms 
of  Barr  in  the  building  to  be  heated  and  was  occupying 
the  same  with  his  family.  For  the  appellants  there  was 
filed  a  motion  that  the  restraining  order  be  dissolved. 
After  issues  were  joined  the  court  appointed  Hon.  M.  B. 
Reese  referee  to  hear  the  testimony  and  to  make  and  re- 
port findings  of  fact  and  conclusions  of  law  to  the  court 
By  stipulation  of  parties  the  testimony  was  presented  in 
the  form  of  aflBdavits.  After  a  full  hearing  the  referee 
reported  as  follows: 

"First — That  the  said  Barr  and  Lamaster  are  each  the 
separate  and  several  owners  of  lots  5  and  6,  and  of  their 
buildings  thereon,  but  which  buildings  constitute  one 
block,  known  as  the  Barr- Lamaster  Block,  the  said  Will- 
iam Barr  being  the  owner  of  lot  5  and  the  plaintiff  being 
the  owner  of  lotf),  in  block  58,  in  the  city  of  Lincoln. 

"Second — That  each  building  is  furnished  and  pro- 
vided with  a  system  of  pipes  and  radiators,  used  for  the 
purpose  of  supplying  said  buildings  and  the  different 
rooms  thereof  with  heat  by  steam,  but  that  the  steam  for 
both  is  supplied  from  one  boiler. 

"Third — That  the  furnace  and  boiler  provided  and 
used  for  generating  steam  are  owned  by  the  said  plaintiff 
and  the  said  William  Barr  in  common,  and  that  each  of 
them  have  the  right  to  the  use  of  the  same;  and  that  the 
furnace  and  boiler  have  been  provided  for  the  joint  use 
of  both  in  furnishing  steam  and  heat  for  said  buildings, 
and  that  the  rights  of  both  in  and  to  said  furnace  and 
boiler  are  equal. 

"F'ourth — ^That  it  is  necessary  for  the  accommodation 
of  the  owners  and  tenants  of  said  building  that  during 
the  winter  season  of  the  year  some  competent  person  be 
employed  to  operate  said  furnace  and  boiler. 
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"Fifth— That  the  defendant  C.  C.  Elliott  is  a  capable 
engineer  and  is  competent  to  operate  said  furnace  and 
boiler,  and  has  a  certificate  of  qualification  issued  to  him 
by  competent  authority  of  the  city  of  Lincoln. 

"Sixth— That  the  said  C.  C.  Elliott  was  employed  for 
the  season  of  1894-5  by  William  Barr  to  take  charge  of 
the  said  heating  apparatus,  and  that  such  employment 
was  with  the  knowledge  and  (originally)  the  consent  of 
plaintiff,  and  that  he  has  never  been  discharged  by  the 
act  of  both  Barr  and  I^amaster,  and  that  at  the  time  of 
the  commencement  of  this  suit  he  was  engaged  in  the  dis- 
charge of  the  duties  of  his  employment;  that  on  the  22d 
day  of  September,  1894,  the  notice  set  out  in  plaintiff's 
petition  signed  by  plaintiff  was  caused  to  be  served  upon 
him  by  plaintiff. 

"Seventh — That  sufficient  heat  has  not  been  furnished 
the  occupants  of  the  Lamaster  side  of  said  block  at  all 
times,  but  the  proof  is  unsatisfactory  as  to  the  cause  of 
the  failure  or  who  was  at  fault. 

"Eighth — ^That  the  furnace  and  boiler  are  capable  of 
furnishing  sufficient  heat  for  the  block  if  they  and  the 
radiators  are  properly  managed. 

"Ninth— That  the  said  defendant  0.  C.  Elliott  has 
wrongfully  excluded  plaintiff  from  exercising  the  neces- 
sary acts  of  ownership  over  said  furnace  and  boiler  and 
other  portions  of  his  property  in  the  basement  of  the 
said  building  and  has  prevented  him  from  entering 
therein  and  thereto,  and  that  plaintiff  should  be  per- 
mitted to  have  free  access  to  the  same. 

"Tenth — That  there  is  at  present  no  necessity  for  the 
appointment  of  a  receiver. 

"conclusions  At  LAW. 

"First— That  as  to  the  defendant  William  Barr  this 
action  should  be  dismissed. 

"Second — ^That  as  to  the  defendant  C.  0.  Elliott  a  per- 
petual injunction  should  be  awarded  restraining  and  en- 
joining him  from  interfering  with  or  preventing  plaintiff 
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from  exercising  acts  of  ownership  over  and  having  ac- 
cess to  his  property,  including  the  furnace  and  boiler  and 
other  property  in  connection  therewith  or  owned  by 
plaintiff,  but  not  to  restrain  the  said  Elliott  from  dis- 
charging his  said  duties  as  engineer  of  said  building. 

"Third — That  the  costs  in  this  case  should  be  equally 
divided  between  the  plaintifiE  and  the  defendant  C.  O. 
Elliott,  each  one  paying  one-half. 

"To  all  of  which  the  plaintiff  excepts,  and  to  that  part 
awarding  an  injunction  against  C.  C.  Elliott  he  excepts." 

For  the  appellants  a  motion  was  made  for  confirma- 
tion of  the  report  of  the  referee  and  judgment  in  accord- 
ance therewith.  To  the  report  the  appellee  made  many 
objections  and  urged  exceptions.  The  court,  on  hearing 
of  the  motion  for  confirmation  and  the  exceptions,  over- 
ruled the  exceptions  to  the  fifth  and  seventh  findings  of 
fact  and  sustained  the  exception  to  the  tenth  and  also 
sustained  the  exceptions  to  the  first  and  third  conclu- 
sions of  law  and  as  was  stated  in  the  decree,  "In  all  other 
respects  and  in  the  fifth,  sixth,  and  seventh  findings  of 
fact,  the  said  referee's  report  is  by  the  court  duly  con- 
firmed, as  supported  by  the  evidence  and  the  law."  It 
was  further  stated  in  the  decree:  "From  the  evidence  the 
court  finds  that  between  the  plaintiff  and  defendant  Barr 
exists  a  feeling  of  ill  will  and  hostility  that  renders  im- 
possible any  unity  of  action  in  the  control  and  manage- 
ment of  their  joint  property,  the  heating  plant  in  tie 
Barr-Lamaster  Block,  located  on  lots  5  and  6,  block  58, 
in  the  city  of  Lincoln,  and  that  for  the  proper  use  of  said 
heating  plant  to  warm  the  separate  property  of  each,  said 
Barr  and  said  Lamaster,  a  necessity  does  now  exist  for 
the  appointment  of  a  receiver  over  their  said  joint  prop- 
erty, the  said  heating  plant."  A  receiver  was  appointed 
to  take  charge  of  the  heating  apparatus,  Elliott  was  rein- 
stated in  his  position,  the  restraining  order  was  vacated, 
and  the  costs  of  the  cause,  including  fees  of  referee,  were 
adjudged  to  be  paid  one-half  by  Lamaster  and  one-half 
by  Barr.  From  the  judgment  Barr  has  appealed  to  this 
court. 
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It  is  urged  that  the  facts  established  were  insufficient 
to  warrant  the  decree  by  which  a  receiver  was  appointed 
and  placed  in  charge  of  the  property.  By  reverting  to 
the  findings  of  fact  reported  by  the  referee,  and  to  which 
the  court  overruled  exceptions,  it  appears  that  Elliott 
was  competent  and  qualified  to  perform  the  work  for  the 
doing  of  which  he  had  been  employed;  that  his  employ- 
ment was  by  the  joint  owners  of  the  property;  that 
though  suflScient  heat  had  not  at  all  times  been  furnished 
in  the  rooms  of  the  Lamaster  portion  of  the  building,  the 
proof  did  not  satisfactorily  disclose  the  cause  or  who  was 
in  fault.  Courts  are  very  slow  to  interfere  between  joint 
owners  of  property,  joint  tenants,  or  tenants  in  common. 
It  has  been  said  that  where  the  facts  constitute  a  clear 
case  of  the  use  and  enjoyment  of  the  property  by  one 
to  the  entire  exclusion  of  another  a  receiver  will  be  ap- 
l>ointed,  not,  however,  when  the  appointment  will  sub 
ject  the  co-tenant  to  inconvenience  and  expense,  without 
corresponding  benefit  to  the  complainant  {Tjow  r. 
Holmes,  17  N.  J.  Eq.  148;  Beach,  Receivers  [2d  ed.]  sec. 
494;  20  Am.  &  Eng.  Ency.  Law  52-53.)  The  court  in  this 
case  made  a  finding  additional  to  the  ones  made  and 
reported  by  the  referee  to  the  effect  that  there  existed  a 
feeling  of  ill  will  and  hostility  between  the  joint  owners 
of  the  property  so  intense  that  it  prevented  any  unity  of 
action  in  the  control  and  management  of  the  property. 
C<mceding  this  conclusion  to  be  a  sound  one,  without  dis- 
cussing it  or  the  evidence  on  which  it  was  based,  it  was 
not  sufficient  to  warrant  the  court  in  placing  a  receiver 
in  control  of  the  property  unless  such  fact  operated  the 
exclusion  from  the  property  or  its  use  and  enjoyment  of 
one  of  the  joint  owners,  and  unless  this  feeling  was  the 
cause  of  the  failure  of  Lamaster  to  enjoy  the  use  and 
benefit  of  the  heating  apparatus, — and  we  must  here  re- 
member that  there  was  the  finding  of  fact  approve<l  by 
the  court  that  there  was  no  satisfactory  proof  of  the  cause 
of  the  failure  of  the  apparatus  to  properly  heat  all  the 
building  and  that  the  proof  did  not  disclose  who  was  at 
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fault.  Clearly  there  was  no  such  condition  of  facts  as 
warranted  a  court  in  interfering  with  the  rights  of  the 
joint  owner  to  wrest  the  property  from  the  possession  of 
both  and  place  it  in  the  hands  of  a  receiver  when  the  find- 
ing of  facts  showed  that  it  could  not  be  said  that  there 
was  any  fault  of  the  joint  owner,  a  cause  of  the  complain- 
ant's trouble.  The  decree  herein  was  unsupported  by 
the  facts  as  established  by  the  findings  and  must  be  re- 
versed. 

In  the  district  court  there  was  a  motion  by  Barr  and 
Elliott  that  judgment  be  rendered  on  the  findings  of  fact 
and  conclusions  of  law,  from  which  it  may  be  said  that 
said  parties  had  nothing  to  urge  against  such  a  judg- 
ment being  entered;  and  without  an  examination  of  any 
of  the  questions  which  might  be  presented  relative  to  all 
portions  of  such  a  decree  being  warranted  by  the  facts, 
no  objections  having  been  made  other  than  have  been 
settled  herein,  a  decree  will  be  entered  in  accordance 
with  the  conclusions  announced  in  the  report  of  the 
referee.  It  is,  however,  urged  that  relative  to  the  costs 
the  decree  must  remain  as  announced  by  the  district 
court,  inasmuch  as  the  appellants  presented  in  such 
court  no  motion  to  retax  the  costs.  In  the  case  of  Bnrio:i 
V.  StatCy  34  Neb.  125,  in  regard  to  a  similar  contention, 
it  was  stated:  "It  is  urged  by  the  county  attorney  in  his 
brief  that  a  motion  to  retax  costs  was  necessary  in  order 
to  give  plaintiff  standing  in  this  court.  We  cannot  agree 
with  this  view.  Ordinnrily  the  taxing  of  costs  is  a  cleri- 
cal act  performed  by  the  clerk,  and  the  presumption  is 
tliat  the  action  of  the  clerk  has  not  been  called  to  the 
attention  of  the  court;  hence  this  court  will  not,  as  a 
rule,  review  an  order  taxing  costs  until  a  motion  to  retax 
has  been  made  and  the  trial  court  given  an  opportunity 
to  correct  the  errors,  if  any  have  been  made.  In  this 
case  the  court  has  considered  the  question  of  the  liability 
of  plaintiff  in  error  and  deliberately  det(»rmineil  that  he 
is  liable  for  the  costs  of  proseculion.  Here  the  reason 
of  the  rule  is  wanting.     It  would  be  an  idle  and  useless 


Vol.  53]  JANUARY  TERM,  1898.  431 


Carrall  v.  State. 


form  to  ask  the  court  to  correct  on  the  theory  of  a  mis- 
take or  inadvertence  of  the  clerk  that  which  the  record 
shows  to  have  been  the  deliberate  act  of  the  court/'  The 
matter  of  the  costs  in  the  case  at  bar  is  within  the  doc- 
trine announced  in  that  case,  from  which  it  follows  that 
no  motion  to  retax  was  necessary.  (See,  also,  Hartford 
Fire  Ins.  Co.  v.  Corey,  53  Neb.  209.) 

Judgment  of  the  district  court  reversed  and  judgment 
ordered  as  hereinbefore  stated. 

Judgment  accordingly. 


James  Carrall  et  al.  v.  Staits  of  Nebraska. 

Filed  January  19. 1898.    No.  9574. 


1.  Suxnznonlngr  Jurors.  The  provisions  of  section  664  of  the  Code  of  sa  431 
Civil  Procedure  in  regard  to  summoning  jurors,  "Whenever  atJ^^J?? 
any  general  or  special  term  or  at  any  period  of  a  term  for  any 
cause  there  is  no  panel  of  *  *  *  petit  jurors,"  are  broad 
enough  to  cover  and  include  any  and  all  possible  reasons  for  which 
at  ainy  term  of  a  court  there  may  be  no  panel  of  jurors  present 
for  the  trials  of  causes. 

2. :   Criminal  Cases.     The  provisions  of  the  section  to  which 

reference  has  just  been  made  are  applicable  in  relation  to  Jurors 
for  trials  of  criminal  causes.    (Criminal  Code,  sec.  466.) 

3.  :   .    During  the  pendency  of  a  term  of  district  court, 


for  which  no  panel  of  jurors  had  been  provided  for  service  by 
the  proper  officers,  a  crime  was  committed  and  an  informalion 
filed  by  the  county  attorney  charging  parties  with  the  oommissiooi 
of  the  crime  and  the  accused  were  brought  before  the  court  for 
trial.  Held,  To  be  a  condition  of  affairs  within  the  import  of 
section  664  of  the  Code  of  Civil  Procedure,  and  the  action  of  the 
trial  court  in  ordering  jurors  summoned  as  prescribed  in  said  sec- 
tion was  proper. 

4.  Names.    The  names  "Mrs.  Fred  Steinburg"  and  "Mrs.  Fred  Steen- 

burg,"  the  first  Indorsed  on  an  information  as  the  name  of  a 
witness,  and  the  second  appearing  in  testimony  as  her  name,  are 
idem  sonans. 

5.  Witnesses:  Names:  Information.    It  is  allowable,  though  probably 

not  the  best  practice,  to  indorse  the  name  of  a  married  woman  on 
an  Information  as  a  prospective  witness  in  a  criminal  case  by 


432  NEBRASKA  REPORTS.  [Vol.  53 


Carrall  y.  State. 


the  use  of  her  husband's  surname  and  prefixed  thereto  the  ap- 
pellative abbreviation  "Mrs."  and  the  Christian  name  or  names 
of  her  husband  or  the  initial  letter  or  letters  thereof. 

6. :  :  .    The  law  does  not  recognize  other  than  the 

one  or  first  Christian  name,  but  where  a  person  as  a  matter  of 
fact  has  a  second  or  middle  Christian  name  and  is  commonly 
known  or  identified  by  the  use  of  such  middle  Christian  designa- 
tion, if  his  wife's  purposed  use  as  a  witness  in  a  criminal  cause 
is  evidenced  by  an  indorsement  of  her  husband's  surname  and  the 
abbreviation  "Mrs.,"  together  with  the  middle  Christian  appella- 
tion of  the  husband,  it  is  sufficient  where  it  does  not  appear  or 
there  is  no  complaint  that  the  accused  person  was  misled  thereby 
or  lacked  information  of  what  person  was  to  be  produced  as  a 
witness. 


7. :  : .    The  main  purpose  of  the  requirement  that 

the  names  of  witnesses  be  indorsed  on  the  information  in  a 
criminal  action  is  to  convey  to  the  accused  information  or  knowl- 
edge of  the  identity  of  witnesses  to  be  produced  on  behalf  of  the 
state  at  the  trial. 

8.  Harmless  Error:  Evidence.     The  admission  of  immaterial  testi- 

mony is  not  sufficient  ground  for  the  reversal  of  a  Judgment  where 
not  prejudicial  to  the  rights  of  the  complaining  party. 

9.  Instructions:   Reasonable   Doubt.     A   portion  of  an  instruction, 

worded  as  follows:  "You  are  not  at  liberty  to  disbelieve  as  Jurors 
if  you  believe  as  men.  Your  oath  imposes  on  you  no  obligation 
to  doubt  where  no  doubt  would  exist  if  no  oath  had  been  admin- 
istered,"— held  not  objectionable  and  erroneous  when  read  and 
construed  with  the  further  portions  of  the  same  instruction  and 
the  other  paragraphs  of  the  charge  in  that  the  first  sentence  did 
not  read,  "You  are  not  at  liberty  to  disbelieve  as  Jurors  if  from 
the  evidence  you  believe  as  men,"  instead  of  as  it  did  with  the 
omission  of  the  reference  to  the  evidence. 

10.  Burglary:  Instruction:  Definition.    The  statute  defining  burglary 

states,  among  other  things.  "If  any  person  shall  ♦  ♦  •  will- 
fully, maliciously  and  forcibly  break  and  enter,"  etc.  If  in  an 
instruction,  in  which  it  is  purposed  to  embody  a  statement  of 
the  elements  which  constitute  the  crime  and  necessary  to  be 
proved,  the  word  "maliciously"  in  reference  to  the  breaking  and 
entering  is  omitted,  it  is  sufficient  if  other  words,  or  another 
word,  identical  in  meaning  or  expressing  the  same  meaning  be 
used. 

11.  Instructions:  Repetitions.    It  is  not  error  to  refuse  to  give  in- 

structions if  their  substance  is  embodied  and  given  in  the  charge 
to  the  Jury. 

12.  :  Review.    The  actions  of  the  trial  court  in  refusing  to  give 

certain  requested  instructions  examined  and  approved. 
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13.  Burglaxy:  Evidence.    The  evidence  held  sufficient  to  sustain  the 
verdict. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Sedgwick,  J.    Affirmed. 

M.  S.  Oray  and  F,  C.  Power,  for  plaintiffs  in  error. 

C  J.  Smyth,  Attorney  General,  and  Kd  P.  Smith,  Deputy 
Attorney  General,  for  the  st.ate. 

Harrison,  C.  J. 

In  an  information  filed  in  the  district  court  of  York 
county  the  plaintiffs  in  error  were  charged  with  the 
commission  of  the  crimes  of  burglary  and  larceny,  and 
on  trial  were  convicted  and  sentenced  to  terms  of  im- 
prisonment in  the  penitentiary.  To'  obtain  a  reversal  of 
the  judgment,  error  proceedings  have  been  prosecuted  to 
this  court  in  their  behalf. 

The  crime  of  which  the  plaintiffs  in  error  were  con- 
victed was  alleged  to  have  been  committed  in  the  night- 
time of  the  22d  day  of  May,  1897.  The  term  of  court 
during  the  continuance  of  which  they  were  tried  had  its 
commencement  on  April  19,  1897.  The  information 
against  these  parties  was  filed  June  28,  1897.  No  reg- 
ular panel  of  jurors  had  been  drawn  or  summoned  for 
service  during  the  term  of  court.  The  time  of  the  term 
was  apparently,  probably  according  to  prior  expectation 
or  arrangement,  being  devoted  to  the  disposition  of 
causes  in  Vhich  the  services  of  jurors  were  not  required. 
When  the  information  was  presented  in  this  cause  of  the 
commission  of  the  crime  subsequent  to  the  time  the  court 
convened  it  became  necessary,  if  the  accused  were  to  be 
tried  during  the  existing  term  of  court,  that  a  jury  be 
provided  for  the  trial.  To  meet  this  exigency  the  court 
by  order  directed  the  sheriff  to  summon  jurors,  the  num- 
ber being  fixed  at  twenty-four.  The  sheriff  complied 
with  the  order  and  the  attendance  of  the  required  jurors 
was  procured.  To  a  trial  by  this  special  panel  the  ac- 
32 
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eused  interposed  objections,  which  were  overruled,  and 
they  were  placed  on  trial  before  a  jury  selected  from  the 
jurors  summoned  in  the  manner  we  have  indicated. 

As  one  of  the  assigned  errors  it  is  urged  that  the  jurors 
were  not  procured  for  service  in  a  method  provided  by 
law;  that  this  branch  of  the  proceedings  of  the  trial  of 
the  accused  was  without  warrant  of  law,  was  irregular; 
hence  the  judgment  should  be  reversed.  It  is  not 
claimed  that  the  jury  was  unfair,  or  that  any  degree  of 
prejudice  resulted  to  the  rights  of  the  parties  through 
the  selection  of  the  jurors  in  the  way  stated;  but  whether 
that  there  is  no  such  complaint  might  be  to  any  extent 
governing  in  the  question  we  need  not  in  this  cause  and 
do  not  determine.  It  may  be  solved  on  another  ground. 
In  section  466  of  our  Criminal  Code  it  is  provided:  *'In 
all  [criminal]  cases,  except  as  may  be  otherwise  ex- 
pressly provided,  the  jury  summoned  and  impaneled  ac- 
cording to  the  provisions  of  the  laws  in  force  relating  to 
the  summoning  and  impaneling  of  juries  in  other  cases 
shall  try  the  accrused."  And  in  section  664  of  the  Code 
of  Civil  Procedure:  "Whenever  the  proper  officers  fail  to 
summon  a  grand  or  petit  jury,  or  when  all  the  persons 
summoned  as  grand  or  petit  jurors  do  not  appear  before 
the  district  courts,  or  whenever  at  any  general  or  special 
term  or  at  any  period  of  a  term  for  any  cause  there  is  no 
panel  of  grand  or  petit  jurors,  or  the  panel  is  not  com- 
plete, said  court  may  order  the  sheriff,  deputy  sheriff,  or 
coroner  to  summon  without  delay  good  and  lawful  men. 
having  the  qualifications  of  jurors,  and  each  person  sum- 
moned shall  forthwith  appear  before  the  court,  and  if 
competent,  shall  serve  on  the  grand  jury  or  petit  jury  as 
the  case  may  be,  unless  such  person  may  be  excused  from 
serving  or  lawfully  challenged."  The  provisions  of  this 
section  are  broad  enough  to  cover  and  include  any  and 
all  possible  reasons  for  which  at  any  term  of  court  there 
may  be  no  panel  of  jurors  present  for  the  trial  of  causes, 
and  the  contingencies  of  the  present  case  are  entirelv 
within  its  scope.    The  term  was  convened  and  progressed 
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without  a  panel  of  jurors,  the  acts  which  constituted  the 
alleged  crime  were  committed  and  the  information  of 
them  presented  to  the  court  after  the  commencement  of 
its  term,  and  the  cause  brought  before  the  court  was  one 
the  disposition  of  which  demanded  a  jury.  There  being 
none,  the  court  could  exercise  the  power  granted  it  by 
the  section  we  have*quoted.  {People  v.  Coughlin,  11  West- 
ern Rep.  [Mich.]  556,  35  N.  W.  Rep.  72;  Bennett  v.  Tintic 
Iron  Co.,  34  Pac.  R«p.  [Utah]  61;  Smith  v.  Bates,  28  S.  W. 
Rep.  [Tex.]  64;  Western  Union  Telegraph  Co.  v.  Everheart, 
32  S.  W.  Rep.  [Tex.]  90;  St.  Clair  v.  United  States,  14  Sup. 
Ct.  Rep.  1002;  Smith  v.  State,  21  Tex.  App.  277;  Ohio  &  M. 
R.  Co.  V.  Trapp,  30  N.  E.  Rep.  [Ind.]  812;  State  v.  Page,  12 
Neb.  386.)  The  argument  that  this  construction  of  this 
section  of  the  statute  clothes  the  district  courts  with  great 
or  too  much  power  might  have  force  or  effect  if  addressed 
to  the  legislature,  the  lawmakers;  but*  where  the  lan- 
guage is  as  direct  and  unambiguous  in  its  import  as  is 
employed  in  this  section,  courts  may  not  construe  it  and 
give  it  a  different  meaning  to  avoid  a  possible  difficulty, 
or  abuse  oif  its  grant  or  power.  Moreover,  it  is  not  to  be 
presumed  that  the  district  courts,  or  the  judges  thereof, 
will  abuse  any  of  the  powers  conferred  on  them,  but 
rather  that  they  will  use  them  as  intended  by  the  legis- 
lators. 

It  is  of  the  assignments  that  the  trial  court  erred  in 
allowing  one  of  the  witnesses  called  for  the  state  to  tes 
tify,  for  the  reason  that  her  name  was  not  indorsed  on 
the  information.  The  name  of  this  witness,  as  it  ap 
peared  on  the  back  of  the  information,  was_as  follows; 
"Mrs.  Fred  Steinburg."  The  court  reporter  has  given  it 
in  his  notes  "Mrs.  Fred  Steenburg."  Whether  this  is  a 
mistake  in  tfee  spelling  of  the  name  by  the  county  attor- 
ney in  the  indorsement  on  the  information  or  of  the  re 
porter  we  cannot  say.  It  is  not  disclosed  by  the  record. 
But,  however  this  may  be,  we  think  the  two  words  may 
be  fairly  said  to  be  idem  sonans.  (See  16  Am.  &  Eng. 
Ency.  Law  112,  and  note.)    As  an  exposition  of  the  doc 
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trine  of  idem  sonant  in  regard  to  names  in  a  warrant  we 
will  quote  from  the  decision  in  the  case  of  People  v.  Goschj 
46  N.  W.  Rep.  [Mich.]  101,  as  follows:  "It  is  also  claimefl 
that  the  warrant  was  void  for  the  reason  that  it  did  not 
properly  name  the  respondents.  In  the  warrant  the  first 
name  of  Gosch  was  spelled  ^AmeP  instead  of  ^Amiel/  and 
the  name  of  ^Brearly'  was  spelled  therein  ^Brailey.'  This 
claim  is  scarcely  worthy  of  notice.  The  names  are  idem 
sonans^  The  name  of  this  witness,  as  appears  from  the 
record,  is  "Alena  Mary  Steenburg,"  and  her  husband's 
name  "Paul  Fred  Steenburg."  The  statute  requires  the 
"names  of  witnesses"  to  be  indorsed  on  the  information. 
(Criminal  Code,  sec.  579.)  It  is  argued  that  "Mrs.  Fred 
Steinburg"  was  not  the  name  of  the  witness,  and  this 
being  the  name  written  on  the  instrument  was  insuf- 
ficient,— did  iu)t  fulfill  the  requirements  of  the  law. 
It  must  be  said  that  in  a  strict  sense  or  meaning  this 
was  not  the  name  of  the  witness.  A  married  woman 
takes  her  husband's  surname,  and  by  a  social  custom 
which  so  largely  prevails  that  it  may  be  called  ^  gen- 
eral one  she  is  designated  by  the  use  of  the  Christian 
name  or  names,  if  he  has  more  than  one,  of  the  hus- 
band, or  the  initial  letter  or  letters  of  such  Chris- 
tian name  or  names  of  the  husband,  together  with 
the  appellative  abbreviation  "Mrs."  prefixed  to  the  sur- 
name, and  all  married  women,  there  may  be  possibly  a 
few  exceptions,  are  better  known  by  such  name  than 
their  own  Christian  name  or  names  used  with  their  hus- 
band's surname,  and  their  identification  would  be  more 
perfect  and  complete  by  the  use  of  the  former  method 
than  the  latter.  That  knowledge  of  the  identity  of  the 
witnesses  to  be  produced  against  him  be  conveyed  to  the 
accused  person  is  the  main  object  to  be  accomplished  by 
the  indorsement  of  the  names  of  witnesses  on  the  in- 
formation. This  is  the  aim  and  purpose  of  the  law  by 
which  such  act  is  required.  {Stevens  v.  State,  19  Neb.  647; 
Parks  r.  State,  20  Neb.  515;  State  v.  Everett,  45  Pac.  Rep. 
[Wash.]  150.)     To  comply  with  the  strict  letter  of  the 
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law  the  names  of  witnesses  should  be  indorsed  on  the 
information,  and  it  would  no  doubt  be  better  practice  for 
county  attorneys  to  follow  the  law  as  strictly  as  possible; 
but  we  think  it  allowable  to  give  notice  that  a  married 
woman  will  be  called  as  a  witness  for  the  state,  that  her 
name  be  indorsed  on  the  information  as  was  the  one  in 
the  case  at  bar.  It  is  further  urged  in  this  connection 
that  the  name  of  the  husband  of  this  witness  was  "Paul 
Fred  Steenburg"  and  that  the  law  disregards  all  Chris- 
tian names  except  the  first;  hence  in  law  th^  husband's 
name  was  Paul  Steenburg,  and  indorsing  his  surname 
with  the  prefixes  "Mrs.  Fred"  was  not  a  compliance  with 
the  statutory  requirement,  because  it  was  not,  strictly 
speaking,  her  name,  nor  was  "Fred''  in  law  recognized 
as  of  her  husband's  name.  The  evidence  disclosed  that 
the  husband  was  known  as  "Fred  Steenburg,"'and  the 
wife,  in  her  testimony,  when  being  interrogated  directly 
on  this  point,  stated  that  her  name  was  "Mrs.  Fred  Steen- 
burg,"  from  which  it  appears  that  the  indorsement  on  the 
information  was  of  her  a  sufficient  identification,  one 
which  met  the  purpose  of  the  statute,  notwithstanding 
the  law  does  not  recognize  a  second  or  other  than  first 
Christian  name.  This  appellation  "Fred"  was  that  by 
which  the  husband  was  known  and  identified,  and  it 
indicated  the  wife  when  applied  to  her  in  the  manner  of 
its  indorsement  with  the  other  name  and  term  on  the  in- 
formation. Had  it  appeared  that  the  accused  were  mis- 
led and  thereby  lacked  information  of  one  of  the  wit- 
nesses to  be  produced  at  the  trial  by  the  state,  or  that 
any  prejudice  had  in  fact  resulted  to  their  rights  by 
reason  of  the  form  of  this  indorsement  of  the  witness,  a 
different  question  would  be  presented;  but  this  is  not 
even  claimed  in  argument. 

It  is  argued  that  there  was  error  committed  in  the  ad- 
mission of  the  testimony  of  E.  J.  Wightman,  called  as  a 
witness  by  the  state.  This  witness  was  cashier  of  the 
First  National  Bank  at  York,  Nebraska,  and  testified 
in  regard  to  the  manner  in  which  silver  moneys  were 
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placed  in  rolls  or  packages  in  said  bank  and  in  what 
amounts,  etc.  It  furtlier  appeared  in  evidence  that  tlic 
money  alleged  to  have  been  stolen  by  the  accused  in  the 
course  of  the  charged  burglary  consisted  in  the  main  of 
silver  and  had  been  sent  by  the  First  National  Bank  of 
York  to  the  bank  which  suffered  the  loss,  and  in  rolls  or 
packages  as  described  by  this  witness.  The  evidence  of 
this  witness  on  the  subject  indicated,  if  in  any  sense 
improi)er,  was  but  immaterial,  and  we  do  not  believe 
it  can  have  been  in  any  degree  prejudicial  to  the  accused; 
hence  it  furnishes  no  ground  for  a  reversal  of  the  judg- 
ment. 

It  is  urged  that  the  court  erred  in  giving  instruction 
numbered  16  of  its  own  motion.  This  was  an  instruction 
relative  to  a  reasonable  doubt.  The  portion  of  it  to 
which  objection  is  urged  reads  as  follows:  "You  are  not 
at  liberty  to  disbelieve  as  jurors  if  you  believe  as  men. 
Your  oath  imposes  on  you  no  obligation  to  doubt  where 
no  doubt  would  exist  if  no  oath  had  been  administered." 
A  similar  instruction,  substantially  the  same  as  this,  was 
approvc^l  in  Barney  t\  State,  49  Neb.  515;  Willis  v.  SfatVy 
43  Neb.  102.  (See  also  Bartley  v.  State,  53  Neb.  310.)  In 
some  of  the  instructions  approved  in  the  cases  cited  there 
was  a  variation  in  the  wording  from  the  one  in  the  case 
at  bar  and  in  some  the  words  "if  from  the  evidence"  ap- 
peared in  the  one  sentence  as  follows:  "You  are  not  at 
liberty  to  disbelieve  as  jurors  if  from  the  evidence  you 
believe  as  men."  In  the  case  at  bar  they  were  not  used, 
but  in  other  portions  of  the  instructions  that  all  findings 
or  beliefs  of  the  jurors  must  be  from  the  evidence  was 
strongly  stated,  and  must,  we  think,  have  been  so  im- 
I)ressed  on  the  minds  of  the  jurors  that  the  omission  of 
the  words  to  which  we  have  referred  in  the  particular 
connection  stated  could  not  have  misled  the  jury  or 
worked  any  prejudice  to  the  rights  of  the  accused.  The 
practical  effect  of  the  instruction  on  the  minds  of  the 
jurors,  wh(*n  considered  in  connection  with  other  instruc- 
tions on  the  same  and  other  subjects,  must  have  been 
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as  if  these  words  had  been  inserted  in  the  portion  of  the 
instruction  where  it  is  urged  they  should  have  been. 

In  the  section  of  the  statute  defining  burglary  it  is 
stated:  "If  any  person  shall,  in  the  night  season,  will 
fully,  maliciously,  and  forcibly  break  and  enter."  In- 
struction number  4,  givc^n  in  the  case  at  bar,  was  a  state- 
ment of  the  material  elements  of  the  crime  charged,  of 
which  proof  was  necessary  before  a  conviction  could  re- 
sult, and  it  omitted  the  word  "maliciously''  in  reference 
to  the  breaking  and  entering.  In  th5  instruction  it  was 
said  of  the  breaking  and  entering,  that  they  must  be 
"willfully,  feloniously,  and  forcibly."  The  words  used 
fully  expressed  and  included  the  meaning  of  the  word 
"maliciously,"  and  this  being  true,  the  instruction  was 
suflBcient.  This  is  within  the  doctrine  approved  by  this 
court  relative  to  a  statement  in  a  charge  of  a  crime  in  an 
indictment,  and  it  is  equally  applicable  to  a  statenu^it 
in  an  instru(*tion  descriptive  of  a  crime.  {^Vhifn^fni  v. 
State,  17  Neb.  224;  Ilodf/lins  r.  State,  36  Neb.  V\i);  Wa^pi  r 
v.  State,  43  Neb.  1.)  And  what  was  further  state<l  in  the 
opinion  in  the  case  last  cited  is  equally  applicable*  here, 
viz.:  "This  is  especially  true  in  view  of  spciion  412  of 
the  Criminal  Code,  providing  tluit  no  indict  mc^nt  shall 
be  deemed  invalid,  nor  shall  the  trial,  jufli;m(^nt,  or  other 
proceedings  be  stayed,  arrested,  or  in  any  manner 
affected  for  any  defect  or  imperfection  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights  of  the  de- 
fendant upon  the  merits."  It  follows  that  the  objection 
to  this  instruction  is  unavailing. 

The  refusal  of  the  court  to  give  an  instru(*tion  num- 
bered 3,  requested  by  counsel  for  the  accused,  is  assigned 
for  error.  While  the  precise  words  of  one  portion  of  this 
instruction  were  not  used  in  the  charge  to  the  jury,  its 
substance  and  the  idea,  to  be  conveyed  by  it  were  given 
in  effect  by  paragraphs  numbered  9, 10,  and  11  thereof. 

Of  the  argument  in  regard  to  the  refusal  to  give  the 
requested  instructions  7  and  9,  it  suffices  to  say  that  the 
principles  embodied  therein,  or  the  essential  elements  of 
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the  instructions,  were  included  in  portions  of  the  charge 
of  the  court. 

Instruction  numbered  8,  of  the  refusal  to  give  which 
error  is  urged,  was  defective,  in  that  it  wholly  ignored 
the  proposition  that  the  jury  must  be  governed  by  the 
evidence,  and  its  refusal  was  not  an  error. 

In  view  of  the  verdict  returned  there  was  no  preju- 
dicial error  in  refusing  to  give  the  requested  instruction 
numbered  9^. 

Instruction  numbered  13,  requested  for  the  accused, 
was  to  the  effect  that  the  evidence  was  insufficient  to 
warrant  a  verdict  of  guilty  of  larceny,  and  that  num- 
bered 14  was,  to  the  same  effect,  relative  to  the  charge 
of  burglary,  and  they  were  properly  refused.  It  is  in- 
sisted that  the  evidence  was  insufficient  to  sustain  the 
verdict,  which  must  be  viewed  as  one  of  guilty  of  the 
charge  of  burglary.  The  evidence  was  in  its  nature  cir- 
cumstantial and,  when  carefully  analyzed,  is  sufficient 
and  satisfactory  as  to  every  element  charged,  and  ample 
to  support  the  verdict.  It  follows  that  the  judgment  of 
the  district  court  will  be 

Affirmed. 


James  H.  Perkins  et  al.  v.  Charles  Tilton. 

Filed  January  19, 1898.    No.  7742. 

1.  Rulings  on  Evidence:  Review:  Offer  of  Proof.    An  offer  to  prove, 

to  lay  the  foundation  for  the  proper  presentment  of  error  in  the 
exclusion  of  proposed  testimony  as  answer  to  a  question  to  which 
an  objection  is  sustained,  must  be  of  matter  which  would  have 
been  admitted  as  relevant,  responsive,  and  pertinent  In  answer  to 
the  rejected  interrogatory. 

2.  Exchange  of  Realty:  Joinder  of  Parties:    Review.     Error  as- 

signed of  the  giving  of  an  instruction  examined  and  the  action  of 
the  trial  court  approved. 

3.  :    .    lit  Id,  That  the  plaintiffs  In  error  were  prop^ly 

joined  as  defendants  in  the  action. 
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Error  from  the  district  court  of*  Hitchcock  county. 
Tried  below  before  Welty,  J.     Affirmed. 

W,  IS.  Morlan^  for  plaintiffs  in  error. 

J.  W.  Cole,  contra. 

Harrison,  C.  J. 

On  October  5,  1891,  the  defendant  in  error  was  the 
owner  of  a  tract  of  land  in  the  state  of  Illinois,  and 
James  H.  Perkins,  of  plaintiffs  in  error,  was  the  owner 
of  the  northwest  quarter  of  a  section  of  land  situate  in 
Hitchcock  county,  this  state,  and  his  wife,  Ann  Perkins, 
owned  five  quarter-sections  of  adjoining  land.  The 
whole  tract  of  six  quarter-sections  constituted  one  farm. 
On  the  date  stated  a  contract  was  entered  into  between 
the  parties  for  the  exchange  of  the  two  tracts  of  land. 
The  negotiations  for  the  trade  and  the  contract  with 
which  they  closed  were  between  James  H.  Perkins  and 
the  defendant  in  error,  Ann  Perkins  not  then  actively 
or  personally  appearing  in  the  transaction  or  in  any 
manner  participating  except  as  she  may  have  been  repre- 
sented by  her  husband,  and  we  must  conclude  that  she 
was  so  represented,  for  she  claimed,  and  in  this  suit 
claims,  the  benefits  and  rights  conferred  by  the  transac- 
tion. After  the  consummation  of  the  exchange  the  de- 
fendant in  error  instituted  this  action  to  recover  the 
value  of  certain  improvements  which  he  asserted  plain- 
tiffs in  error  wrongfully  removed  from  the  farm  in  Ne- 
braska; an  amount  of  taxes  due  on  said  farm  which 
he  alleges  plaintiffs  in  error  agreed  to,  but  failed  to  pay; 
also  a  sum  which  he  claimed  his  due  by  reason  of  a  short- 
age in  the  number  of  acres  of  land  contracted  to  be 
conveyed  and  the  number  of  acres  actually  transferred 
to  him.  The  contract  of  the  parties  appears  to  have 
been  evidenced  by  a  written  instrument,  but  this  had 
been  lost,  destroyed,  or  could  not  be  produced.  A  trial 
of  the  issues  resulted  favorably  to  the  defendant  in  error. 


442  NEBRASKA  REPORTS.  [Vou.  53 


Perkins  v.  Til  ton. 


and  the  cause  is  pi-esented  here  for  review  in  error  pro- 
ceeding on  behalf  of  James  H.  Perkins  and  Ann  Per- 
kins. 

There  are  but  three  assignments  of  error  noticed  in 
argument,  the  first  of  whicli  relates  to  the  trial  court's 
action  in  excluding  testimony.  During  the  examination 
of  James  H.  Perkins  he  was  interrogated  at  some  length 
in  relation  to  a  trip  which  he  had  made  with  defendant 
in  error  from  Nebraska  to  the  land  in  Illinois  and  what 
he  did  and  saw  while  in  Illinois,  and  in  this  connection 
was  further  questioned,  with  the  results  as  follows: 

Q.  What,  if  any,  acquaintance  did  you  have  with  this 
man  before  you  went  there? 
A.  Not  any. 

Q.  What  acquaintance  had  you  with  that  part  of  the 
country? 

A.  None  at  all. 

Q.  When  you  got  there  what  kind  of  weather  was  it? 
A.  Dry. 

Q.  Wliat,  if  any,  did  Mr.  Tilt  on  represent  to  you  as  to 
<iuality  and  value  of  the  land? 

To  the  question  last  quoted  an  objection  was  inter- 
posed, which  was  sustained.  There  was  then  for  the 
plaintiffs  in  error  an  offer  to  prove,  which  of  type-writ- 
ten matter  occupies  some  two  and  one-half  pages  of  the 
paper  ordinarily  used,  and  which,  in  substance,  embodied 
an  offer  to  prove,  that  of  date  December  17,  1891,  and 
between  defendant  in  error  and  Ann  Perkins,  there  was 
a  modification,  verbally,  of  the  contract  for  the  exchange 
of  the  land;  also  certain  statements  then  made  by  de- 
fendant in  error  to  Ann  Perkins  in  regard  especially  to 
the  value  of  the  land  in  Illinois  which  she  claims  were 
false,  but  were  guarantied  by  him  to  be  true;  and  fur- 
ther, of  certain  re])resentations  in  relation  to  the  quality 
and  value  of  said  land  made  to  James  H.  Perkins  and 
by  him  conveyed  to  Ann  Perkins  which  were  false;  and 
further,  that  the  whole  of  these  matters  were  relied  upon 
by  Ann  Perkins  and  she  was  thereby  induced  to  make 
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the  exchange  of  hinds.  It  was  of  the  evidence  that  the 
contract  provided  that  James  H.  Perkins  should  go  to 
Illinois  and  see  the  land  tliere^  and  if  after  an  examina- 
tion he  was  satisfied  with  it,  the  trade  should  be  con- 
cluded. Whether  this  was  of  the  contract  or  not,  Per- 
kins did,  almost  immediately  after  it  was  made,  October 
5,  1891,  go  in  company  with  defendant  in  error  to  the 
land  in  Illinois  and  examined  it,  returned  therefrom  to 
his  home,  and  the  trade  was  afterward  completed.  This 
examination  was  for  himself  and  his  wife,  the  parties 
concerned.  With  tliis  fact  in  view  and  an  application  of 
the  rules  of  law  which  would  govern  and  settle  the 
question  of  the  relative  positions  and  rights  of  the  par- 
ties, there  was  little,  if  any,  of  the  offer  to  prove  which 
could  have  been  admitted  in  answer  to  the  question  pro- 
pounded as  either  responsive  or  in  any  degree  material 
or  relevant.  This  being  true,  the  offer  of  proof  was  as 
if  none  had  been  made  and  the  record  of  the  action  of 
the  court  in  not  allowing  the  question  to  be  answered 
presents  no  noticeable  error.  {Dtinphy  v.  Bartenhach,  40 
Neb.  143.) 

Another  aj'signment  of  error  which  is  urged  in  argu- 
ment is  in  relation  to  the  third  instruction  requested 
for  defendant  in  error  and  given.  The  record  is  not  in 
a  very  satisfactory  condition  wherein  it  refers  to  the 
instructions.  Under  the  heading  of  "Instructions  asked 
by  plaintiff"  (defendant  in  error)  there  are  three  para- 
graphs numbered,  presumably,  by  the  person  who  pre- 
pared the  copy  of  the  record  for  tliis  court  as  follows: 
1st,  3rd,  5th.  These  designations  were  evidently  made 
with  the  typewriter.  The  one  designated  "3rd"  has  also 
with  a  lead  pencil  been  marked  "2,"  and  the  one  num- 
bered "5th"  has  been  marked  with  lead  pencil  "3."  We 
are  not  certain  as  to  which  marking  we  should  accept 
as  the  true  one,  but  without  stopping  to  decide  this  mat- 
ter, accepting  the  conclusion  which  we  must  that  this 
was  a  contract  for  the  benefit  of  plaintiffs  in  error  jointly 
and  by  which  they  were  jointly  bound  to  defendant  in 
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error,  it  is  not  material  which  of  the  numbered  instruc- 
tions we  consider  as  the  "3rd"  and  its  giving  assigned 
for  error,  for,  in  this  view  of  the  contract  and  the  rela- 
tions in  which  by  its  terms  the  parties  were  placed, 
either  paragraph  was  properly  given. 

What  we  have  just  said  in  regard  to  the  contract  also 
disposes  of  the  third  branch  of  the  argument,  which  is  a 
contention  that  the  plaintiffs  in  error  were  not  jointly 
or  equally  bound  by  the  contract,  but  only  to  the  extent 
it  involved  the  laud  belonging  to  each  or  any  matters  or 
things  pertaining  thereto,  and  that  they  w^ere  improperly 
joined  in  this  action.  The  land  of  the  plaintiffs  in  error 
was  all  contracted  to  be  exchanged  as  one  piece  for  the 
benefit  of  the  two  parties  and  on  the  same  terms  as  to 
both  and  such  terms  equally  binding  on  each  and  both. 
It  follows  that  the  judgment  of  the  district  court  will  be 


AFFffiMBD. 


Charles  E.  Perkins,  Trustee,  appellant,  v,  Edward 
PoTi^s,  appellee. 

Filed  January  19, 1898.    No.  9285. 

Landlord  and  Tenant:  Attornment  to  Stranger:  Adverse  Posses- 
sion. The  conclusions  and  decision  announced  on  the  former 
hearing  in  this  cause  (52  Neb.  110)  approved  and  followed. 

Rehearing  of  case  reported  in  52  Neb.  110.     Reaf- 
firmed, 

WaiTen  Pratt  and  T.  M,  Stxmrty  for  appellant. 

Dryden  &  Main^  contra. 

Harrison,  C.  J. 

This  cause  was  appealed  to  this  court  from  an  adju- 
^lication  in  the  district  court  of  Buffalo  countv  of  the 
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matters  in  controversy  and  submitted  under  the  pro- 
visions of  rule  2  (44  Neb.  ix),  and  the  jud<»ineut  of  the 
district  court  was  affirmed.  A  motion  for  a  rehearing 
was  filed  and  sustained  and  the  case  has  been  again 
presented  and  submitted.  The  opinion  of  the  court  ren- 
dered on  the  former  hearing  was  written  by  Commis- 
sioner Ragax  and  is  reported  in  52  Neb.,  110.  • 

It  appears  that  the  appellant  was,  on  November  1, 
1887,  the  owner  of  a  tract  of  land  in  Buffalo  coifnty,  this 
state,  and  on  said  date,  by  written  contract  with  one 
Kilgore,  agreed  to  sell  to  Kilgore  the  tract  of  land.  The 
land  was  to  be  paid  for  at  a  date  fixed  in  the  contract  of 
sale  at  ten  years  subsequent  to  the  date  of  the  contract, 
and  it  was  further  provided  that  there  should  be  annual 
payments  of  interest  on  the  principal  sum,  the  considera- 
tion for  the  sale,  from  the  inception  of  the  agreement  to 
its  fixed  termination.  It  was  further  of  the  contract 
that  the  vendee  should  pay  the  taxes  which  might  be 
assessed  against  the  land.  The  payments  provided  for 
were  to  be  made  according  to  the  terms  of  the  contract; 
if  not,  a  forfeiture  of  the  vendee's  rights  thereunder  was 
to  ensue.  There  were  assignments  of  the  contract  by 
the  vendee  and  assignees  until  by  assignment  the  ap- 
pellee claimed  to  be  entitled  to  the  benefit  of  its  pro- 
visions. January  30,  1896,  t)ne  Knox  was  in  actual  pos- 
session of  the  land  as  lessee  of  the  appellee,  and  on  said 
day  an  agent  of  appellant  went  to  the  land  and  induced 
Knox  to  accept  a  lease  thereof  from  the  appellant.  Knox 
remained  on  the  land  and  during  the  farming  season 
of  1896  raised  a  crop  of  grains  thereon.  After  the  ma- 
turity of  at  least  some  of  the  crops,  the  appellee  took 
into  his  possession  and  removed  from  the  land  120  bush- 
els of  oats  which  had  been  grown  on  the  land  during 
that  season.  To  recover  these  the  appellant  commenced 
an  action  of  replevin,  and  also  this  action  in  the  district 
court  of  Buffalo  county,  stating  in  the  petition  in  this 
that  he  was  the  owner  in  fee  of  the  land  and  in  possession 
thereof,  also  the  owner  of  the  crops  grown  thereon  <li! 
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ing  the  year  189G,  and  that  appellee  had  wrongfully  en- 
tered upon  the  premises  and  taken  therefrom  the  grain 
before  mentioned;  that  it  had  been  replevied  and  the 
action  of  reph^vin  was  pending;  also  that  it  was  threat- 
ened by  appellee  that  he  would  again  go  upon  the  prem- 
ises and  take  therefrom  all  crops  grown  during  the  year 
1896,  which  threats  would  be  executed  unless  appellee 
was  restrained;  and  further  that  appellee  was  insolvent. 
The  prayer  of  the  petition  was  that  appellee  be  perpetu- 
ally enjoined  from  entering  upon  said  premises  and 
doing  any  of  the  threatened  and  purposed  acts.  The 
district  court  dismissed  the  petition.  For  a  more  ex- 
tended statement  see  the  opinion  in  52  Xeb.  110. 

This  court  in  the  decision  formerly  rendered  held: 

"1.  One  who  takes  possession  of  real  estate  as  th:» 
tenant  of  anoth(*r  cannot  hold  said  real  estate  adversely 
to  his  lessor  without  first  having  actually  or  consti'uc- 
tively  surrendered  the  premises  to  him. 

"2.  Where  a  tenant  in  possession  without  his  land- 
lord's consent  attorns  to  a  third  party. — the  latter  not 
having  acquired  the  interest  of  the  landlord  in  the  real 
estate  either  by  grant  or  operation  of  law, — ^the  posses- 
sory rights  of  the  landlord  are  not  thereby  affected,  as 
such  an  attornment  is  void. 

"3.  The  vendee  of  an  executory  contract  for  the  sale 
of  real  estate  by  virtue  of  such  contract  entered  into 
possession,  made  certain  improvtunents  upon  the  prem- 
ises, and  partly  performed  his  contract  of  purchase. 
Afterwards  the  vendee,  while  in  default  in  the  perform- 
ance of  his  part  of  the  contract  of  purchase,  leased  the 
premises  to  a  tenant  for  one  year,  and  put  him  in  posses 
sion.  The  vendor  by  reason  of  the  default  of  the  vendee, 
and  in  i)ursuance  of  the  provisions  of  the  cpntract  of 
sale,  declared  the  same  forfeited,  and  demanded  posses- 
sion of  the  premises  from  the  vendee.  The  possession 
was  not  surrendered,  and  thereupon  the  vendor  went 
upon  the  premises,  and  induced  the  tenant,  without  the 
vendee's  knowledge  or  consent,  to  accept  a  lease  from 
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him  (the  vendor)  for  said  premises.  The  vendee  forcibly 
entered  and  removed  part  of  the  crops  grown  by  his  ten- 
ant, and  threatened  to  enter  and  remove  the  remainder, 
and  the  vendor  applied  to  the  district  court  for  a  per- 
petual injunction  to  restrain  the  vendee's  entrance  upon 
the  premises.  Held,  that  the  application  was  properly 
denied." 

We  have  carefully  re-examined  the  questions  upon  the 
determination  of  which  the  appellant's  right  to  institute 
and  successfully  maintain  this  action  depends,  and  are 
strengthened  in  the  views  we  before  entertained  and 
which  were  embodiecj  in  the  opinion  heretofore  rendered. 
That  the  appellant  induced  Knox,  the  tenant  of  appellee 
in  the  manner  disclosed  by  the  facts  herein,  to  receive 
a  lease  of  the  land  he  occupied  from  the  appellant,  to 
attom  to  him,  did  not  give  appellant  any  greater  pos- 
session of  the  premises  than  he  possessed  before  such  act, 
and  did  not  dispossess  the  appellee.  The  possession  of 
the  lessee,  Knox,  remained  the  possession  of  his  landlord 
to  whom  he  first  attorned,  of  whom  he  had  received  the 
possession  which  he  had  never  abandoned  or  surrendered. 
Change  of  possession  of  lands  cannot  be  so  readily  and 
easily  effected.  Where  a  tenant  disclaims  holding  under 
his  landlord  and  attorns  to  a  stranger  the  attornment 
is  void  and  does  not  operate  a  dispossession  of  the  land- 
lord. {Blue  V.  Sayrej  2  Dana  [Ky.]  213;  Rogers  v.  Boyn- 
ton,  57  Ala.  501;  Springs  v.  Scheneky  6  S.  E.  Rep.  [N.  Car.] 
405;  Taylor,  Landlord  &  Tenant  [7th  ed.]  sec.  705.)  "A 
tenant  cannot  repudiate  the  title  of  the  landlord  under 
whom  he  originally  entered,  and  claim  to  hold  the  prem- 
ises under  another,  until  he  has  first  surrendered  pos- 
session to  his  original  landlord.  It  is  not  enough  that 
he  has  abandoned  the  premises  for  a  time,  and  after- 
wards entered  under  the  new  title,  unless  he  has  given 
notice  of  such  abandonment  to  the  original  landlord." 
{Juneman  v.  Franklin^  3  S.  W.  Bep.  [Tex.]  562.)  As  sup- 
porting the  first  portion  of  the  doctrine  announced,  there 
is  cited:  Rector  v.  Oibbon,  4t  Sup.  Ot.  Kep.  606;  Killoren  v. 
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Murtaugh,  5  Atl.  Rep.  [N.  H.]  769,  and  note;  Pengra  r. 
MunZj  29  Fed.  Rep.  830.  Approving  and  applying  the 
doctrine  announced  in  Rector  v.  Gibbon,  see  Ooode  v.  Gaines, 
12  Sup.  Ct.  Rep.  839.  "A  tenant  cannot  defeat  the  pos- 
session of  his  landlord  by  merely  going  out  of  the  house, 
taking  a  lease  from  another,  who  claims  title  thereto,  and 
going  back  professedly  under  the  new  lease."  Such  action 
did  not  end  the  landlord's  possession  and  give  the  other 
party  of  whom  the  later  lease  was  accepted  possession. 
{t^tate  V.  Howell,  12  S.  E.  Rep.  [N.  Car.]  569.)  "Where, 
under  a  contract  for  the  sale  of  land,  the  vendor  exe- 
cutes to  the  vendee  the  usual  bond  for  titles,  and  delivers 
to  him  the  possession  of  the  premises,  even  if  the  latter 
fail  to  pay  the  purchase-money  at  maturity,  he  may,  nev- 
ertheless, retain  possession,  either  by  himself  or  his  ten- 
ant, until  such  time  as  he  shall  be  legally  evicted  there 
from  by  the  vendor;  and  the  tenant  who  enters  under  the 
vendee  cannot,  without  first  surrendering  his  possession 
to  the  latter,  attorn  to  the  vendor  upon  any  supposed 
right  of  the  latter,  without  the  consent  of  the  vendee  to 
rescind  the  contract  of  sale."  {Broxton  v.  Ennis,  22  S.  E. 
Rep.  [Ga.]  945.)  The  further  conclusion  of  the  former 
opinion  follows  that  a  resort  to  action  of  injunction  was 
not  allowable  to  determine  the  conflicting  claims  of  the 
parties  to  the  possession  of  the  premises. 

The  counsel  for  appellant  in  the  brief  filed  in  support 
of  the  motion  for  a  rehearing  requested  that  certain 
other  questions  be  at  this  time  decided,  though  the  court 
might  conclude  to  adhere  to  the  opinion  formerly  ren- 
dered as  to  the  points  therein  considered.  This  we  would 
be  pleased  to  do,  but  their  discussion  and  determination 
here  would  scarcely  be  proper  or  pertinent  since  they  are 
not  directly  involved,  and  in  a  contest  between  the  par- 
ties in  another  form  of  action  they  might  be  involved. 
The  decree  of  the  district  court  is 

Reaffirio3>. 
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Jennie  Shaffer  v.  Samuel  S.  Vincent. 

Filed  January  19, 1898.    No.  7675. 

1.  Bill  of  Exceptions:  Authentication.  A  bill  of  exceptions,  to  be 
available  in  the  supreme  court,  must  be  authenticated  by  the  derk 
of  the  district  court 


2. :  .  A  certificate  by  the  clerk  of  that  court  merely  stat- 
ing that  the  original  bill  was  filed  in  his  office  on  a  certain  date, 
is  insufficient  to  identify  a  document  contained  in  the  transcript 
as  being  either  such  original  bill  or  a  copy  thereof. 

Error  from  the  district  court  of  Harlan  county.  Tried 
below  before  Be  all,  J.    Affirmed, 

R.  L.  KeesteVy  for  plaintiff  in  error. 

John  EversoUy  contra. 

NORVAL,  J. 

This  was  an  action  by  Samuel  S.  Vincent  against  Jen- 
nie Shaffer  and  others  to  obtain  the  cancellation  of  a 
deed  to  certain  real  estate  in  Harlan  county,  on  the 
ground  that  the  same  was  procured  by  misrepresentation 
and  fraud.  A  decree  was  entered  for  Vincent  as  prayed. 
A  motion  for  a  new  trial  was  filed  by  Jennie  Shaffer, 
which  was  overruled  by  the  court,  and  she  alone  has 
brought  the  record  here  for  review. 

The  assignments  of  error  call  in  question  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings  and  decree, 
the  decisions  of  the  court  below  upon  the  admission  of 
testimony,  and  the  ruling  upon  the  motion  for  a  new 
trial.  These  assignments  are  not  available,  because  the 
document  attached  to  the  transcript  is  not  authenticated 
by  the  certificate  of  the  clerk  of  the  trial  court  as  being 
either  the  original  bill  of  exceptions  in  the  cause  or  a 
copy  thereof.  The  district  clerk  merely  certifies  that 
the  original  bill  of  exceptions  was  filed  in  his  office  on  a 
certain  date,  which  is  insufficient  for  the  purpose  of  au- 
33 
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tlientication.  As  none  of  the  questions  argued  can  be 
considered  without  the  aid  of  a  bill  of  exceptions,  the 
decree  must  be 

Affirmed. 


Latira  F.  Fttnk,  appeij.ee,  v.  Kansas  Manufactturing 
Company  et  al.,  appellants. 

Filed  January  19, 1898.    No.  7701. 

1.  Judgments:  Equitable  Relief:    Negligence.    A  court  of  equity 

will  not  afford  relief  against  a  Judgment  or  decree  obtained  against 
a  party  through  the  negligence  of  his  attorney. 

2.  : :  Evidence.    Evidence  held  insufficient  to  support  the 

decision  of  the  trial  court  vacating  a  former  decree  in  another 
action  between  the  same  parties. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Strode,  J.    Reversed. 

Rickeits  &  TVi/^aw,  for  appellants. 
Doty  d  Haggard^  contra. 

NORVAL,  J. 

The  Kansas  Manufacturing  Company  recovered  several 
money  judgments  against  Ancil  L.  Funk,  on  which  exe- 
cutions were  issued,  which  were  returned  by  the  sheriff 
of  Lancaster  county  nulla  bona.  Alias  executions  were 
thereupon  issued  on  said  judgments,  and  levies  were 
made  thereunder  upon  certain  real  estate  as  the  property 
of  Funk,  which  prior  thereto  he  had  conveyed  to  his 
brother-in-Law  T.  W.  Thornburg,  who  likewise  conveyed 
it  to  Laura  F.  Funk,  the  wife  of  said  judgment  debtor. 
Subsequently,  and  after  the  levy  of  said  executions,  the 
Kansas  Manufacturing  Company  commenced  a  suit  in 
the  court  below,  in  the  nature  of  a  creditor's  bill,  against 
Ancil  L.  Funk,  Laura  F.  Funk,  and  T.  W.  Thornburs:,  to 
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set  aside  the  deeds  to  said  real  estate,  and  to  subject  the 
property  to  the  payment  of  said  judgments.    On  May  11, 

1893,  Laura  F.  Funk  filed  an  answer  and  cross-petition 
therein,  which  not  only  denied  many  of  the  material 
averments  of  the  creditor's  bill,  but  pleaded  matters  upon 
which  she  asked  afflrmative  relief.  On  June  19,  1894, 
the  plaintiff  therein  replied  to  said  answer  and  cross- 
petition  and  filed  a  supplemental  petition  setting  up  the 
recovery  by  it  on  that  day  of  another  judgment  against 
said  Ancil  L.  Funk.  On  June  20,  which  was  a  day  in 
the  April  term,  1894,  of  the  district  court  of  Lancaster 
county,  the  cause  was  tried  in  the  absence  of  Mrs.  Funk, 
and  in  nine  days  later  a  decree  was  entered  cancelling 
the  conveyances,  and  awarding  the  plaintiff  therein  a 
lien  upon  the  real  estate.  An  order  of  sale  was  issued 
thereon,  and  the  property  was  advertised  for  sale,  but 
prior  to  the  day  fixed  for  the  sale,  and  on  August  28, 

1894,  Mrs.  Funk  instituted  this  action  against  the  sheriff, 
Fred  A.  Miller,  and  the  Kansas  Manufacturing  Company 
to  enjoin  the  sale  and  to  vacate  and  set  aside  the  decree 
of  June  29.  From  the  decree  awarding  Mrs.  Funk  the 
full  measure  of  relief  demanded  in  her  petition  the  de- 
fendants prosecute  this  appeal. 

The  evidence  adduced  tended  to  prove  that  Mrs.  Funk 
had  a  meritorious  defense  against  the  creditor's  bill. 
Therefore  we  are  limited  in  our  investigation  to  the  ques- 
tion whether  sufficient  cause  existed  for  setting  aside  and 
vacating  the  decree  which  canceled  the  conveyances  to 
the  real  estate  in  controversy.  Belief  was  asked  upon 
two  grounds:  First — That  her  attorneys  failed  to  prop- 
erly look  after  her  interest  in  the  action  or  to  notify  her 
of  the  time  when  the  cause  would  be  reached  for  trial; 
and  second — ^that  she  was  misled  as  to  the  time  of  the 
trial  by  an  agreement  made  with  the  Kansas  IManufac- 
turing  Company  that  the  cause  should  not  be  heard  dur- 
ing the  April  term,  1894,  of  the  district  court.  Assum- 
ing, without  deciding  the  point,  or  intimating  that  the 
facts  warrant  such  an  inference,  that  Mrs.  Funk's  at- 
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torneys  were  negligent,  such  fact  constituted  no  justifi- 
cation for  vacating  the  decree.  It  is  well  settled  that 
equity  will  not  relieye  a  party  against  a  judgment  on 
account  of  his  own  negligence  or  that  of  his  attorney. 
The  fault  or  negligence  of  an  attorney  is  in  law  regarded 
the  neglect  of  the  client.  (Weeks,  Attorneys  [2d  ed.]  see. 
294;  1  Black,  Judgments  sees.  500-503;  Jones  v.  Leech, 
46  la.  186;  Drinkard  v.  Ingram^  21  Tex.  650;  Lee  v.  Qreen, 
28  Atl.  Rep.  [N.  J.],  904;  Yates  v.  Monroe,  13  111.  213; 
Kern  v.  Strausberger,  71  111.  413;  Clark  v.  Ewing,  93  111. 
572;  Barrow  v.  Jones,  1  J.  J.  Marsh.  [Ky.]  470;  Ganser  f?. 
Schiffbauer,  40  Neb.  633;  Scott  v.  Wright,  50  Neb.  849; 
Tjosey  v.  Neidig,  52  Neb.  167.) 

Plaintiff  and  her  husband  on  and  prior  to  April  10, 
1894,  resided  in  the  city  of  Lincoln  and  on  that  date  they 
moved  to  Alcovia,  Wyoming.  There  were  then  pending 
two  suits  in  the  district  court:  of  Lancaster  county  in 
favor  of  the  Kansas  Manufacturing  Company,  one 
against  Ancil  L.  Funk  for  the  recovery  of  a  money  judg- 
ment, and  the  other  was  the  creditor's  bill  already  men- 
tioned. Ancil  L.  Funk  testified  that  about  a  week 
prior  to  the  removal  of  himself  and  wife  to  Wyoming 
he  interviewed  H.  H.  Wilson,  one  of  the  attorneys  for 
the  plaintiff  in  the  last  named  suit,  as  regards  the  trial 
thereof,  and  his  version  of  the  conversation  which  then 
took  place  is  here  reproduced  in  his  own  language:  "I 
met  Mr.  Wilson  near  the  corner  of  Eleventh  and  O  and 
told  him  that  I  was  going  to  Wyoming  before  long,  and 
would  necessarily  be  some  distance  from  the  railroad, 
and  I  would  like  to  be  sure  that  this  case  was  put  off 
until  fall.  He  said  that  he  was  not  particular  about  the 
equity  case,  but  the  law  case  he  should  press — he  had  put 
that  off  and  would  not  put  it  off  again — but  the  equity 
case  he  w^as  not  particular  about,  and  would  not  take 
any  undue  advantage  of  my  absence,  or  my  wife's."  ^Mr. 
Funk  further  tcj^tified  that  had  it  not  been  for  this  con- 
versation and  the  reliance  plained  thereon,  he  and  his 
wife  would  have  attended  the  trial.     H.  H.  Wilson  testi- 
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fled  positively  that  no  conversation  of  the  import  nar- 
rated by  Mr.  Funk  was  ever  had,  and  Mr.  Wilson  is  cor- 
roborated by  other  testimony  appearing  in  the  record. 
Moreover,  if  the  conversation  occurred  as  testified  to  by 
Mr.  Funk  it  is  insuflScient  to  sustain  the  allegation  in 
the  petition  that  there  was  a  definite  agreement  that  the 
cause  should  not  be  tried  during  the  term  of  the  district 
court  at  which  it  was  heard.  At  most  it  cannot  be 
claimed  that  Mr.  Wilson  agreed  to  anything  more  than 
that  no  undue  advantage  should  be  taken  of  the  absence 
of  Mr.  Funk  or  his  wife.  The  record  fails  to  disclose 
that  any  undue  advantage  Avas  taken  of  the  absence, 
since  the  Funks,  by  letters  received  from  their  attorney, 
were  advised  that  the  equity  case  Avas  on  the  call  for 
the  April  term  and  urged  upon  them  the  necessity  of 
their  being  present  at  the  trial.  In  no  reply  to  these 
letters  was  it  suggested  tliat  there  was  an  agreement  that 
the  cause  should  not  be  tried  at  that  term  of  court. 
Counsel  for  Mrs.  Funk  consented  to  the  setting  of  the 
case  down  for  trial,  and  when  it  was  reached  asked  for 
no  postponement  of  the  hearing,  and  made  the  very  best 
defense  possible  without  the  assistance  of  either  client 
or  witness.  It  is  manifest  that  no  sufficient  cause  was 
shown  for  vacating  the  decree  of  June  29,  1894.  The 
decree  of  the  court  below  herein  is  reversed,  and  the 
action  dismissed. 

Reversed  and  dismissed. 


Chicago,  Burlington  &  Quincy  Railroad  Company,  ,g  ^ 


APPELLEE,  V.  City  of  Nebrasi^J!l  City  et  al.,  ap- 
pellants. 
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1.  Kunicipal  Corporations:  Annexation  of  Territory.  Ordinance  No. 
226  of  Nebraska  City  was  ineffectual  of  itself  to  annex  adjacent 
territory  to  said  city  or  to  extend  the  territorial  limits  of  the 
municipality. 
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2. :  Taxation.    A  city  cannot  levy  a  tax  on  proi)erty  where  its 

situjs  is  not  within  the  corporate  limits. 

3.  Taxation:  Inji-.\ction.    A  court  of  equity  will  enjoin  the  collection 
of  a  tax  which  is  absolutely  void. 

Appeal  from  the  district  court  of  Otoe  county.  Heard 
below  before  Chapman,  J.     Afltrmed. 

C.  W.  >S('//mf/«r,  for  appellants. 

John  v.  Watson,  J.  W.  Deweesfy  and  F,  E.  Bishop,  contra. 

NORVAL,  J. 

Action  was  instituted  by  the  Chicago,  Burlington  & 
Quincy  Kailroad  Company  to  enjoin  the  collection  of  a 
city  tax  assess(*d  in  1893  by  the  authorities  of  Nebraska 
City  upon  the  west  half  of  plaintiff's  bridge  spanning 
the  ilissouri  river  at  or  near  said  city.  From  a  decree 
awarding  the  company  a  peremptory  injunction  the  de- 
fendants appeal. 

The  tax  in  question  is  claimed  by  the  plaintiff  to  be 
invalid  upon  two  grounds:  First — The  bridge  in  ques- 
tion is  a  part  of  plaintiff's  line  of  railroad,  and  the  por- 
tion of  the  structure  lying  within  this  state  is  not  subject 
to  taxation  by  the  local  assessing  and  taxing  oflScers, 
but  the  state  board  of  equalization  alone  has  jurisdiction 
to  assess  the  s.ame.  Second — No  portion  of  said  bridge 
is  within  the  corporate  limits  of  Nebraska  City,  and 
therefore  the  municipal  authorities  thereof  had  no  power 
to  tax  the  same  for  any  purpose  whatever. 

The  first  contention  is  in  the  teeth  of  the  decision  of 
this  court  in  (\i.ss  Cotmty  v,  Chicago,  B.  &  Q.  R,' Co.,  25 
Neb.  348,  where  it  was  distinctly  ruled  that  the  west  half 
of  the  railroad  bridge  across  the  Missouri  river  at  Platts- 
mouth  was  subject  to  taxation  by  the  local  assessor  and 
not  by  the  state  board  of  equalization.  That  decision 
is  vigorously  assailed  as  being  unsound,  and  standing 
alone  as  a  precedent  upon  the  question  therein  consid- 
ered.    An  investigation  of  the  subject  anew  is  sought 
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herein.  In  the  opinion  of  the  writer,  any  discussion  of 
that  decision  at  this  time,  or  of  the  first  ground  above 
stated  for  relief  in  this  case,  would  be  mere  obiUr,  since 
the  trial  court  found,  and  its  finding  is  sustained  by  the 
proofs,  as  will  hereafter  appear,  that  no  portion  of  the 
railroad  bridge  at  Nebraska  City  is  included  within  the 
geographical  limits  of  such  city.  It  will  be  soon  enough 
to  approve  or  overrule  the  decision  alluded  to  when  the 
question  therein  determined  shall  fairly  arise  in  a  pend- 
ing cause. 

The  facts  upon  which  the  second  ground  for  relief 
are  predicated  are  substantially  these:  The  territorial 
legislature  of  Nebraska  in  1855  passed  an  act  incorpo- 
rating Nebraska  City,  the  first  section  whereof  provided 
"that  all  the  territory  within  the  geograpliical  limits  of 
Nebraska  City,  as  designated  upon  the  plat  of  said  city, 
together  with  all  the  additions  that  may  be  hereafter 
made  thereto  according  to  law,  is  hereby  declared  to  be 
a  city  by  the  name  of  Nebraska  City."  (Session  Laww 
1855,  p.  391.)  At  the  same  session  of  the  legislature 
there  was  enacted  a  law  incorporating  as  Kearney  City 
all  the  territory  included  in  the  boundaries  of  such  city 
as  designated  upon  the  plat  thereof.  (Session  Laws  1855, 
p.  417.)  These  two  cities  were  consolidated  by  legis- 
lative enactment  in  1857,  and  declared  to  be  a  corpora- 
tion by  the  name  and  style  of  Nebraska  City.  (Session 
Laws  1857,  p.  53.)  The  recorded  plats  of  the  two  cities 
thus  consolidated  show  a  strip  of  land  160  feet  wide 
lying  between  their  eastern  boundaries  and  the  west 
bank  of  the  Missouri  river,  which  strip  is  designated  on 
the  plats  as  "Levee  160  feet  wide."  The  west  end  of  the 
railroad  bridge  is  120  feet  east  of  the  east  boundary 
line  of  Nebraska  City,  as  shown  by  the  plats  aforesaid, 
so  that  no  portion  of  the  bridge  is  within  the  limits  of 
such  city,  unless  the  corporate  boundaries  were  legally 
extended  by  ordinance  No.  226  passed  by  the  mayor  and 
council  on  December  5,  1892,  the  first  section  of  which 
follows: 
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"Section  1.  That  the  following  described  land  and 
territory  be,  and  the  same  is  hereby,  included  in  the 
corporate  limits  of  the  city  of  Nebraska  City,  Otoe 
county,  state  of  Nebraska,  and  the  said  limits  are  hereby 
extended  so  as  to  embrace  and  to  include  the  same, 
to-wit:  Commencing  at  the  city  limits  on  the  quarter- 
section  line  running  east  and  west  through  section  ten 
(10),  township  eight  (8),  in  range  fourteen  (14)  east  of 
the  sixth  principal  meridian,  in  Otoe  county,  state  of 
Nebraska,  thence  east  to  the  middle  of  the  channel  of 
the  Missouri  river;  thence  down  said  channel  until  it 
intersects  nori;h  and  south  line  350  west,  and  parallel 
to  the  north  and  south  eighty-acre  line  in  the  southwest 
quarter  of  section  ten  i[10);  thence  south  to  the  city 
limits;  thence  in  a  northwesterly  direction  along  the  city 
limits  to  the  place  of  beginning;  also  the  surface  of 
the  ground  and  the  accretion  thereto  lying  between  the 
corporation  line  of  said  city  and  the  Missouri  river 
within  the  above  described  line,  being  a  part  of  section 
ten  (10),  in  township  eight  (8),  in  range  fourteen  (14) 
east  of  the  sixth  principal  meridian,  in  Otoe  county, 
state  of  Nebraska,  and  containing  less  than  five  acres," 

The  adoption  of  said  ordinance  was  wholly  insufficient 
to  change  the  boundaries  of  the  municipality.  The  stat- 
ute at  that  time  in  force  designated  the  mode  for  the  an- 
nexation of  adjacent  territory  to  a  city  of  the  first  class 
having  less  than  25,000  inhabitants.  (Compiled  Statutes 
1891,  ch.  13a,  art.  2,  sees.  4,  6.)  The  one  for  which  pro- 
vision is  made  in  said  section  4  permits  such  annexation 
to  be  accomplished  by  the  passage  of  an  ordinance  by 
the  mayor  and  council  extending  the  corporate  limits  so 
as  to  include  territory  contiguous  or  adjacent  to  the  city, 
which  by  the  authority  or  acquiescence  of  the  owner  has 
been  subdivided  into  tracts  or  parcels  containing  not 
to  exceed  five  acres.  The  record  fails  to  establish  that 
the  real  estate  sought  to  be  annexed  by  the  ordinance 
in  question  had  been  subdivided  by  the  owner  into  par- 
cels of  the  size  specified  by  said  section  4.    It  is  true  the 
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amount  of  land  attempted  to  be  added  to  the  city  does 
Qot  exceed  five  acres,  but  that  is  an  unimportant  con- 
sideration, and  does  not  meet  the  legislative  require- 
ment that  the  contiguous  territory  must  have  been  sub- 
divided by  the  proprietor  into  parcels  of  not  to  exceed 
five  acres,  in  order  to  entitle  the  same  to  be  attached  to 
the  corporation  by  the  mere  passage  of  an  ordinance 
ordering  it  to  be  annexed.  It  is  a  familiar  doctrine 
that  municipal  corporations  can  exercise  only  such  pow- 
ers as  are  conferred  by  law,  either  expressed  or  implied. 
Where  the  statute  points  out  the  mode  of  procedure  for 
the  extension  of  the  boundaries  of  a  city,  the  same 
must  be  substantially  followed,  else  it  will  be  of  no  va- 
lidity. It  does  not  appear  that  the  method  provided  in 
section  4  for  the  extending  of  the  boundaries  of  a  city 
of  the  class  of  Nebraska  City  has  been  pursued.  The 
other  statutory  mode  of  annexation  of  adjacent  real 
estate  has  not  been  observed,  since  it  is  not  claimed  that 
the  land  embraced  within  the  description  contained  in 
the  ordinance  has  been  by  the  proprietor  or  owner 
thereof  laid  out  into  lots,  blocks,  avenues,  and  alleys 
or  other  grounds,  nor  has  a  plat  thereof  been  made, 
acknowledged,  and  recorded  as-  section  6  contemplates 
and  requires.  The  ordinance  was  therefore  in  and  of 
itself  ineffectual  to  extend  the  limits  of  the  municipality. 
It  is  suggested  that  the  boundaries  of  the  city  were 
enlarged  so  as  to  include  the  said  strip  of  land  160  feet 
wide  lying  immediately  east  of  the  platted  territory,  by 
ten  years'  adverse  usage  by  the  city  authorities.  Doubt- 
less, the  mayor  and  council  entertained  a  different  view, 
else  the  ordinance  to  which  reference  has  been  mad(^ 
would  most  likely  never  have  been  adopted.  They  hardly 
would  have  attempted  to  annex  territory  which  wrh 
already  regarded  as  embraced  within  the  boundaries  of 
the  city.  Moreover,  this  record  fails  to  show  that  the 
city  limits  were  changed  to  include  this  adjacent  terri 
tory  by  virtue  of  any  adverse  use  or  occupancy  of  tli'.* 
premises.     No  part  of  the  bridge  being  within  the  geo- 
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graphical  limits  or  boundaries  of  Nebraska  City,  the 
taxes  levied  and  assessed  thereon  by  the  municipal  au- 
thorities are  unauthoriz(»d  and  void.  {Chicago^  B.  d  Q. 
It.  Co.  V.  Cass  County,  51  Neb.  369.) 

In  argument  it  is  said  that  plaintiff  has  an  adequate 
remedy  at  law,  and  that  injunction  will  not  lie  to  re- 
strain the  collection  of  the  tax.  It  is  true  a  court  of 
equity  will  not  interfere  to  prevent  the  enfon.ement  of 
a  tax  merely  because  the  assessment  was  irregular,  but 
injunction  may  be  resorted  to  where  the  whole  tax  is 
absolutely  void  and  the  enforcement  thereof  would  be 
inequitable  and  against  conscience.  {Touzalin  r.  Omaha^ 
25  Neb.  817;  Houth  Platte  Jjind  Co.  v.  Buffalo  County,  7 
Neb.  253;  BvUvue  Improvement  Co.  v.  Bellvve,  39  Neb.  876; 
Chieagoy  B.  d  Q.  R.  Co.  v.  Nemaha  County,  50  Neb.  393; 
Chieagoy  B.  &  Q.  R.  Co.  v.  Cass  County,  51  Neb.  369.)  As 
the  authorities  of  Nebraska  City  had  no  jurisdiction  to 
impose  the  taxes  in  controversy  plaintiff  mfty  invoke  the 
aid  of  a  court  of  equity  to  prevent  the  collection  thereof. 
For  the  reason  stated,  the  decree  of  the  district  court  is 
right  and  it  is 

Affirmed. 


William  M.  Elliott  v.  Carter  White-Lead  Company. 

Filed  Januaby  19, 1898.    No.  7673. 

1.  Pleading  and  Proof:  Variance.    There  can  be  no  recovery  If  there 

is  a  material  variance  between  the  allegations  and  the  proof.  The 
allegata  and  probata  must  agree. 

2.  Trial:  Directing  Verdict.    Where  the  evidence  is  uncontradicted, 

and  all  reasonable  men  must  draw  the  same  conclusion  there- 
from, it  is  not  error  for  the  court  to  direct  a  verdict  in  favor  of 
the  party  entitled  thereto  under  the  pleadings  and  proofs^ 

3.  Review:  Oral  Instructions.    Error  In  giving  an  oral  Instruction 

is  not  available  in  this  court  where  no  exception  was  specially 
taken  on  that  ground  in  the  trial  court  at  the  time  the  instruction 
was  given. 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.     Affirmed. 

Weaver  &  Oilier ^  for  plaintiflE  in  error. 

/.  R.  Andrews y  contra 

NORVAL,  J. 

William  M.  Elliott  sued  the  Carter  White-Lead  Com- 
pany to  recover  for  personal  injuries.  At  the  close  of 
the  plaintiff's  testimony  the  jury,  in  obedience  to  an  oral 
instruction  of  the  trial  court,  returned  a  verdict  for  the 
defendant.  A  motion  for  a  new  trial  was  overruled,  and 
judgment  was  entered  against  the  plaintiff  in  accordance 
with  the  verdict.  Subsequently,  on  motion  of  the  de- 
fendant, an  order  was  entered  requiring  that  security 
for  costs  be  given  by  the  plaintiff,  who  prosecute^  this 
error  proceeding. 

The  defendant  is  the  owner  and  operator  of  a  factory 
in  the  city  of  Omaha  for  the  manufacture  of  white  lead, 
and  plaintiff  was  in  its  employ.  An  inclined  wooden 
elevator  was  used  by  the  defendant  to  hoist  pigs  of  lead 
from  railway  cars  up  and  into  a  vat  on  the  inside  of  the 
company's  building.  This  elevator  consisted  of  two  pine 
planks  about  fourteen  feet  long,  nine  inches  wide,  two 
inches  thick  on  the  upper  edge  and  three  inches  on  the 
lower,  fastened  or  bolted  parallel  to  each  other,  and 
about  two  feet  apart,  so  as  to  permit  the  passage  be- 
tween them  of  an  endless  chain  with  an  apron  attach- 
ment. This  elevator  stood  at  an  angle  of  about  45  de- 
grees, with  one  end  resting  on  the  foundation  of  the 
building  and  the  other  passing  through  the  floor  above 
into  the  room  containing  the  vat.  A  pig  of  lead  weigh- 
ing about  100  pounds  being  placed  on  the  lower  part  of 
the  elevator  was  pushed  or  slid  up  and  along  the  upper 
edges  of  said  planks  by  the  apron  attached  to  the  endless 
chain  to  the  top  of  the  elevator,  where  it  fell  into  the 
vat,  the  apron  continuing  on  around;   and  on  reaching 
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the  bottom  at  each  revolution  another  pig  of  lead  was 
placed  on  the  apron,  which  in  like  manner  was  elevated 
to  the  vat  in  the  room  above.  The  continual  sliding  of 
the  pigs  of  lead  had  worn  several  scallops  on  the  surface 
of  the  upper  edges  of  the  two  planks  to  the  depth  of 
about  one-fourth  of  an  inch.  A  few  hours  prior  to  the 
injury  hereafter  mentioned  the  elevator  was  repaired  by 
nailing  on  the  upper  edge  of  each  plank,  for  the  entire 
length,  a  strip  of  iron  two  inches  wide  and  about  one- 
eighth  of  an  inch  in  thickness.  These  strips  of  iron  were 
fastened  with  eight-penny  nails  driven  about  nine  inches 
apart  and  near  the  center  of  the  scallops.  Shortly  after 
said  repairs  were  completed  plaintiff  assisted  in  unload- 
ing a  car  of  lead.  His  portion  of  the  work  was  to  carry 
the  pigs  of  lead  from  the  car  and  place  them  on  the  ele- 
vator, one  at  a  time,  in  proper  position  to  be  pushed  up 
by  the  apron.  After  he  had  been  thus  at  work  between 
three  and  four  hours,  a  pig  of  lead,  which  he  had  placed 
on  the  elevator,  was  carried  in  the  usual  way  by  the 
apron  until  it  was  within  a  short  distance  of  the  top, 
when  one  eud  thereof,  it  is  claimed,  caught  upon  a  pro- 
truding nail  which  threw  the  pig  of  lead  down  the  ele- 
vator and  upon  the  foot  of  plaintiff,  causing  the  injury 
which  is  made  the  basis  of  this  action. 

It  is  urged  that  the  elevator  was  defective  and  out 
of  repair,  and  that  the  defendant  was  negligent  in  not 
instructing  the  plaintiff  in  the  use  of  the  same  and  in 
not  apprising  him  of  the  danger  and  hazard  of  the  work 
he  was  called  upon  to  perform.  By  the  undisputed  tes- 
timony it  was  established  that  the  elevator  had  just 
been  repaired  and  placed  in  a  safe  condition  for  use,  and 
that  the  pig  of  lead  which  caused  the  injury  was  the 
first  one  to  fall  after  the  making  of  the  said  repairs. 
Moreover,  the  specific  act  of  negligence  charged  in  the 
petition  is  that  the  nails  used  for  fastening  the  iron 
bands  to  the  planks  were  so  small  that  they  worked 
loose,  and  protruded  and  extended  above  the  upper  sur- 
face of  said  bands,  enabling  the  nails  to  catch  the  lead 
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and  causing  it  to  fall  upon  plaintiflf's  foot.  This  aver- 
ment is  not  sustained  by  a  scintilla  of  evidence.  On  the 
contrary,  it  is  claimed  in  the  brief  of  plaintiff  that  the 
accident  was  occasioned  by  the  weijxht  of  the  pig  of  lead 
depressing  the  iron  strip  down  into  one  of  the  scallops 
already  mentioned,  causing  the  nail  to  protrude  and 
catch  one  end  of  the  pig  of  lead,  whereby  it  was  thrown 
down  the  elevator.  The  petition  does  not  charge  that 
the  injury  resulted  in  any  such  manner.  If  it  occurred  in 
the  mode  suggested,  it  is  remarkable  thr.t  some  one  of 
the  several  hundred  pigs  of  lead  which  plaintiff  had 
placed  on  the  elevator  prior  to  the  accident,  during  the 
same  evening,  was  not  also  caught  on  the  protruding 
nail  and  thrown  down,  since  the  pigs  of  lead  were  shown 
to  be  nearly  all  of  the  same  size  and  w^eight.  As  to  the 
failure  of  defendant  to  instruct  plaintiff  in  the  method 
of  operating  the  elevator  and  of  the  danger  and  hazard 
of  the  employment,  it  is  sufficient  to  say  that  no  negli- 
gence in  that  regard  is  imputed  to  the  defendant  in  the 
petition.  A  recovery  cannot  be  had  for  acts  of  negli- 
gence not  alleged  in  the  petition.  The  rule  is  the  allegata 
and  probata  must  agree.  {Worth  v,  Buch,  34  Neb.  703; 
Imhoff  V.  House,  36  Neb.  28;  Lvce  v.  Foster,  42.  Neb.  818.) 
Doubtless,  where  different  minds  may  honestly  draw 
from  the  evidence  different  conclusions  as  to  whether 
negligence  or  the  absence  thereof  is  established,  the 
question  as  to  the  conclusion  to  be  reached  is  a  proper 
one  for  th^  jury,  and  not  for  the  trial  court.  It  is  like- 
wise firmly  settled  in  this  state  that  where  the  evidence* 
is  uncontradicted  and  all  reasonable  men  must  draw  the 
same  inference  therefrom,  the  question  of  negligence  is 
one  of  laAv  for  the  court,  and  in  such  case  it  is  not  error 
for  it  to  direct  a  verdict  in  favor  of  the  party  entitled 
thereto  under  the  proofs  adduced.  (Chicago,  /?.  £  Q,  /?. 
Co.  V.  Landaitn\  36  Neb.  642;  Woolsry  r.  iliicago,  7?.  cC  Q, 
R.  Co.,  39  Neb.  798;  Ihlwing  v,  Dvtroit  Bridge  c6  Tron 
Worl's,  46  Neb.  556;  Slaj/ton  r.  Fremont,  /?.  d-  ^L  V.  R.  Co., 
40  Neb.  840.)    It  was  unfortunate  that  the  plaintiff  re- 
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ceived  the  injury,  but  it  was  one  of  the  risks  incident 
to  his  employment,  and  which  he  assumed.  An  exami- 
nation of  the  evidence  set  forth  in  the  bill  of  exceptions 
reveals  that  no  other  verdict  in  the  case  could  have  been 
properly  returned;  hence  it  was  proper  practice  for  the 
trial  court  to  direct  a  finding  for  the  defendant. 

It  was  urged  that  it  was  error  for  the  trial  judge  to 
instruct  the  jury  orally.  There  are  two  ready  answers 
to  this  contention.  The  error  was  without  prejudice, 
inasmuch  as  under  the  pleadings  and  evidence  the  de- 
fendant was  entitled  to  have  a  verdict  directed.  {Zittle  r. 
Schksinger,  46  Neb.  844.)  In  the  next  place  the  action  of 
the  court  cannot  be  reviewed,  as  no  objection  was  spe- 
cifically taken  to  the  instruction  at  the  time  it  was  given 
on  the  ground  that  it  was  not  in  writing.  {Worback  v. 
Miller,  4  Neb.  31;  City  of  Chadron  v.  Glover,  43  Neb.  732; 
Jolly  t\  State,  43  Neb.  857;  Omaha  d  Florence  lAind  Co.  t\ 
Hansen,  32  Neb.  449.) 

After  judgment,  the  court  below  sustained  a  motion 
made  before  trial  requiring  the  plaintiff  to  give  security 
for  costs  on  the  ground  that  he  was  a  non-resident. 
Why  the  court  did  not  pass  upon  the  motion  at  an 
earlier  period  is  not  disclosed.  It  may  be  possible  that 
the  ruling  was  obtained  before  judgment,  and  that  the 
date  of  the  decision  was  erroneously  stated  in  the  trans- 
cript. For  present  purposes,  however,  the  transcript 
must  be  treated  as  correct.  Conceding  the  position  con- 
tended for  by  plaintiff  to  be  sound,  that  the  defendant 
waived  its  right  to  have  security  given  by  the  delay  in 
having  the  motion  called  to  the  attention  of  the  court, 
nevertheless  the  sustaining  of  the  motion  will  not  au- 
thorize a  reversal,  because  plaintiff  was  not  in  the  least 
prejudiced  by  the  ruling.  Judgment  for  costs  had  al- 
ready been  entered  against  him  and  the  action  dismissed. 
The  court  did  not  attach  any  penalty  to  the  failure  of 
plaintiff  to  comply  with  the  order  relating  to  security 
for  costs,  nor  has  such  security'been  given.  The  judg- 
ment is 

Affirmed. 
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Edward  Lorenz  v.  State  of  Nebraska. 

Filed  Januaby  19, 1898.    No.  9508. 

1.  Criminal  Law:  Evidence:  Opinion  of  Attorney  General.    A  con- 

viction in  a  criminal  case  will  ordinarily  be  reversed  where  the 
attorney  general  declines  to  file  a  brief  on  the  ground  that  the 
evidence  Is  Insufficient  to  sustain  the  judgment. 

2.  Homicide:  Evidence.    The  evidence  in  the  case  examined,  and  held 

not  sufficient  to  support  the  verdict 

Error  to  the  district  court  for  Red  Willow  county. 
Tried  be|^w  before  Norris,  J.    Reversed. 

W.  R.  Starry  for  plaintiff  in  error. 

G.  J.  Smifthy  Attorney  Oeneral^  and  Ed  P.  Smith,  Deputy 
Attorney  Oeneraly  for  the  state. 

NORVAIi,  J. 

The  defendant  below,  Edward  Lorenz,  a  boy  sixteen 
years  old,  was  tried  and  convicted  of  murder  in  the  first 
degree,  and  sentenced  to  imprisonment  in  the  peniten- 
tiary for  life.  The  petition  in  error,  among  other  as- 
signments, alleges  that  the  verdict  is  not  sustained  by 
the  evidence.  The  attorney  general  has  declined  to  file 
a  brief  in  the  cause,  giving  as  a  reason  therefor  that  he 
is  convinced,  upon  an  examination  of  the  record,  that  said 
assignment  is  well  taken;  therefore,  upon  the  authority 
of  George  v.  State,  44  Neb.  757,  and  McAleer  i\  State,  46 
Neb.  116,  we  would  be  justified  in  reversing  the  judgment 
and  sentence.  A  careful  perusal  of  the  evidence  ad- 
duced by  the  state  on  the  trial,  and  none  was  introduced 
by  the  defense,  satisfies  us  that  it  is  insuflBcient  to  sus- 
tain a  verdict  of  guilty.  It  may  be  the  accused  com- 
mitted the  crime  charged,  but  if  so,  the  state  has  failed 

to  prove  it. 

Keversed  and  remanded. 
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Statb  of  Nebraska  v.  Joseph  W.  Thomas,  Reobivbe 
OF  Midland  State  Bank,  appellee,  and  Lepha  J. 
McOargab,  appellant. 

FnjED  Januabt  19, 1898.    No.  9252. 

Banks  and  Banking:  Insolvenot:  Tbubts:  Aoengt.  When  an  agent, 
in  accordance  with  a  long  course  of  businees,  deposits  in  his  own 
name  as  agent  moneys  of  his  principal  with  his  knowledge  and 
consent  in  a  bank  which  becomes  insolvent,  the  moneys  so  de- 
posited will  not  be  declared  a  trust  fund  in  favor  of  the  latter, 
and  established  as  a  preferred  clainL 

Appeal  from  the  district  court  of  Douglft  county. 
Heard  below  before  Scott,  J.    Affirnied. 

The  facts  are  stated  in  the  opinion. 

B.  N.  Robertson,  for  appellant: 

The  right  of  appellant  under  her  mortgage  is  not  lim- 
ited to  the  chattels  described  therein,  but  extends  to  the 
proceeds  of  the  property.  {Union  Stock  Yards  Bank  r. 
Gillespie,  137  U.  S.  411;  McLeod  v.  Evans,  66  Wis.  401; 
Capital  Nat.  Bank  v.  Coldwater  Nat  Bank,  49  Neb.  786; 
Baker  v.  New  York  Nat,  Exchange  Bank,  100  N.  Y.  31.) 

Agency  of  the  bank  in  closing  out  the  hardware  stock 
was  established.  The  hardware  stock  was  impressed 
with  a  trust  in  favor  of  Mrs.  Jones  and  appellant.  {Peo- 
ple V.  City  Bank,  96  N.  Y.  32;  Earner  v.  Sidway,  124  N.  Y. 
538;  National  Bank  of  Fishkill  v.  Speijht,  47  N.  Y.  668; 
Wilson  V,  Dawson,  52  Ind.  513.) 

The  Midland  State  Bank  was  a  collecting  agent,  and 
acquired  no  title  to  the  proceeds  of  the  draft.  {Branch  v. 
United  States  Nat,  Bank,  50  Neb.  470;  Drovers  Nat.  Bank 
V.  O'Hare,  119  111.  646;  Nnrse  v.  Satterlee,  46  N.  W.  Rep. 
[la.]  1102;  State  v.  State  Bank  of  Wahoo,  42  Neb.  896; 
Davenport  Plow  Works  v.  Lamp,  45  N.  W.  Rep.  [la.]  1049; 
In  re  Knapp,  70  N.  W.  Rep.  [la.]  626;  State  v.  Midland 
State  Bank,  52  Neb.  1;    Independent  District  of  Boyer  v. 
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King,  45  N.  W.  Rep.  [la.]  908;  Mi/crs  t\  Board  of  EducatiM, 

51  Kan.  87;  Overseers  of  Poor  i\  Bank  of  Virguiia,  2  Gratt. 
[Va.]  547;  First  Nat.  Bank  of  Ventral  City  v.  llunimely  14 
Colo.  259;  Cady  v.  South  Omaha  Nat.  Bank,  46  Neb.  756; 
Third  Nat,  Bank  v.  Stillwater  Gas  Co.,  30  N.  W.  Rep. 
[Minn.]  440;   San  Diego  County  v.  California  Nat.  Bank^ 

52  Fed.  Rep.  62.) 

John  L.  Kennedy,  contra. 

NORVAL,  J. 

This  is  an  appeal  from  an  order  of  the  district  court 
refusing  to  order  the  receiver  of  the  Midland  State  Bank 
to  pay  the  amount  of  the  claim  of  Lepha  J.  McCargar  as 
a  preferred  claim. 

The  facts  upon  which  the  right  to  a  preference  is  based 
may  be  summarized  as  follows:  On  January  13,  1896, 
Alexander  M.  McCargar,  Avho  was  engaged  in  the  hard- 
ware business  in  tlie  city  of  Omaha,  executed  on  his 
stock  and  fixtures  three  chattel  mortgages,  one  in  favor 
of  Mrs.  William  11.  Jones  for  |1,957.13,  one  to  his  wife, 
Lepha  J.  McCargar,  securing  |500,  and  the  third  to  the 
Midland  State  Bank  for  |1,280.  The  mortgages  had  pri- 
ority in  the  order  named.  The  mortgagees  took  posses- 
sion of  the  chattels  under  their  mortgages,  advertised 
and  sold  the  property  at  public  sale  on  February  7,  189(5, 
to  the  Midland  State  Bank  for  $2,650,  but  it  failed  to 
pay  the  amount  of  its  said  bid.  Thereupon  a  written 
agreement  was  entered  into  between  the  three  mortga- 
gees to  the  effect  that  the  property  was  to  be  placed  in 
the  possession  of  said  A.  M.  McCargar  for  the  purpose 
of  sale  under  the  direction  of  the  parties,  the  proceeds 
arising  therefrom  to  be  applied  in  paying  off  the  mort- 
gages in  the  order  of  priority,  and  the  stock  remaining 
was  to  belong  to  the  bank.  In  pursuance  of  said  agree- 
ment, A.  M.  McCargar  took  possession  of  the  mortgaged 
property  and  continued  to  dispose  of  the  same  at  retail 
until  September  6,  1896,  the  proceeds  being  deposited 
34 
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as  reoeived  in  the  Midland  State  Bank  to  the  credit  of 
"A.  JM.  M(!Curgar,  Apt.  for  mortgagees."  The  moneys 
were  subsequently  drawn  by  McCargar  upon  his  checks 
and  applied  according  to  the  terms  of  the  agreement,  in 
payment  of  the  expenses  and  on  the  mortgage  of  Mrs. 
Jones.  The  debt  of  the  latter  was  thereby  reduced  to 
1902.15,  but  nothing  had  been  paid  on  the  other  two 
mortgages.  On  the  date  last  mentioned  the  entire  re- 
mainder of  the  mortgaged  stock  was  sold  to  George  Mor- 
timer, of  Shelton,  this  state,  for  |1, 929.07,  who  drew  a 
sight  draft  for  said  sum  on  a  bank  at  Shelton  payable 
to  the  order  of  the  Midland  State  Bank,  which  the  latter 
bank  forwarded  to  the  Shelton  bank,  and  on  September 
8,  1896,  received  as  proceeds  of  the  same  a  draft  drawn 
by  the  Shelton  bank  on  the  PMrst  National  Bank  of 
Omaha.  The  Midland  State  Bank  on  the  following  day 
deposited  this  draft  in  the  Union  National  Bank  of 
Omaha,  received  credit  for  the  amount  thereof,  and  on 
the  same  day  the  draft  was  paid  by  the  said  First  Na- 
tional Bank.  On  September  8  the  Midland  State  Bank 
credited  the  account  of  "A.  M.  McCargar,  agent  for  mort- 
gagees," with  the  amount  of  said  draft,  and  two  days 
later  INIcCargar  as  agent  drew  a  check  on  the  account 
in  favor  of  his  wife,  Lepha  J.  McCargar,  for  the  amount 
due  on  her  mortgage,  which  chect  was  the  same  day 
delivered  to  Airs.  McCargar,  who  retained  the  same  with- 
out pres(*ntation  for  payment  until  after  the  Midland 
State  Bank  closed  its  doors  on  September  15.  McCar- 
gar as  agent  also  drew  a  check  on  said  account  for 
$902.15  in  payment  of  the  balance  due  on  Mrs.  Jones' 
mortgage,  and  another  check  to  the  Midland  State  Bank 
for  the  amount  of  the  balance  of  the  proceeds  of  the 
mortgagtKl  chattels  remaining  in  said  bank.  Mrs.  Mc- 
Cargar was  aware  that  the  money  realized  from  the  sale 
of  the  property  was  being  deposited  by  her  husband  in 
said  bank. 

The  question  involved  is  whether  Mrs.  McCargar,  un- 
der the  facts  just  stated,  is  entitled  to  have  a  trust  in  her 
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favor  enforced  against  the  funds  of  the  Midland  State 
Bank  in  the  hands  of  the  receiver.  Said  bank  was  not 
the  agent  or  trustee  of  Mrs.  McCargar  in  the  disposal  of 
the  hardware  stock.  On  the  contrary,  by  the  written 
agreement  entered  by  the  three  mortgagees,  Mr.  McCar- 
gar was  appointed  to  represent  all  of  them  for  the  pur- 
pose of  disposing  of  the  mortgaged  property  and  apply- 
ing the  proceeds  arising  from  the  sale  to  the  satisfaction 
of  the  mortgages  in  the  order  of  the  priority  of  the  liens. 
That  McCargar  converted  the  property  into  money  in 
accordance  with  the  terms  of  the  trust  is  undisputed. 
But  instead  of  paying  Mrs.  Jones  and  Mrs.  McCargar  the 
amounts  due  them  respectively,  as  under  the  terms  of 
the  tripartite  agreement  it  was  his  duty  to  do,  he,  with 
the  knowledge  of  his  wife,  deposited  the  proceeds  of  the 
sales,  from  time  to  time  as  the  same  were  received,  in 
the  Midland  State  Bank  on  open  account  to  the  credit  of 
"A.  M.  McCargar,  Agt.  for  mortgagees."  These  deposits 
having  been  made  with  her  knowledge  and  consent,  the 
legal  effect  is  precisely  the  same  as  if  they  had  been  made 
to  Mrs.  McCargar  in  person.  In  that  case  the  relation 
of  debtor  and  creditor  would  have  been  created  and  the 
money  thus  deposited  would  not  have  been  impressed 
with  the  character  of  a  trust  fund.  Had  the  money  been 
deposited  by  McCargar  without  the  knowledge  of  his 
wife  or  her  subsequent  ratification  of  his  action  in  the 
premises  a  trust  could  have  been  enforced  in  her  favor 
against  the  bank,  since  it  received  the  funds  with  full 
information  of  their  trust  character. 

It  is  urged  that  the  Midland  State  Bank  was  a  collect- 
ing agent  of  the  draft  drawn  in  its  favor  by  Mr.  Mor- 
timer, the  purchaser  of  the  remainder  of  its  stock,  and 
that  the  bank  acquired  no  title  to  the  proceeds  of  the 
draft.  It  is  undoubtedly  true  that  the  draft  was  col- 
lected through  the  agency  of  the  bank,  and  on  its  re- 
ceipt of  the  proceeds  of  the  collection,  it  was  its  duty  to 
pay  over  the  same  to  A.  M.  McCargar,  as  the  agent  of 
the  mortgagees.     This  was  done,  and  the  amount  de- 
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posited  to  the  credit  of  McCargar  as  such  agent,  precisely 
in  accordance  with  the  manner  in  which  McCargar  had 
conducted  the  business  of  the  trust  for  several  months 
preceding,  and  with  the  full  knowledge  of  his  wife.  She 
subsequently  recognized  the  deposit  by  accepting  a  check 
for  the  amount  of  her  mortgage  debt  on  the  bank  drawn 
by  McCargar  as  agent.  We  are  convinced  the  appellant 
is  not  entitled  to  have  a  trust  declared  in  her  favor,  and 
that  the  court  below  did  not  err  in  refusing  to  order  the 
receiver  to  pay  the  amount  due  Mrs.  McCargar  as  a  pre- 
ferred claim.  The  case  is  unlike  State  v.  State  Bank  of 
Wahoo,  42  Neb.  896.  In  that  case  the  money  was  depos- 
ited without  the  knowledge  or  consent  of  the  owner,  and 
there  was  no  subsequent  ratification,  while  here  the  con- 
verse was  true.  The  other  decisions  cited  in  brief  of  ap- 
pellant are  no  more  neariy  in  point  than  the  one  just 
mentioned.     The  decree  is 

Affirmed.   " 


Theodore  Widemair  v.  William  H.  Woolsey, 
Sheriff. 

Filed  Januabt  19, 1898.    No.  7687. 

1.  Exemption.    Under  section  521  of  the  Code  of  CivU  Procedure,  a 

Judgement  debtor,  who  Is  the  head  of  a  family  and  has  no  home- 
stead— i.  €.,  owns  neither  lands,  town  lots,  nor  houses  subject  to 
exemption  under  the  homestead  laws  of  the  state — may  claim  as 
exempt  from  forced  sale  on  execution  personal  property  to  the 
value  of  $500. 

2.  Homestead.    The  words  "subject  to  exemption  as  a  homestead,"  as 

used  in  said  section  521,  do  not  refer  to  "houses"  alone,  but  apply 
to  "lands"  and  "town  lots"  as  well. 

Error  from  the  district  court  of  Johnson   county. 
Tried  below  before  Bush,  J.    Reversed. 

Davidson  d  Giffen,  for  plaintiff  in  error. 

J.  Hall  Hitchcock  and  Hugh  La  Mastery  contra. 


I 
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NORVAIi,  J. 

This  suit  was  brought  for  damages  for  the  conversion 
of  certain  goods,  wares,  harness,  and  merchandise  be- 
longing to  plaintiff.  The  district  judge  directed  a  ver- 
dict for  defendant.  The  facts  which  must  control  the 
decision  of  tlie  cause  are,  briefly  stated,  as  follows: 
Plaintiff  was  a  married  man,  residing  with  his  family  in 
the  town  of  Cook,  this  state,  where  he  was  enga^jjed  in  the 
business  of  making  harness.  His  entire  personal  prop- 
erty did  not  exceed  in  value  the  sum  of  |500.  He  owned 
the  lot  on  which  his  harness-shop  was  located,  but  did 
not  reside  thereon.  His  wife  was  the  owner  of  three 
vacant  and  unoccupied  lots  in  the  town  of  Cook.  Plain- 
tiff and  his  wife  lived  in  rented  property,  and  at  no  time 
since  their  marriage  did  they  reside  upon,  or  occupy  as  a 
home,  any  real  estate  belonging  to  them,  or  either  of 
them.  The  defendant,  as  sheriff  of  Johnson  county,  lev- 
ied upon,  took  into  his  own  possession,  and  sold,  the 
goods  in  dispute  under  and  by  virtue  of  two  executions 
issued  upon  two  separate  judgments  recovered  against 
plaintiff,  and  the  proceeds  of  the  sale  were  applied 
towards  the  satisfaction  of  said  executions  and  judg- 
ments. Prior  to  the  sale  plaintiff  filed  with  the  defend- 
ant, in  accordance  with  the  provisions  of  section  522  of 
the  Code  of  Civil  Procedure,  an  inventory,  under  oath,  of 
the  whole  of  the  personal  property  owned  by  plaintiff, 
and  demanded  that  the  same  be  appraised  and  released 
from  the  levies  as  exempt,  with  which  request  defendant 
refused  to  comply. 

The  point  presented  for  consideration  is  whether  the 
property  levied  upon  was  exempt  under  the  laws  of  the 
state.  The  question  is  one  of  statutory  construction. 
Section  521  of  the  Code  of  Civil  Procedure  is  as  follows: 

"Sec.  521.  All  heads  of  families  who  have  neither 
landSy  town  lots,  or  houses  subject  to  exemption  as  a 
homestead,  under  the  laws  of  this  state,  shall  have  ex- 
empt from  force'd  sale  on  execution  the  sum  of  five  hun- 
dred dollars  in  personal  property." 


470  NEBKASKA  REPORTS.  [Vol.  53 


Widemair  v.  Woolsey. 


The  content iou  of  defendant  is,  which  was  the  view 
taken  by  the  trial  court,  that  the  words  "subject  to  ex- 
emption as  a  homestead,"  as  employed  in  said  section, 
api>ly  alcme  to  '^houses/'  In  other  words,  a  debtor  is 
not  entitled  to  the  benefits  of  the  provisions  of  said  sec- 
tion 521  if  he  owns  either  lands  or  town  lots  or  any  real 
estate  whatever,  althou^jh  the  same  may  be  vacant  and 
unoccupied.  We  cannot  yield  assent  to  such  doctrine. 
Homestead  and  exemption  laws  are  invariably  construed 
lilxTall.v  in  favor  of  the  debtor  who  claims  the  protection 
of  their  provisions.  The  exemption  of  |500  in  personal 
pr()iK»rty  was  given  by  the  legislature  to  every  judgment 
debtor,  being  the  head  of  a  family,  who  owns  no  home- 
stead. Such  provision  was  made  in  lieu  of  a  homestead. 
If  such  debtor  owns  any  real  estate,  either  lands  or  town 
lots,  or  any  houses  so  impressed  with  the  character  of  a 
liomestead  as  to  render  the  same  exempt  from  levy  and 
sale  on  execution,  he  cannot  invoke  the  protection  of 
section  521.  On  the  other  hand,  he  is  entitled  to  the 
exemi)tion  of  $500  in  personal  property  if  he  has  no  real 
Instate,  or  liouse,  which  is  exempt  from  judicial  process, 
<»ven  though  he  owns  unoccupied  lands  or  town  lots  in 
whi(*h  no  right  of  homestead  exists.  This  is  the  plain 
meaning  of  the  law,  and  is  in  accord  with  the  construc- 
tion placed  upon  said  section  521  of  the  Code  in  HamUton 
r.  Fkmimj,  2(5  INeb.  242.  That  was  an  action  to  recover 
exempt  i)ersonal  property  levied  upon  by  the  sheriff  un- 
der a  writ  of  attachment.  It  was  urged  that  the  petition 
did  not  state  a  cause  of  action.  The  court  sustained  the 
l)leading,  saying:  "Upon  an  examination  of  the  petition, 
we  tind  that  it  is  alleged  that  at  the  time  the  said  order 
of  attachment  was  l(»vied  upcm  the  goods  of  defendant  in 
error  she  was  a  resident  of  this  state  and  the  head  of  a 
family,  and  not  the  owner  of  a  homestead,  and  had  filed 
her  inventory  of  said  property  with  plaintiff  in  error,  and 
notitied  him  that  she  selected  said  property  to  hold 
ex(MHi)t  from  levy  and  sale  under  the  laws  of  this  state. 
While  these  allegations  do  not  follow  strictly  the  Ian- 
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guage  of.  the  statute,  yet  they  must  be  held  sufficient. 
There  is  no  allegation  in  terms  that  defendant  was  not 
the  owner  of  'lands,  town  lots,  or  houses  subject  to  ex- 
emption as  a  homestead'  as  in  section  521  of  the  Civil 
Code;  but  the  allegation  that  she  was  not  the  owner  of  a 
homestead  must  be  treated,  when  assailed  after  verdi(*t, 
as  equivalent  to  the  use  of  the  language  contained  in  the 
statute.  By  the  section  of  the  Code  above  referred  to,  a 
homestead  may  consist  of  lands  or  town  lots  with  the 
necessary  buildings  thereon,  or  of  houses,  and  they  are 
all  included  within  the  term  'homestead'  as  used  in  the 
petition;  and  the  averment  must  be  taken  as  negativing 
the  ownership  of  a  homestead  of  either  character." 

In  construing  the  provisions  of  said  section  521,  in 
Stout  V.  Rapp,  17  Neb.  470,  tlie  court  observed:  "In  order 
to  secure  the  benefit  of  this  section  it  must  appear  that 
the  'head'  of  the  family  has  no  real  estate  exempt.  If 
the  liead  of  the  family  has  a  home  in  which  the  family 
resides,  the  exemption  provided  for  by  this  section  does 
not  exist.  They  cannot  have  both.  {A.rtvU  i\  Warden^  7 
Neb.  182.)  If  he  had  no  homestead,  he  would  not  only  be 
entitled  to  this  exemption,  but  either  party  (husband  or 
wife)  might  select  it  from  the  i)ersonal  property  of  the 
husband." 

In  Williams  v.  Golden^  10  Neb.  434,  Cobb,  J.,  speaking 
of  the  intention  of  the  legislature  in  enacting  said  sec- 
tion 521,  said:  "Evidently  it  was  their  intention  to  give 
the  landless  debtor  an  exemption  of  personal  property 
in  lieu  of  the  more  wealthy  debtor's  homestead  exemp- 
tion." 

There  is  no  room  to  doubt  that  every  head  of  a  family* 
in  this  state  is  entitled  to  claim  i)ersonal  property  to  the 
value  of  $500  as  exempt  from  sale  under  execution  where 
he  has  no  real  estate  or  house  constituting  a  homestead, 
OP  in  respect  of  which  exemption  from  judicial  process 
could  be  successfully  asserted.  Under  the  undisputed 
facts  in  the  case  at  bar  no  homestead  character  had 
beeii  impressed  upon  either  the  business  prooertv  owned 
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by  the  plaintiff  or  the  lots  belonging  to  his  wife.  He 
having  "neither  lands,  town  lots,  or  houses  subject  to 
exemption  as  a  homestead,"  the  personal  property  seized 
by  the  defendant  is  exempt  from  levy  and  sale  under  the 
executions,  and,  therefore,  the  district  court  erred  in  di- 
recting a  verdict  for  the  defendant. 

We  have  been  urged  to  enter  a  judgment  in  this  court 
in  favor  of  the  plaintiff  in  accordance  with  section  594 
of  the  Code  of  Civil  Procedure,  for  the  minimum  value 
placed  upon  the  property  by  the  witnesses.  An  exami- 
nation of  the  evidence  discloses  that  this  is  not  a  proper 
case  for  the  enforcement  of  the  provisions  of  said  section, 
us  there  are  controverted  facts  which  should  be  deter- 
mined by  the  trial  court,  or  a  jury.  The  judgment  is 
reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Reversed  and  remanded. 


E.  G.  West  et  at^.,  appellees,  v.  W.  H.  Reeves,  Im- 
pleaded WITH  F.  A.  Reynolds,  appellant. 

Piled  January  19, 1898.    No.  7764. 

1.  Mechanic's  Lien:  Vendor's  Lien:  Priority.  The  lien  of  a  person 
who  furnishes  material  for  the  erection  of  a  house  upon  land  in 
possession  of  the  vendee  under  an  executory  contract  of  purchase 
is  subordinate  to  the  lien  of  the  vendor  who  retains  the  legal  title 
to  secure  deferred  installments  of  the  purchase  price,  except  in 
cases  where  the  vendor  himself  promotes  the  improvement  or 
causes  it  to  be  made. 

Waiver  of  Vendor's  Lien.    A  vendor  who  retains  the  legal 


title  to  land  sold  does  not,  by  mere  silence  and  inaction,  waive 
his  right  to  a  purchase-money  lien  in  favor  of  one  who  furnishes 
building  material  to  improve  the  property. 

Appeal  from  the  district  court  of  Dawson  county. 
Heard  below  before  Holcomb,  J.     Reversed. 

W.  D.  aiffin  and  WatTington  d  Stewart^  for  appellant 
ir,  J,  Trotter,  eontra. 
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Sullivan,  J.  • 

On  April  16,  1892,  the  defendant  Reynolds,  being  the 
fee  owner  of  certain  real  estate  in  Gothenburg,  sold  the 
same  to  his  co-defendant,  Reeves,  who  paid  a  portion 
of  the  purchase  price,  executed  promissory  notes  for  the 
balance,  took  a  bond  for  a  deed,  and  entered  into  pos- 
session of  the  property.  Afterwards,  Reeves  bought  on 
rre<lit  from  the  plaintiff  material  for  the  purpose  of,  and 
which  he  used  in,  building  an  addition  to  the  dwelling- 
house  on  the  premises.  Within  the  time  limited  by  the 
statute,  a  mechanic's  lien  for  the  amount  remaining  due 
for  this  material  was  filed  in  the  proper  oflQce.  In  this 
action,  which  was  brought  by  the  plaintiff  to  foreclose 
his  lien,  he  contends  that  it  is  entitled  to  priority  over 
the  lien  of  Reynolds  for  the  deferred  installments  of  the 
purchase  price  of  the  land.  The  improvement  in  ques- 
tion was  not  made  in  compliance  with  any  obligation 
imposed  on  Reeves  by  the  terms  of  the  contract  of  pur- 
chase. The  contract  for  the  material  was  not  made  witli 
Reynolds  nor  with  his  agent;  it  was  made  with  Reeves 
alone,  and  the  lien  resulting  therefrom  can  only  attach 
to  Reeves'  interest  in  the  land. 

It  is  argued  on  behalf  of  the  appellee  that  Reynolds 
waived  his  right  to  a  prior  lien  by  reason  of  his  silent 
observation  of  the  improvement  as  it  progressed.  This 
claim  is  not  backed  by  the  citation  of  any  authority  and 
is  not,  we  think,  entitled  to  serious  consideration.  Reeves 
had  a  right  to  improve  the  property  and  charge  his  in- 
terest therein  with  the  cost  of  the  improvement  whether 
Reynolds  consented  or  objected.  His  consent  would  have 
been  immaterial  and  his  objection  impertinent.  It  fol- 
lows that  the  defendant  Reynolds  is  entitled  to  a  first 
lien  for  the  unpaid  purchase-money,  and  that  the  court 
erred  in  subordinating  his  lien  to  that  of  the  plaintiff. 
This  conclusion  is  sustained  by  the  following  decisions: 
IHrdsall  v.  Cropsey,  29  Neb.  672;  Irish  v.  Lundin,  28  Neb. 
84;   Pickens  v,  Plattsmonth  Investment  Co.,  37  Neb.  272; 
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Bohn  Mfg.  Co.  v.  Kountzc,  30  Neb.  719.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

IlEVERSED  AND  REMANDED. 


M    4741 

^  ^.  Charles  H.  Rohman  v.  William  Gaiser, 

Filed  Ja.nuary  19, 1898.    No.  7778. 

1.  Contract:  Provision  for  Benefit  of  Third  Person.    A  provision  in 

a  contract  between  the  state  and  a  person  contracting  with  it  for 
the  erection  of  a  public  building  is  valid  which  imposes  on  the 
contractor  the  duty  of  paying  for  material  furnished  and  used  in 
the  erection  of  such  building. 

2.  Sales:  Delivery:   Pleading.    Statements  in  the  answer  construed 

in  connection  with  an  allegation  of  the  petition  and  held  to  im- 
port an  admission  of  the  delivery  of  the  material  for  the  price  of 
which  this  suit  was  brought. 

3.  Action:  Contract:    Parties.    One  not  a  party  to  a  contract  may 

maintain  an  action  thereon  when  such  contract  was  made  for  his 
benefit  or  the  benefit  of  a  class  to  which  he  belongs. 

EuKou  from  the  district  court  of  Lancaster  county. 
.  Tried  below  before  Tibbets,  J.     Affiimed. 

Dan'ui  F.  (hyood,  for  plaintiff  in  error. 

Benjamin  F.  Johnson^  contra. 

Sullivan,  J. 

This  action  was  brouj^lit  to  recover  a  balance  alleged 
to  be  due  the  defen(hiut  in  error  for  material  furnished 
to  John  Lanhuni  and  used  by  him  in  the  erection  of  a 
chapel  and  dormitory  for  the  Home  for  the  Friendless 
at  Lincoln.  The  action  was  upon  a  bond  to  the  board 
of  public  lauds  and  buildings  executed  by  Lanham  as 
principal,  and  J.  (>.  McBride  and  the  plaintiff  in  error 
as  sureties.     Said  bond  was  conditioned  as  follows: 

**The  condition  of  this  obligation  is  such  that,  whereas, 
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the  above  bounden,  John  Lanham,  has  been  awarded  a 
contract  to  build,  erect,  construct,  and  complete  a  chapel 
and  dormitory  for  the  Uome  for  the  Friendless  located 
at  Lincoln,  Lancaster  county,  Nebraska;  and,  whereas, 
the  said  John  Lanham  has  agreed  to  furnish  all  work, 
labor,  and  materials  necessary  for  the  building,  erecting, 
and  completing  of  said  chapel  and  dormitory,  and  has 
agreed  to  settle  and  pay  in  full  for  all  work  and  labor 
performed,  and  has  agreed  to  settle  for  and  pay  all  ma- 
t(»rial^men,  for  any  and  all  material  actually  furnished  in 
the  erecting,  constructing,  building,  and  completing  said 
chapel  and  dormitory:  Now,  therefore,  if  the  said  John 
Lanham  shall  well  and  truly  keep  and  perform  each  and 
every  covenant,  stipulation,  and  agreement  contained  in 
said  contract  and  according  to  the  plans  and  specifica- 
tions on  file  in  the  office  of  the  commissioner  of  public 
lands  and  buildings,  and  shall  pay  in  full  for  all  work 
done  and  labor  performed,  and  shall  pay  all  laborers' 
and  me(*hanics'  wages,  and  shall  settle  in  full  and  pay 
for  all  material  actually  furnished  in  the  constructing, 
erecting,  and  completing  said  chapel  and  dormitory  of 
the  Home  for  the  Friendless,  according  to  the  terms  of 
the  contract,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect. 

"John  Lanham. 

"J.  C.  McBride. 

"Chatiles  IL  Rohman." 
There  was  a  trial  in  the  district  court  which  resulted 
in  a  verdict  and  judgment  for  Gaiser,  whereupon  Roh- 
man brought  the  case  here  for  review  by  petition  in  error. 
The  principal  contention  of  the  plaintiff  in  error  is 
that  the  clause  in  the  bond  requiring  the  contractor  to 
pay  for  material  used  was  inserted  without  statutory 
authority  therefor,  and  hence  did  not  create  a  valid  ob- 
ligation. This  precise  question  was  before  this  court  in 
the  case  of  Sample  v.  Hale,  34  Neb.  220,  wliere  it  was 
held  that  such  a  provision  was  valid  and  that  the  sure- 
ties on  the  contractor's  bond  would  be  liable  for  all  debts 
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arising  thereunder.  The  doctrine  of  that  case  was  sub- 
sequently approved  in  Korsmeyer  Plumbhig  d  Heating  Co. 
V.  McClay,  43  Neb.  649,  Kaufmann  v.  Cooper,  46  Neb.  644, 
and  in  other  cases.*  The  provision  in  Lanham's  con- 
tract with  the  board  for  the  payment  of  all  material  used 
in  the  construction  of  the  Home  for  the  Friendless  in- 
ured to  the  benefit  of  Gaiser.  It  is  a  proposition  firmly 
established  in  the  jurisprudence  of  this  state  that  one 
not  a  party  to  a  contract  may  maintain  an  action  thereon, 
when  such  contract  is  made  for  his  benefit  or  the  benefit 
of  a  class  to  which  he  belongs.  {Cooper  v.  Foss,  15  Neb. 
515;  Shamp  v.  Meyer,  20  Neb.  223;  Doll  v.  Crume,  41  Neb. 
655;  Bamett  v.  Pratt,  37  Neb.  349.) 

It  is  also  assigned  for  error  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  The  petition  charges  that 
(raiser  furnished  material  to  Lanham  to  the  amount  of 
$875.  In  addition  to  a  general  denial,  the  answer  states 
"that  the  plaintiff  has  been  paid  in  full  for  all  claims 
and  demands  for  material  furnished  the  defendant  John 
Lanham,  as  alleged  in  plaintiflPs  petition.  This  is,  in 
effect,  an  admission  of  the  furnishing  of  the  material  as 
the  plaintiff  in  his  petition  claims  it  was  furnished, 
coui)led  with  an  attempt  to  avoid  the  consequent  liability 
by  pleading  that  the  same  has  been  paid  for.  {Bhimen' 
thai  V.  Mtigge,  43  Mo.  427;  1  Ency.  PI.  &  Pr.  795.)  It  fol- 
lows that  no  proof  upon  this  point  was  necessary.  The 
judgment  is 

Affirmed. 

*Habig  v,  Layne,  38  Neb.  743;  layman  v.  City  of  Lincoln,  38  Neb.  794; 
Doll  V.  Crume,  41  Neb.  655;  Hickman  v.  Layne,  47  Neb.  177;  Fitzgerald  c. 
McClay,  47  Neb.  816;  King  v.  Murphy,  49  Neb.  670. 
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Andrew  D.  Ricketts  v.  Frederick  J.  Rogers. 

Filed  January  19, 1898.    No.  7757. 

L  Contract:  Construction:  Question  for  Court.  When  the  meaning 
of  a  written  contract  can  be  ascertained  without  the  aid  of  ex- 
trinsic evidence,  its  interpretation  belongs  to  the  court  and  not 
to  the  jury. 

2. :   :   .     Contract  in  suit  examined  in  connection 

with  the  undisputed  evidence  and  held  to  present  no  reason  for 
committing  its  interpretation  to  the  jury. 

Error  from  the  district  court  of  Lancaster  county. 
I'ried  below  before  Hall,  J.     Reversed. 

Ricketts  d  Wilsmty  for  plaintiff  in  error. 

References:  Sanford  v.  Soniborgcr,  26  Neb.  295;  Pryor 
V.  Hunter,  31  Neb.  678;  Treitschke  v.  Western  Grain  Co.,  10 
Neb.  358;  Hamlcy  v.  Doe,  36  Neb.  398;  Slade  v.  Sicedehurg 
Elevator  Co.,  39  Neb.  600;  Swartz  v.  Duncan,  38  Neb.  782; 
Hall  V.  Wheeler,  37  Minn.  522,  35  N.  W.  Rep.  377;  City  of 
Muscatine  v.  Keokuk  Isortliern  Line  Packet  Co.,  45  la.  185; 
Regan  v.  Baldwin,  126  Mass.  485;  Harbach  v.  Miller,  14 
Neb.  9;  Treat  v.  Price,  47  Neb.  875;  Wagner  v.  Ladd,  38 
Neb.  161;  Weler  v.  KirkenduU,  44  Neb.  766. 

Lamb  &  Adams,  contra. 

Sullivan,  J. 

This  was  an  action  in  the  district  court  for  Lancaster 
county.  A  trial  resulted  in  a  verdict  and  judgment 
against  Ricketts,  who  brings  the  case  to  this  court  for 
review  by  petition  in  error. 

The  facts  are  these:  In  July,  1892,  Rogers  sold  Rick- 
etts a  half-section  of  land  in  Lancaster  county  subject 
to  the  right  of  way  of  the  Fremont,  Elkhorn  &  Missouri 
Valley  Railroad  Company.  The  purchase  price  agreed 
upon  was  f  12,300,  of  which  f  600  was  cash.  The  balance 
was  to  be  paid  March  1, 1893,  when  possession  was  to  be 
delivered,  an  abstract  of  title  furnished,  and  deed  of  con- 
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veyance  executed  to  the  purchaser.  At  the  appointed 
time  the  parties  came  together  to  carry  out  their  agree- 
ment. It  was  then  discovered  that  Rogers  had  previ- 
ously conveyed  to  the  railroad  company,  in  addition  to 
the  right  of  way,  a  strip  130  feet  wide  and  1,000  feet  long 
out  of  the  northeast  corner  of' the  land  aforesaid.  On 
account  of  Rogers*  inability  to  make  title  to  this  strip 
Ricketts  demanded  a  rescission  of  the  contract  or  a  suit- 
able abatement  from  the  purchase  price.  Thereupon  a 
discussion  ensued  touching  the  damage  occasioned  by 
the  loss  of  the  three-acre  strip.  Ricketts  insisted  that 
the  damage  was  JjoOO  and  Rogers  maintained  that  it 
did  not  exceed  1 120,  and  offered  to  compromise  for  that 
sum.  The  evidence  is  conflicting  as  to  the  terms  on 
which  the  transaction  was  consummated,  but  it  is  not 
disputed  that  an  agreement  was  reached,  in  pursuance 
of  which  Rogers  delivered  the  deed  for  the  land,  received 
the  purchase  price,  except  $250,  and  took  from  Ricketts 
the  written  ccmtract  here  set  out: 

"RicKirrrs  &  Lyon,  Grain. 

"A.  D.  Ricketts. 
"References:   First  National  Bank,  American  Exchange 

National  Rank. 

"Lincoln,  Neb.,  March  1, 1893. 
"Mr.  F.  J.  Rogers  has  left  in  my  hands  two  hundred 
and  fifty  dollars  to  cover  damages  for  a  strip  of  land 
130  feet  Avide  and  1,000  feet  long,  along  the  right  of  way 
of  the  Fremont  &  Elkhorn  Valley  R.  R.,  which  strip 
commences  on  the  north  line  of  west  half  of  section  18, 
town  11,  range  7,  Lancaster  county,  Nebraska,  and  runs 
1,000  feet  south  on  west  side  of  right  of  Avay  of  said  rail- 
road. The  condition  of  this  contract  is  this:  If  Mr.  F. 
J.  Rogers  makes  A.  D.  Ricketts  a  good  warranty  deed 
for  said  strip  of  land,  then  the  said  Ricketts  is  to  refund 
the  $250  to  Rogers.  A.  D.  Ricketts." 

As  to  whether  the  |250  was  retained  as  agreed  com- 
pensation for  the  loss  of  the  three-acre  strip  or  as  an  in- 
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demnity  for  actual  damages  to  be  thereafter  ascertained 
is  a  question  about  which  the  parties  do  not  agree.  The 
contract  quoted  was  executed  after  the  delivery  of  the 
deed  and  payment  of  the  purchase-money,  except  the  sum 
of  |250.  It  was  executed  at  Rogers'  request,  expressed 
in  this  language:  "You  give  me  something  in  black  and 
white  to  show  that  you  owe  me  $250  on  the  purchase 
price  of  the  farm."  The  entire  controversy  between  the 
parties  xelated  to  the  amount  of  the  purchase-money 
which  Ricketts  should  retain  as  compensation  for  the 
loss  of  the  three-acre  strip;  and  thus  it  appears  that  the 
written  contract  was  made  and  delivered  as  the  final 
repository  and  appropriate  evidence  of  the  conclusion 
reached  upon  the  matter  in  dispute. 

At  the  trial  the  court  declined  to  construe  the  contract 
and  submitted  it  to  the  jury  for  construction.  In  view 
of  the  conceded  facts  this  was  error.  This  agreement 
recites  that  |250  is  left  in  Ricketts'  hands  to  cover  dam- 
ages, and  clearly  prescribes  the  condition  on  which  Rog- 
ers shall  be  entitled  to  receive  it.  Its  essential  terms 
are  not  ambiguous  or  obscure,  and  extrinsic  evidence 
was  not  needed  to  aid  in  its  exposition.  The  judgment 
of  the  district  court  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  remanded. 


C30RTBLY0U,  EGB  &  VANZANDT  ET  AT..  V.  JUSTIN 

McCarthy,  Sr.  1 

F11.ED  Januaby  19, 1898.    No.  7759.  I 

1.  Action  on  Supersedeas  Bond:  Pleading.    The  averments  of  the 

petition  held  to  fiufflciently  state  a  cause  of  action  on  a  superse- 
deas bond. 

2.  ■    ; .    In  an  action  on  a  supersedeas  bond,  held  unnecessary 

to  allege  the  issue  and  return  of  an  execution  nulla  bona, 

8.  Hew  Trial:  Joint  Motion.  A  motion  for  a  new  trial  should  be 
oYerruIed  as  to  all  the  parties  joining  therein  if  it  Is  not  available 
to  any  one  of  them. 
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Error  from  the  district  court  of  Holt  county.  Tried 
below  before  Kinkatd,  J.    Afjlfmed. 

H.  M.  Vttley,  for  plaintiffs  in  error. 

H.  E,  Murphy  and  M.  F.  Harrington,  contra. 

Ryan,  0. 

On  November  6,  1890,  Justin  McCarthy,  Sr.,  recovered 
a  judgment  against  the  firm  of  CJortelyou,  Ege  &  Van- 
zandt  in  the  district  court  of  Holt  county.  This  judg- 
ment was  affirmed  in  the  supreme  court  {Cortelyou  t. 
McCarthy^  37  Neb.  742),  and  this  action  was  brought  upon 
the  supersedeas  bond  given  in  the  original  action.  From 
a  judgment  rendered  as  prayed  the  principals  and  sure- 
ties on  the  bond  prosecute  error  to  this  court. 

It  is  first  urged  that  the  petition  failed  to  state  a  cause 
of  action  against  the  parties  to  the  bond.  The  petition 
recited  the  pendency  of  the  action,  the  rendition  of  judg- 
ment, the  giving  of  the  bond  copied  in  the  petition,  and 
its  approval,  the  affirmance  of  the  judgment,  the  issu- 
ance of  a  mandate  and  the  fact  that  said  mandate  had 
been  spread  upon  the  records  of  the  aforesaid  district 
court.  It  was  averred  that  no  part  of  the  judgment 
liad  been  paid,  except  a  sum  for  which  credit  was  given 
in  the  petition,  and  that  there  remained,  and  still  con- 
tinued due,  the  sum  of  |1,480,  for  which  amount  judg- 
ment was  prayed.  This  we  think  sufficiently  stated  a 
cause  of  action. 

There  were  averments  in  the  petition  disclosing  the 
issuance  and  return  nulla  bona  of  an  execution  on  the 
judgment  after  its  affirmance,  but  this  we  have  pur- 
posely omitted,  because  such  averments  are  not  required 
in  an  action  on  an  undertaking  of  the  nature  of  that 
herein  sued  upon.  {Flannagan  v.  Cleveland,  44  Neb.  58; 
Johnson  v.  Reed,  47  Neb.  322.)  This  renders  it  unneces- 
sary to  consider,  whether  or  not  there  was  error  in  per- 
mitting the  sheriff  to  amend  his  return,  a  matter  with 
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respect  to  which  plaintiffs  in  error  have  complained  in 
their  petition  in  error  and  in  their  brief. 

It  is  contended  that  there  was  error  in  sustaining  a 
demurrer  to  certain  defenses  pleaded  in  the  amended 
and  substituted  answer.  This  alleged  error  is  not  now 
ayailable,  for  the  reason  that  after  this  ruling  was  made 
the  defendants  in  the  district  court  withdrew  their  said 
amended  and  substituted  answer  and  elected  to  stand 
upon  a  single  designated  defense  in  the  original  answer. 

We  cannot  determine  that  there  was  error  in  the  re- 
fusal of  the  district  court  to  grant  the  application  of  the 
defendants  for  a  continuance',  because  the  affidavits  on 
which  such  application  was  founded  were  not  preserved 
by  a  bill  of  exceptions. 

The  motion  for  a  new  trial  was  jointly  made  by  the 
defendants  in  the  district  court;  hence  that  motion  is 
available  to  none  of  the  said  defendants  unless  it  is 
available  to  all.  {Long  r.  Clapp,  15  Neb.  417;  Boldt  v. 
Budwig,  19  Neb.  739;  UoJce  v.  Halversfadt,  22  Neb.  421; 
Hagler  v.  State,  31  Neb.  144;  Dorsey  v.  McGee,  30  Neb.  657; 
Scott  V.  Chope^  33  Neb.  41.)  This  consideration  renders 
unavailable  the  argument  that  there  was  no  proof  of  the 
execution  of  the  supersedeas  bond,  for  there  was  direct 
undisputed  evidence  that  said  bond  was  signed  by  Mr. 
Cortelyou. 

There  is  found  no  error  in  the  record  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 
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Life  Insurance  Clearing  Company  v.  Marguerite 
Altschuler. 

Filed  January  19, 1898.    No.  7727. 

I.  Insurance:  Waiveb  of  Condition:  Etidence.  The  evidence  In  thlB 
case  examined,  and  held  to  have  justified  the' jury  in  finding  that 
there  was  a  waiver  of  a  condition  precedent  with  respect  to  the 
delivery  of  a  policy,  the  existence  of  such  colidition  not  having 
been  communica^td  to  the  insured. 
35 
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2.  Appearance:  Review:  Record.    A  special  appearance  must  be  as- 

sumed to  have  been  properly  overruled  when  the  affidavit  upon 
which  it  was  founded  does  not  appear  in  the  record  in  the  su- 
preme court. 

3.  Continuance:  Sufficiency  of  Application:   Review.    An  applica- 

tion for  a  continuance  which  failed  to  disclose  the  names  of  ab- 
sent parties  whose  testimony  was  desired,  and  the  nature  of  their 
testimony,  held  properly  to  have  been  denied. 

Ekrou  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J.     Affirmed. 

TihhvtH,  Mornj  &  Ferris,  for  plaintiff  in  error. 

M,  A.  Hariiijmu  contra. 

Ryan,  C. 

In  tills  case  there  was  recovered  a  judgment  against 
the  plaintiff  in  error  in  the  district  court  of  Adams 
county  in  the  sum  of  ^2,513.(55,  upon  an  insurance  policy 
held  by  defendant  in  error  on  the  life  of  her  husband, 
Bigmund  Altschuler.  This  policy  was  dated  April  5, 
1893,  and  Sigmund  Altschuler  died  August  14  of  the 
same  year.  We  shall  not  undertake  an  analysis  of  the 
pleadings,  but  shall  refer  to  such  portions  thereof  as 
shall  become  necessary  whenever  the  necessity  arises. 

James  Hale  testified  that  in  1893  he  was  one  of  the 
general  agents  of  the  Equitable  Life  Insurance  Society 
at  (fraud  Island  for  the  western  half  of  this  state,  and 
that  by  reason  of  the  prospectus  of  the  plaintiff  in  error 
soliciting  the  submission  to  it  of  rejected  applications 
for  examination  he  had  become  acquainted  with  said 
plaintiff  in  error.  With  such  policies  as  plaintiff  in  error 
would  issue  there  was  always  sent  to  said  witness  a 
certificate  of  health,  filled  out  ready  to  be  signed  by  the 
applicant,  ov  rather  the  policy  holder,  and  by  the  doctor 
who  had  examined  the  applicant  when  the  first  applica- 
tion was  much*.  This  certificate  Avas  intended  to  show 
that  the  condition  of  the  party  to  be  insured  had  con- 
tinued  as   it   was   when   the  original   application   was 
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made.  Mr.  Hale,  when  the  policy  on  the  life  of  ilr.  Alt- 
sehuler  was  received  by  him  at  Grand  Island,  also  re- 
ceived the  health  certificate  to  be  brought  up  to  the  date 
of  the  policy,  which,  only  upon  the  bringing  forward  of 
such  certificate,  he  was  authorized  to  deliver.  It  is  not 
pretended  that  this  condition  precedent  was  known  by 
Mr.  Altschuler  or  any  one  acting  for  him.  Mr.  Hale  for- 
warded the  policy  and  certificate  to  his  brother  in  Hol- 
drege,  by  whom  these  documents  were  entrusted  to  a  Mr. 
Feeney.  It  seems  that  Mr.  Feeney  lost  the  certificate 
which  ought  to  have  been  signed,  but  he  did  not  fail  to 
deliver  the  policy,  and  the  first  quarter's  premium,  ?  j3.9r), 
was  remitted  by  draft  to  Hale.  This  draft  was  cashed  by 
Hale  and  its  proceeds  held  by  him  until  after  the  death  of 
Mr.  Altschuler.  This  amount  he  then  tendered  to  thc^ 
defendant  in  error,  who  refused  to  receive  it.  Whether 
or  not  there  was  a  waiver  of  the  condition  with  reference 
to  the  health  certificate  was  submitted  to  the  jury  upon 
conflicting  evidence  as  a  question  of  fact,  and  we  cannot 
interfere  with  its  conclusion.  We  must  therefore  accept 
the  policy  as  one  binding  upon  the  plaintiff  in  error. 

It  is  urged  that  the  acceptance  of  the  second  premium 
of  $53.95  was  brought  about  by  the  fraud  of  Mrs.  Altschu- 
ler in  leading  plaintiff  in  error  to  believe  her  husband 
was  not  ill  when,  in  fact,  he  was  at  the  point  of  death. 
If  the  policy  had  been  issued  before  the  time  this  alleged 
misrepresentation  took  place  we  cannot  understand  why 
this  policy  should  be  invalidated  by  the  fact  that  Mr. 
Altschuler,  since  the  issue  of  the  policy,  had  sickened 
and  was  about  to  die.  If  there  was  any  such  misrepre- 
sentation and  fraud  as,  under  proper  conditions,  might 
be  available,  it  cannot  be  considered  on  this  branch  of 
this  case,  for  neither  fraud  nor  misrepresentation  was 
pleaded  with  reference  to  the  acceptance  of  this  pay- 
ment. 

Plaintiff  insists  that  the  district  court  erroneously 
held  that  proper  service  of  summons  had  been  made 
upon  the  insurance  company.     The  return  of  the  sheriff 
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showed  service  upon  O.  IT.  P.  Hale  as  its  agent  in  Adams 
county.  In  support  of  the  objections  to  the  service  made 
by  a  special  appearance  for  that  purpose  alone  there 
seems  to  have  been  filed  certain  aflSdavits,  but  they  are 
not  to  be  found  in  the  record;  hence  the  ruling  of  the 
district  court  must  be  sustained. 

Before  the  trial  began  there  was  an  application  for  a 
continuance  on  account  of  the  alleged  absence  of  ma- 
terial witnesses.  This  application  is  recited  to  have 
been  founded  upon  an  affidavit  made  by  Mr.  Ferris,  one 
of  the  attorneys  for  plaintiff  in  error.  There  is  no  such 
affidavit  in  the  re(*ord.  The  motion  itself  fails  to  dis- 
close the  names  of  the  absent  witnesses  and  what  would 
be  the  testimony  of  each.  It  is  obvious  that  we  cannot 
say  in  view  of  these  omissions  that  the  district  court 
erred  in  denying  a  continuance.  At  a  later  date,  but 
while  the  trial  was  in  progress,  there  was  another  appli- 
cation, which  was  oral,  and  in  this  the  request  was  but 
for  a  short  time  to  permit  of  a  search  in  the  restaurants 
and  hotels  of  Hastings  for  O.  H.  P.  Hale  and  P.  M. 
Feeney.  It  was  not  disclosed  by  the  record  that  these 
parties  were  to  be  used  as  witnesses,  much  less  was  there 
a  suggestion  with  reference  to  the  nature  of  the  testi- 
mony they  would  give.  The  court  did  not  err  in  denying 
this  request. 

We  have  carefully  considered  the  instructions  in  the 
light  of  the  printed  briefs  for  plaintiff  in  error  and  have 
discovered  no  just  ground  for  complaint.  The  judgment 
of  the  district  court  is 

Affirmed. 


Joseph  Ainswotith,  Exkci^for,  appellee,  v.  Joseph 
H.  Tayt.or,  appellant. 

Filed  January  19, 1898.     No.  9399. 

1.  Appeal  in  Equity:  Rvlings  on  EvrnENCE:  Review.  An  appaal  of 
an  equitable  action  to  the  supreme  court  pursuant  to  the  pro- 
visions of  sect  on  675,  Code  of  Civil  Procedure,  does  not  present 
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for  review  the  correctness  of  a  ruling  of  the  district  court  exclud- 
ing proffered  evidence;  such  ruling  must  be  presented  as  pre- 
scribed by  section  584  et  seq. 

2.  Executors:  Actions:  Evidence.    Evidence  held  sufficient  to  sustain 
the  Judgment  of  the  district  court. 

ApPEAii  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysob,  J.    Affirmed^ 

C.  A.  Baldwin^  for  appellant. 

O.  W.  Shields^  contra. 

Kyan,  0. 

There  has  already  been  a  description  of  the  issues  in- 
volved in  this  case  upon  a  former  consideration  thereof 
on  a  petition  in  error.  {Taylor  v.  Ainsiiorth,  49  Neb.  696.) 
There  has  now  been  another  trial  of  these  issues  in  the 
district  court  of  Douglas  county  which  resulted  in  a 
similar  judgment  to  that  already  reversed,  and  the  de- 
fendant again  seeks  a  reversal;  this  time,  however,  by 
appeal.  We  have  carefully  examined  the  evidence  ad- 
duced and  feel  satisfied  that  there  was  sufficient  to  sus- 
tain the  judgment  entered  by  the  district  court,  and 
there  might  be  an  affirmance  but  for  the  fact  that  there 
are  complaints  in  the  brief  of  appellant  as  to  the  rulings 
of  the  district  court  whereby  were  excluded  various  mat- 
ters of  evidence.  One  of  these  will  serve  to  illustrate 
our  views  with  regard  to  all,  and  we  shall  therefore  con- 
sider but  one  of  the  rulings  which  appellant  in  argument 
insists  was  erroneous. 

The  action  was  by  an  executor  to  recover  money  in  her 
lifetime  entrusted  by  his  testatrix  to  the  defendant. 
There  was  no  attempt  to  deny  the  receipt  of  the  money, 
but  Taylor,  the  defendant,  pleaded  that  he  should  not 
be  required  to  pay  it  to  the  executor  because  of  an  ar- 
rangement between  himself  and  said  testatrix,  the  na- 
ture of  which  is  sufficiently  indicated  by  a  portion  of  the 
bill  of  exceptions,  to  which  we  shall  refer  in  this  connec- 
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tion.  J.  L.  Shivers,  a  witness  in  no  way  disqualified, 
was  under  examination  and  had  testified  that  he  was 
acquainted  with  the  testatrix  and  had  talked  with  her 
concerning  the  transaction  pleaded  in  the  answer  in  this 
action.  The  bill  of  exceptions  describes  the  further  ex- 
amination of  this  witness  in  this  language: 

"Q.  Now  state,  if  you  please,  what  that  conversation 
was. 

"Mr.  Shields:  Now  I  object  to  that,  as  incompetent, 
irrelevant,  and  immaterial,  and  as  calling  for  testimony 
tending  to  vary  the  terms  of  a  written  agreement  be- 
tween the  deceased  and  the  defendant,  and  for  the  fur- 
ther reason  that  it  appears  from  the  question  that  the 
contract,  if  anj'  was  made,  was  in  the  nature  of  a  will 
disposing  of  property  after  the  death  of  the  decedent 
and,  not  being  in  writing  witnessed  by  two  witnesses  in 
the  form  of  a  will,  is  void." 

"Counsel  for  the  defendant  thereupon  offered  to  show 
by  the  testimony  sought  to  be  elicited  by  the  question 
objected  to  that  the  testatrix  had  told  witness  that  the 
money  had  been  by  her  entrusted  to  Taylor  upon  an 
agreement  between  them  that  Taylor  would  pay  testa- 
trix $80  each  year  as  interest  and  such  portions  of  the 
principal  as  she  would  require,  and,  that  when  she  died, 
whatever  balance  had  not  meantime  been  paid  to  her 
was  to  become  the  propei*ty  of  Taylor.  The  objection 
was  sustained  and  the  proposed  evidence  was  excluded. 
We  are  asked  to  (consider  the  alleged  error  in  this  ruling 
of  the  court,  notwithstanding  the  fact  that  there  has 
been  filed  neitlier  a  motion  for  a  new  trial  in  the  district 
court,  nor  a  petition  in  error  in  this  court.  The  question 
thus  presented  is,  whether  or  not  an  erroneous  ruling 
of  the  district  court,  assuming  that  the  ruling  was  of 
that  class,  can  be  urged  on  an  equitable  appeal  as  ground 
for  tlie  reversal  of  a  judgment  when  such  alleged  error 
has  neither  been  challenged  by  a  motion  for  a  new  trial 
nor  by  a  petition  in  error.  Section  675  of  the  Code  of 
Civil  Procedure  i)rovides:   "In  actions  in  equity  either 
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party  may  appeal  from  the  judgment  or  decree  rendered, 
or  final  order  made  by  the  district  court,  to  the  supreme 
court  of  the  state;  the  party  appealing  shall  within  six 
months  after  the  date  of  the  rendition  of  the  judgment 
or  decree,  or  the  making  of  the  final  order,  procure  from 
the  clerk  of  the  district  coui^t  and  file  in  the  office  of  the 
clerk  of  the  supreme  court  a  certified  transcript  of  the 
proceedings  had  in  the  cause  in  the  district  court,  con- 
taining the  pleadings,  the  judgment  or  decree  rendered 
or  final  order  made  therein,  and  all  the  depositions,  tes- 
timony and  proofs  offered  in  evidence  on  the  hearing 
of  the  cause,  and  liave  said  cause  properly  docketed  in 
the  supreme  court;  and  on  failure  thereof  the  judL'Uient 
or  decree  rendered  or  final  order  made  in  the  district 
court  shall  stand  and  be  proceeded  in  as  if  no  api)eal 
had  been  taken."  In  this  section  there  is  no  reciuirc-ment 
that  errors  shall  be  assigned.  If  a  party  elects  to  appeal 
from  a  judgment  in  an  ecpiitable  action,  his  election 
seems  to  imply  that  he  is  content  to  retry  the  cause  in 
the  supreme  court  upon  the  evidence  actually  considered 
by  the  district  court.  Hection  582  of  the  (\)d(»  of  Civil 
Procedure  is  as  follows:  "A  judgment  rendered,  or  final 
order  made,  by  the  (listri(*t  court  may  be  reversed,  va- 
cated, or  modified  by  the  supreme  court  for  errors  ap- 
pearing on  the  record.''  Section  584  of  the  same  Code, 
referring  to  the  provisions  of  section  582  and  others  im 
mediately  preceding  it,  contains  this  language:  **Thc 
proceedings  to  obtain  such  reversal,  vacation,  or  modifi 
cation,  shall  be  by  petition  entitled  ^petition  in  error' 
filed  in  a  court  having  power  to  make  such  reversal,  va- 
cation, or  modification,  setting  forth  the  errors  com- 
plained of,  and  thereupon  a  summons  shall  issue,"  etc. 
These  provisions  clearly  contemplate  only  the  considera- 
tion of  errors  appearing  on  the  record  luicl  rcMjuire  that 
each  alleged  error  shall  be  sj)ecially  set  foitli  in  the  ]k- 
tition  in  error.  The  strictness  Avith  \vlii<  li  tin*  re(|uirv^ 
ments  of  specific  assignments  has  bei^i  enforced  is  ani]))  - 
illustrated  in  every  volume  of  the  reports  of  the  opinion:-. 
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of  this  court.  Not  only  must  the  errors  be  pointed  out 
in  the  petition  in  error,  but  even  this  is  unavailing,  if 
there  has  been  a  failure  to  file  a  motion  for  a  new  trial 
even  in  equity  cases.  (See  Sicroggin  v.  National  Lumher 
Co.,  41  Neb.  196,  and  the  authorities  therein  cited.)  There 
is  perceived  no  reason  why  all  this  strictness  should  be 
dispensed  with,  merely  because  an  unsuccessful  litigant 
chooses  to  have  his  case  docketed  as  an  appeal  case 
rather  than  as  an  error  proceeding  in  the  supreme  court 
Because  of  the  statutory  provisions  above  indicated  and 
of  the  reasonableness  of  the  requirement  that  errors  must 
be  specifically  pointed  out,  we  are  precluded  from  con- 
sidering the  errors  argued  in  the  brief  of  appellant  and 
the  judgment  of  the  district  court  is 

Affirmed. 


Samson  Burkholder  v.  McKinley-Lanning  Loan  & 
Trust  Company  et  al. 

Filed  January  19, 1898.    No.  7751. 

Beview:  SrFFiciExcY  of  Evidknce.  In  this  case  but  one  question  Is 
presented,  and  that  is  the  sufficiency  of  the  evidence  to  sustain 
the  judgment  ot  the  district  court.  An  examination  of  all  the 
evidence  disclosing  that  this  objection  is  not  well  taken,  said 
judgment  is  affirmed. 

Error  from  the  district  tourt  of  Kearney  county. 
Tried  below  before  Beall,  J.     Affirmed. 

John  W.  Tipton  and  Ed  L.  Adams,  for  plaintiff  in  error. 

Tibhets  Bros.,  Morey  &  Ferris,  contra. 

Ryan,  C. 

The  IMcKiuley-Lanning  Loan  &  Trust  Company 
brought  this  action  for  the  foreclosure  of  a  mortgage 
executed  to  said  plaintiff  by  Samson  Burkholder  and 
his  wife  to  secure  payment  of  ten  promissory  notes  made 
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by  Samson  Burkholder  to  said  company,  each  of  which 
said  notes  was  for  the  sum  of  f  17.50.  There  was  made 
defendant  A.  P.  Tillinghast,  by  whom  a  cross-petition 
was  filed  asking  the  foreclosure  of  a  mortgage  likewise 
made  by  Samson  Burkholder  and  his  wife  to  said  com- 
pany to  secure  payment  of  a  note  for  f  1,400  executed  by 
Mr.  Burkholder  to  said  company,  by  which  company  it 
had  been- transferred  to  Tillinghast.  The  notes  secured 
by  the  two  above  described  mortgages,  as  well  as  the 
mortgages  themselves,  bore  date  September  28,  1892. 
The  notes  for  |17.50  fell  due  in  succession  at  intervals  of 
six  months  reckoning  from  their  date.  The  f  1,400  note 
was  due  in  five  years  from  its  date  and  the  interest 
thereon  at  six  per  cent  per  annum  was  evidenced  by  ten 
semi-annual  coupon  notes.  In  the  petitions  for  for(^clos- 
ure  it  was  averred,  and  by  the  answer  admitted,  that 
the  first  semi-annual  payments  due  the  respective  holders 
of  the  mortgages  sought  to  be  foreclosed  had  not  been 
paid  when  foreclosure  proceedings  were  instituted.  In 
each  of  the  mortgages  there  was  a  provision  that  a  fail- 
ure to  make  any  semi-annual  payment  thereby  secured, 
for  a  period  of  ten  days  after  the  same  fell  due,  rendered 
tlie  whole  amount  secured  due  and  subject  to  collection. 
The  contention  of  plaintiff  in  error  was  that  the  loan  was 
really  made  at  the  rate  of  eight  and  one-half  per  cent 
per  annum ;  that  for  two  and  one-half  per  cent  per  an- 
num distinct  coupons  were  made,  and  that,  if  the  fore- 
closure was  permitted  for  the  amount  of  the  ten  notes  of 
f  17.50  each  at  the  end  of  the  first  year  of  the  term  of 
the  loan,  the  amount  would  include  interest  at  a  higher 
rate  than  ten  per  cent  per  annum,  and  that  the  loan  un- 
der such  cir(*um stances  was  Usurious.  The  claim  of  the 
holders  of  the  mortgage  was  that  the  notes  for  |17.50 
each  simply  represented  the  commission  which  Mr.  Burk- 
holder had  agreed  to  pay  for  obtaining  the  loan  at  the 
rate  of  six  per  cent  per  annum,  and  that  these  notes  were 
not  for  any  portion  of  interest.  On  conflicting  evidence 
the  district  court  adopted  the  contention  of  plaintiff,  and 
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this  eonohision  having  support  in  the  evidence  cannot  be 
disturbed.  The  petition  in  error  presents  no  other  ques- 
tion and  the  judgment  of  the  district  court  is 

Affirmed. 


John  Thompson,  appellant,  v.  James  Thompson, 
appellee. 

Filed  January  19, 1898.    No.  9482. 

1.  Quieting  Title:  Revivor  of  Action:  Rents.    In  an  equitable  action 

by  a  devisee  to  quiet  title  and  obtain  possession  of  real  property 
it  was  sought  to  recover  the  rental  value  of  the  land  which  had 
accrued  previoun  to  the  revivor  of  the  action  in  the  name  of  such 
devisee.  Whether  or  not  the  devisee  under  any  circumstancei 
would  be  entitled  to  such  recovery  of  rent  is  not  determined,  be- 
cause neither  put  in  issue  by  the  pleadings  nor  argued  by  counsel. 

2.  Improvements:  Quietixo  Title:   Rents.    An  action  of  the  nature 

above  indicated  was  pending  several  years  before  the  death  of  a 
testator  who  was  the  original  plaintiff.  The  devisee,  in  whose 
name  the  action  was  revived  upon  the  death  of  the  testator,  on 
his  petition  recovered  for  rent  until  the  time  of  the  filing  of  said 
petition  as  though  the  defendant  had  during  his  entire  possession 
been  the  tenant  of  the  devisee.  Supported  by  sufficient  evidence 
in  the  same  case  there  were  findings  that  the  possession  of  the 
defendant  had  been  taken  and  held  in  good  faith  and  that  lasting 
and  valuable  improvements  had  been  made  during  such  possession 
by  such  defendant  under  circumstances  which  Justified  him  in 
making  them.  Hcltl,  That  the  district  court  properly  charged  the 
land  finally  adjudged  to  belong  to  plaintiff  with  the  fair  value  of 
such  improvements  even  though  some  of  said  improvements  were 
made  after  the  commencement  of  the  suit  by  the  testator. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.     Affirmed. 

8(ncif€7\  SncU  &  Frost,  for  John  Thompson. 

References:  Thompson  r.  Thompson,  30  Neb.  492,  49  Neb. 
157;  Gohle  v.  OTonnor,  43  Neb.  59;  Carter  t\  Brown,  35 
Neb.  675;  Jackson  v.  Loomis,  4  Cow.  [N.  Y.]  168;  Fletcher 
V.  Brown,  35  Neb.  660. 
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Samuel  J.  TnttlCy  contra. 

Jleferences:  Gallagher  i\  MarSy  50  C«^l.  23;  Fairehild  v. 
Rasdalh  9  Wis.  350;  Vallanan  r.  Jvdd,  23  Wis.  343;  Gould 
V.  Lyude,  114  Mass.  3G6;  Oftborn  v.  (hhoni,  29  N.  J.  Eq. 
385;  Rus8  v.  Melius,  10  Cal.  350;  Courvoirsirr  r.  Bouvier, 
3  Neb.  52;  Hansen  r.  Berthrlsen,  19  Neb.  433;  07irien  v. 
Gaslin,  20  Neb.  347;  Kelley  r.  Palmer,  42  Neb.  423;  Dai/ft/ 
r.  Kinsler,  31  Neb.  340;  f /7?/  o/  Hastings  v.  Foxicorthy,  45 
Neb.  676;  Merriam  t\  Goodlett,  36  Neb.  384;  Skinner  v. 
Skinner,  38  Neb.  756. 


Ryan,  C 


The  history  of  this  case  serves  to  illustrate  the  bitter- 
ness which  is  ordinarily  the  characteristic  of  a  family 
quarrel.  On  September  20, 1887,  John  Thompson,  senior, 
began  this  litigation  by  filing  his  petition  in  the  district 
court  of  Lancaster  county.  On  a  trial  of  the  issues 
joined  thereon  in  that  court  he  was  unsuccessful  and, 
on  an  api)eal  to  this  court,  the  judgment  against  him 
was  rcA'ersed.  {Thompson  v.  Thompson,  30  Neb.  489.)  A 
lifetime  of  eighty  ye«ars'  duration  was  not  long  enough 
to  enable  plaintiff  to  see  this  litigation  closed,  for  dur- 
ing its  pendency  this  court  has  been  required  to  affirm 
the  probate  of  the  will  of  this  octogenarian.  {Thompson 
t\  Thompson,  49  Neb.  157.)  On  November  21,  1896,  this 
action  was  revived  in  the  name  of  John  Thompson,  junior, 
a  son  of  the  elder  Thompson  above  referred  to,  and,  -by 
his  will,  the  sole  devisee  of  the  land  in  controversy.  Af- 
ter this  revivor  there  was  filed  a  new  petition,  which  we 
shall  now  describe,  premising,  however,  that  while  we 
might  have  doubts  of  the  right  of  the  devisee  as  such 
to  the  entire  relief  prayed  by  him,  we  do  not  deem  it 
advisable  to  consider  this  question,  which  has  neither 
been  put  in  issue  by  the  pleadings  nor  argued  by 
counsel. 

The  averments  of  the  petition  necessary  to  be  con- 
sidered were,  in  effect,  that  John  Thompson,  senior,  on 
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April  14, 1881,  obtained  from  the  Burlington  &  Missouri 
River  Railroad  Company  an  executory  contract,  by  the 
terras  of  which  he  was  entitled  to  receive  a  deed  of  con- 
veyance of  the  land  herein  in  controversy  upon  making 
certain  payments;  that  in  April,  1887,  for  the  sole  pur- 
pose of  obtaining  a  loan  to  make  the  last  of  said  pay- 
ments, the  said  holder  of  said  executory  contract  as- 
signed the  same  to  the  defendant  James  Thompson;  that 
the  said  James  Thompson  had  refused  to  reconvey  said 
land  to  John  Thompson,  senior,  during  his  lifetime,  or 
to  John  Thompson,  junior,  as  devisee  of  John  Thomp- 
son, senior,  though  often  requested  so  to  do.  The  final 
paragraph  and  prayer  of  this  petition  were  as  follows: 

"13.  That  the  rental  value  of  said  land  during  the  time 
that  the  defendant  has  been  in  possession  of  the  same 
as  aforesaid  is  |300  a  year  and  the  defendant  has  not 
paid  or  accounted  for  the  same  to  this  plaintiff  or  the 
said  John  Thompson,  senior,  in  his  lifetime,  and  there  is 
now  due  and  owing  from  the  defendant  to  the  plaintiff, 
as  rent  for  the  use  and  occupation  of  said  land,  the  sum 
of  12,400.  Wherefore  plaintiff  prays  that  the  defendant 
may  be  decreed  to  have  no  claim,  title,  estate,  or  interest 
whatsoever  in  or  to  said  lan^,  and  that  the  title  of  the 
plaintiff  to  said  land  may  be  adjudged  to  be  made  valid 
as  against  any  and  all  claims  of  said  defendant;  that  the 
defendant  be  forever  enjoined  and  barred  from  asserting 
any  claim  whatsoever  in  and  to  said  land  adverse  to 
the  plaintiff,  and  that  plaintiff's  title  to  said  land  may  be 
confirmed  and  quieted  and  the  sheriff  directed  to  put  him 
in  possession  thereof;  also  that  plaintiff  may  have  and 
recover  a  personal  judgment  against  the  defendant  for 
the  sum  of  $2,400  and  for  such  other,  further,  and  dif- 
ferent relief  as  may  be  just  and  equitable,  including  costs 
of  suit." 

By  an  answer  and  reply  such  issues  were  joined  as 
rendered  pertinent  this  finding  of  the  district  court: 

"6.  That  at  or  about  the  time  of  the  procurement  of 
the  said  loan,  John  Thompson,  senior,  in  accordance  with 
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his  plans  and  promises  in  that  behalf  made,  and  as  he, 
then  particularly  desired,  without  any  undue  influence, 
unfair  practices,  or  fraud  on  the  part  of  any  one,  and 
more  particularly  of  the  defendant  James  Thompson, 
made  and  executed  his  last  will  and  testament  wherein 
he  bequeathed  to  the  defendant  all  of  his  property,  both 
real  and  personal, — his  real  property  consisting  only  of 
the  land  now  in  controversy  herein, — and  delivered  the 
same  to  the  keeping  of  the  said  son  James,  the  defend- 
ant; that  the  defendant  James  Thompson,  believing  that 
he  was  to  be  the  owner  of  the  land  upon  the  death  of  his 
father,  and  at  his  father's  request,  in  good  faith,  and 
being  in  the  lawful  possession  of  said  land,  erected  a 
dwelling  house  and  made  other  lasting  and  valuable  im- 
provements thereon,  the  value  thereof  being  as  herein- 
after found,  paying  the  interest  on  the  mortgage  loan 
and  the  taxes  on  said  land  and  has  continued  so  to  do 
up  to  the  present  time." 

The  items  found  were  for  breaking  the  land,  |160; 
dwelling  house,  stable,  and  other  buildings,  f 902.30; 
labor  in  making  improvements,  $400;  other  improve- 
ments, $231.71-  The  total  value  of  these  improvements 
made  by  James  was  $1,694.  In  addition  to  the  above 
sum  of  $1,694  for  improvements  the  district  court  cred- 
ited James  Thompson  with  the  interest  on  the  mortgage^ 
loan,  which  he  had  paid,  $900,  and  taxes  on  the  real  prop- 
erty in  dispute,  $217.66.  The  grand  total  of  the  allow- 
ances in  favor  of  James  was,  therefore,  $2,811.66,  and 
against  this  there  was  charged  for  rent  the  sum  of 
$1,800.  For  the  difiference,  $1,011.66,  James  was  decreed 
entitled  to  a  lien  against  the  real  property  in  controversy. 
The  evidence  satisfies  us  that  the  figures  above  set  out 
were  substantially  just  and  will,  therefore,  be  so  ac- 
(*epted.  It  is  urged,  however,  that  James  should  be  dis- 
allowed payment  for  improvements  made  on  the  land 
after  suit  had  been  brought  to  set  aside  his  title.  In 
this  case,  as  shown  by  the  above  quoted  finding,  there  arc* 
special  features  which  render  inequitable  the  rule  in- 
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voked.  James  was  rightfully  in  possession  when  he 
made  the  improvements  and  they  were  made  at  the  re- 
quest of  his  father.  The  evidence  shows  that  this  re- 
(juest  was  made  because  the  father  of  James  contem- 
plated making  his  home  for  the  remainder  of  his  life 
with  James  in  the  house  erected  at  the  instance  of  the 
father.  The  court  found  that  the  other  improvements 
were  made  under  the  same  circumstances,  and  that  all 
these  were  made  upon  the  faith  of  an  existing  will  en- 
trusted to  the  keeping  of  James,  in  which  will  James  was 
named  as  sole  devisee.  A  subsequently  executed  will 
substituted  John  Thompson,  junior,  as  sole  devisee,  but 
this,  while  it  was  finally  probated  as  the  controlling  will 
of  the  father,  did  not  alter  the  fact  that  James,  in  reli- 
ance on  the  provisions  of  the  will  first  executed  and  the 
lequest  of  his  father  in  connection  with  the  making 
thereof,  acted  in  good  faith  in  improving  the  raw  prairie 
land  as  he  did.  Aside  from  this  consideration  there  is 
another  of  great  weight,  and  that  is,  that  in  the  petition 
of  plaintiff  it  was  sought  to  hold  James  liable  for  the 
rent  of  the  property  up  to  that  time  just  as  though  he 
had  been  a  tenant  of  plaintiff.  In  making  proofs  of  this 
rental  value  of  the  land  the  witnesses  for  plaintiff  in- 
creased their  estimates,  year  by  year,  as  they  themselves 
stated,  because  of  the  increased  improvements  which, 
meantime,  had  been  made.  Under  all  these  circum- 
stances we  are  of  the  opinion  that  the  district  court  was 
merely  requiring  equity  to  be  done  in  charging  the  land, 
of  which  John  was  decreed  the  owner,  with  the  value  of 
these  improvements,  even  though  some  of  them  were 
made  after  the  commencement  of  this  action. 

On  behalf  of  James  Thompson,  on  his  appeal,  we  are 
urged  to  reconsider  some  of  the  views  expressed  by  this  . 
court  determining  the  former  appeal,  but  this  we  do  not 
think  the  facts  justify.  It  may  be  possible  that  some 
conclusions  differing  from  those  of  the  district  court 
might  perhaps  have  been  reached  by  us  had  we  originally 
passed  upon  the  evidence,  but  this  question  we  need  not 
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determine,  for  there  was  sufficient  to  justify  the  result 
actually  attained,  and  the  judgment  of  the  district  court 
is  therefore 

Affirmed. 


Vesta  Hagensick,  appellee,  v.  Tobias  Castor  et  al., 

appellants. 

Filed  January  19, 1898.    No.  7750. 

1.  Estoppel  by  Deed:  Quitclaim.  The  general  rule  is  that  an  ordi- 
nary quitclaim  deed  vests  only  in  the  grantee  such  title  or  estate 
as  the  grantor  was  at  the  time  of  tbe  execution  and  delivery  of 
the  deed  possessed  of;  and  if  a  grantor  in  such  a  deed  subse- 
quently acquires  the  title  to  the  real  estate  thereby  conveyed,  that 
title  does  not  inure  to  the  grantee  in  the  quitclaim  deed. 

2. ;  Recital  of  Estate  Conveyed.    Whatever  be  the  form  or 

nature  of  the  conveyance  of  real  property,  if  the  grantor  therein 
sets  forth  on  the  face  of  such  instrument  by  way  of  recital  or 
averment,  either  in  express  terms  or  by  necessary  implication, 
that  he  is  seized  or  possessed  of  a  particular  estate  in  the  prem- 
ises conveyed,  then  such  grantor  and  all  persons  claiming  under 
him  are  ever  afterward  estopped  from  denying  that  he  was  so 
seized  and  possessed  at  the  time  he  made  such  conveyance. 

3.  :  .    Such  an  estoppel  operates  upon  the  estate  and  binds 

an  after-acquired  title  as  between  parties  and  privies.  Van  Retis- 
seliier  i\  Kearney,  52  U.  S.  297,  followed. 

4. :  Descriptio  Persons.    In  1887  George  H.  Ohier  was  absent 

from  home  and  had  been  for  several  years,  and  his  children,  be- 
lieving him  dead,  partitioned  among  themselves  his  real  estate. 
They  effected  this  by  quitclaim  deeds  from  one  to  another,  each 
deed  reciting  that  the  grantor  "being  one  of  the  three  heirs  of 
George  H.  Ohler.*'  In  1891  Ohler  died  owning  this  real  estate  and 
it  descended  to  his  heirs,  the  three  children  who  had  already  par- 
titioned it.  Held,  (1)  That  the  recital  in  the  quitclaim  deeds,  "be- 
ing one  of  the  three  hreirs  of  George  H.  Ohler,"  was  not  a  mere 
descriptio  peraonw  cf  the  grantor,  but  an  assertion  by  such  grantor 
that  he  was  then  an  heir  at  law  of  Ohler;  (2)  that  the  grantors 
in  said  quitclaim  deeds  had  by  such  recital  estopped  themselves 
.  and  those  claiming  under  them  from  asserting  that  they  were  not 
heirs  of  George  H.  Ohler  in  1887,  and  estopped  from  asserting  the 
title  to  the  land  which  they  acquired  by  his  death  in  1891,  against 
the  grantees  in  said  quitclaim  deeds  and  those  claiming  under 
them. 
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AppBAii  from  the  district  court  of  Saline  county 
Heard  below  before  Hastings,  J.    Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

OriggSy  Rinaker  &  Bibhy  for  appellants: 

The  quitclaim  deeds  do  not  work  an  estoppel  because 
they  contained  no  covenants,  and  conveyed  only  the  in- 
terest of  grantors  in  the  premises.  {Lavender  v.  Holmes, 
23  Neb.  345;  Holbrook  v.  DebOy  99  111.  372;  White  v.  Bro- 
cawy  14  O.  St.  339;  Qihson  v.  Chouteau^  39  Mo.  536;  Gaien 
V.  Hunter y  13  Mo.  365;  7  Am.  &  Eng.  Ency.  Law  10,  11; 
Hanrick  v.  Patrick,  119  U.  S.  156.) 

The  quitclaim  deeds  work  no  estoppel,  because  the 
word  "heirs,"  as  used  therein,  evidently  means  children. 
{Heard  v.  Horton^  1  Den.  [N.  Y.]  165;  Conger  v.  Lowe,  124 
Ind.  368;  Levengood  v.  Hoople,  124  Ind.  29.) 

The  truth  that  grantors  were  not  heirs  at  the  time  they 
made  their  quitclaim  deeds  appears  in  the  record  with- 
out objection  and  by  solemn  admission  and  stipulation  of 
all  parties.  There  is  therefore  no  estoppel  by  virtue  of 
the  deeds.  (Bigelow,  Estoppel  [3d  ed.]  298;  7  Am.  & 
Eng.  Ency.  Law  5;  Pelletreau  v.  Jackson,  11  Wend.  [N. 
Y.]  110.) 

J.  H.  Orimm  and  Hastings  d  McOintie,  also  for  appel- 
lants. 

Halleck  F.  Rose  and  Webster,  Rose  d  Fisherdick,  for  ap- 
pellee: 

When  a  deed  sets  forth  on  its  face  by  way  of  recital  or 
averment  that  the  grantor  is  seized  or  possessed  of  a  par- 
ticular estate,  or  where  the  seizure  or  possession  of  a  par- 
ticular estate  is  affirmed  in  the  deed,  either  in  express 
terms  or  by  necessary  implication,  the  grantor  and  all 
persons  in  privity  with  him  shall  be  estopped  from  ever 
afterwards  denying  that  he  was  so  seized  of  such  estate 
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at  time  of  conveyance.  The  estoppel  works  upon  the  es- 
tate and  binds  an  after-acquired  title  between  parties 
privies.  (Uawle,  Covenants  for  Title  [5th  ed.]  sec.  245; 
Bigelow,  Estoppel  [5th  ed.]  396;  2  Herman,  Estoppel, 
sees.  640,  647;  Van  Rensselaer  r.  Kearnetfy  11  How.  [U.  S.] 
325;  Bush  v.  Cooper,  18  How.  [U.  S.]  83:  Freneh  r.  ^Speneer, 
21  How.  [U.  S.]  240;  Clark  r.  Baker,  14  Cal.  629;  Root  r. 
Crock,  7  Pa.  St.  378;  Baehelder  r.  Loreltf,  69  ile.  38;  Maffru- 
der  r.  Esmaj/,  35  O.  St.  231;  JAndsaji  r.  Freeman,  83  Tex.  264; 
Hannon  r.  Christopher,  34  N.  J.  Eq.  459;  Goodlitle  v,  Bailey, 
Cowp.  [Eng.]  597;  Xixon  r.  Careo,  28  Hiss.  414.) 

The  tenants  derive  title  from  a  common  ancestor,  and 
having  gone  into  a  partition  of  the  property  on  certain 
terms,  by  mutually  releasing  and  conveying  to  each  other 
certain  allotments  in  severalty,  the  law  annexes  a  war- 
ranty of  title,  from  the  fact  that  the  transaction  was  a 
partition  of  a  common  estate,  and  as  between  the  parties 
and  privies  this  implied  warranty  is  a  complete  estoppel 
against  each  of  the  otlier  heirs  to  claim  any  estate  in  the 
portion  set  off  in  severalty  to  plaintiff.  (Bigelow,  Estop- 
pel [3d  ed.]  346;  1  Washburn,  Real  Property  431,. 432; 
Tcirkshnn/  r.  Prorizzo,  12  Cal.  21 ;  Morris  r.  Harris,  9  Gill 
[Md.]  26;  Patterson  v,  Lanning,  10  Watts  [Pa.]  135;  Vena- 
hie  V.  Beanehamp.  3  Dana  [Ky.]  321;  Feather  v.  Strohoecker, 
3P.  &W.  [Pa.]  505.)     . 

Where  lands  are  conveyed  by  deed,  which  ordinarily 
operates  only  to  transfer  vested  interests,  such  as  a  quit- 
claim, or  deed  of  bargain  and  sale,  but  it  distinctly  ap- 
pears on  the  face  of  the  deed  that  it  was  intended  to  trans- 
fer any  future  or  expectant  interest  which  the  grantor 
might  acquire,  equity  will  treat  the  deed  as  an  executory 
agreement  to  convey,  and  compel  the  grantor  to  convey 
the  subscquently-acijuired  interest.  (2  Story,  Equity 
Jurisprudence  [13th  ed.]  sec.  1040&;  Uannon  r.  Christopher, 
34  N.  J.  Eq.  467;  McWilliaws  r.  l^isly,  2  S.  &  K.  [Pa.]  509; 
Pawers'  Appeal,  63  Va.  St.  443.) 

36 
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Kaoan,  r. 

In  1875  Oeorge  II.  Ohler  resided  in  Saline  county,  Ne- 
braska, and  was  seized  in  fee-simple  of  a  tract  of  land 
therein  containing  280  acres.  At  this  date  Ohler  left 
home  and  never  returned,  although  he  seems  to  have  been 
heard  from  by  members  of  the  family  from  time  to  time. 
In  June,  1887,  his  three  children,  Vesta  Hagensick  nie 
Ohler,  James  <.)hler,  and  Electa  Wheeler  n^  Ohler,  parti- 
tioned among  themselves  the  father's  real  estate.  This 
partition  was  effected  by  quitclaim  deeds  executed  by  the 
children,  one  to  the  other,  each  of  the  deeds  reciting  that 
the  grantor  therein  "being  one  of  the  three  heirs  of 
George  U.  Ohler."  Each  child  took  possession  of  that 
part  of  the  real  estate  allotted  to  him  under  the  partition. 
In  1891  the  ancestor  died,  and  soon  after  that  two  of  his 
heirs,  James  Ohler  and  Electa  Wheeler,  conveyed  to 
Tobias  Castor  by  warranty  deed  all  the  real  estate  w^hich 
the  deced(»nt  owned  in  his  lifetime,  except  eighty  acres 
thereof.  The  Castor  conveyance  by  its  terms  included 
the  part  of  the  decedent's  estate  allotted  to  Vesta  Hagen- 
sick in  the  partitii^n  thereof  made  by  the  decedent's  chil- 
dren in  1887.  On  the  8th  of  July,  1892,  Castor  deeded  to 
one  IJosamond  B.  Westervelt  the  lands  conveyed  to  him 
by  the  two  cliildren,  and  on  the  same  day  Westervelt,  by 
another  conveyance,  be(*ame  invested  with  the  title  to  the 
eighty-acre  tract  above  mentioned  which  had  been  al- 
lotted to  Electa  Wheeler  in  the  partition  made  of  the 
father's  real  estate  by  his  children  in  1887.  In  the  dis- 
trict court  of  Saline  county  Vesta  Hagensick  brought  this 
action  against  Castor  and  others  to  have  quieted  and  con- 
firmed in  her  the  title  to  the  real  estate  allotted  to  her  by 
the  partition  made  thereof  by  Ohler's  children  in  1887. 
She  had  a  decree  as  prayed  and  Castor  and  others  have 
api>ealed. 

1.  The^  district  court  found,  and  the  evidence  sustains 
the  finding,  that  the  quitclaim  deeds  made  by  the  children 
of  George  II.  Ohler  to  one  another  in  June,  1887,  of  his 
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real  estate  were  made  and  accepted  by  said  children  with 
the  purpose  and  intent  of  effecting  among  themselves  a 
voluntary  partition  and  division  of  the  lands  of  their 
father,  they  then  believing  him  to  be  dead,  and  believing 
that  they  were  then  seized  of  said  lands  as  his  heirs  at 
law;  that  each  of  said  children  entered  into  the  possession 
of  the  portion  of  the  lands  allotted  to  him  by  the  parti- 
tion made  thereof  and  held  and  occupied  such  lands  in 
severalty  to  the  commencement  of  this  suit;  that  in  each 
of  said  quitclaim  deeds  made  by  said  children  the  grantor 
therein  recited  that  he  or  she  was  one  of  the  three  heirs 
of  George  H.  Ohler;  that  by  such  recital  such  grantor  in- 
tended to  deftne  the  estate  conveyed  to  be  an  estate  of 
inheritance  vested  in  him  as  an  heir  at  law  of  George  H. 
Ohler.  As  a  conclusion  of  law  the  court  found  that  the 
said  parties  who  had  executed  said  quitclaim  deeds,  and 
all  persons  claiming  through  or  under  them,  were,  by  rea- 
son of  the  recital  in  said  deeds  that  the  grantors  therein 
were  heirs  of  George  H.  Ohler,  estopped  to  dispute  that 
assertion,  and  consequently  were  estopped  from  claiming 
the  title  to  such  real  estate,  which  had  descended  to  said 
parties,  as  heirs  of  George  H.  Ohler  on  his  death  in  1891. 
Was  this  conclusion  of  the  district  court  correct?  We 
think  it  was.  The  general  doctrine  undoubtedly  is  that 
an  ordinary  quitclaim  deed  vests  only  in  the  grantee 
such  title  or  estate  as  the  grantor  was,  at  the  time  of  the 
execution  and  delivery  of  the  deed,  possessed  of;  and  that 
if  a  grantor  in  such  deed  subsc^qucaitly  acquires  the  title 
to  the  real  estate  thereby  conveyed,  that  title  does  not 
inure  to  the  grantee  in  the  (luitdaim  deed.  (Compiled 
Statutes,  ch.  73,  sec.  51,  and  cases  hereinafter  cited.) 
The  conveyance  made  to  Vesta  Hag(^nsick  by  her  brother 
and  sister  in  June,  1887,  of  the  real  estate  in  controversy 
was  a  quitclaim  deed;  the  grantors  in  that  deed  had  no 
title  to  the  real  estate  which  it  attempted  to  convey  and, 
therefore,  Vesta  Hagensick  acquired  no  title  by  that 
deed.  In  1887  George  H.  Ohler  was  still  alive,  and  his 
two  children  who  conveyed  a  part  of  his  real  estate  to 
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Vesta  Ilaf^oiiKick  were*  not  then  his  heirs,  and  as  sucli  had 
no  title  to  the  real  estate  they  attempted  to  convey;  but 
the  two  children  who  made  this  conveyance  to  Vesta 
Hagensick  subscHjuently  thereto  by  the  death  of  their 
father  in  1801  became  invested  as  his  heirs  with  the  title 
to  two-thirds  of  all  the  real  estate  of  which  George  H. 
Ohler  died  seized.  In  cither  words,  the  two  children  who 
executed  the  quitclaim  deed  to  Vesta  llagensi<-k  subse- 
quently acquired  title  to  that  real  estate,  and  this  tith^ 
so  subs<*quently  acquinnl  would  not  inure  to  the  benefit 
of  or  v<*st  in  Vesta  IIa<^ensick,  if  the  conveyance  made  to 
her  by  her  brother  and  sister,  and  the  contract  on  which 
such  conveyance  was  predicated,  was,  and  was  intendeil 
by  the  parties  thereto  to  be,  nothin*;  more  than  a  quit- 
claim of  any  interest  which  the  grantors  therein  pos- 
sessed or  were  supi)o^'ed  to  possess  to  the  real  estate 
conveyed.  But  the  district  court  has  found,  and  the  evi- 
dence sustains  it,  that  the  conveyance  made  to  Vesta 
Hagensick  by  her  brother  and  sister  was  intended  by  the 
parties  thereto  to  vest  in  her  the  title  which  the  grantors 
in  those  diH'ds  had  to  the  land  as  heirs  of  their  ancestor, 
they  then  believing  him  to  be  dead;  and  the  conveyance 
made  to  Vesta  Hagensick  by  her  brother  and  sister  is  not 
only  a  quitclaim  deed,  but  it  contains  the  solemn  recital 
or  statemc^nt  that  the  grantors  in  those  deeds  were  then 
and  there  lu^irs  of  George  11.  Ohler.  This  statement  is 
not,  as  counsel  for  appellants  seem  to  argue\  a  mere 
d(\Hcripfio  prnsoiur  of  the  grantors.  The  statement  is  writ- 
ten in  the  body  of  the  deed  following  the  description  of 
the  real  estate  conveyed.  Nor  by  any  reasonable  con- 
struction can  the  statement  be  construed  to  mean  that 
the  grantor  was  one  of  the  children  of  George  H.  Ohler; 
but  it  is  a  recital,  a  statement,  an  asseveration,  and  repie- 
sentation  of  the  grantor  that  he  was  then  and  there  an 
heir  at  law  of  George  H.  Ohler;  and  this  conveyance  was 
accepted  and  acted  upon  in  the  belief  that  the  statement 
made  was  true. 

The  question  thi^n  is,  can  these  grantors  or  those  claim- 
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iug  under  them  now  be- heard  to  assert  the  fact  that  they 
were  not  then  heirs  of  Ohler  as  against  the  representa- 
tion made  by  them  in  their  deed?  We  think  the  most 
respectable  authorities  in  tlie  country  answer  this  ques- 
ti(m  in  the  negative.  A  case  which  so  answers  the  ques- 
tion under  consideration,  and  in  which  it  was  most 
thoroughly  considered,  is  Van  Ren^sselacr  v.  Kcarnej/,  52 
U.  S.  297.  The  court  said:  *'On  the  part  of  the  complain- 
ant it  is  insisted  that  the  conveyance  is  a  deed  of  bargain 
and  sale,  and  quitclaim,  without  any  covenants  of  title 
of  warranty,  and  therefore^  could  operate  to  pass  only  the 
estate  for  life  of  whi(*h  the  grantor  was  then  seized;  that 
it  contains  no  appropriate  words,  when  taken  together, 
by  force  of  which  the  subsequently  acquired  title  inured 
to  the  benefit  of  thegrantee,  or  those  claiming  under  him, 
or  that  can  estop  the  heirs  from  denying  that  he  had  any 
greater  estate  than  the  tenancy  for  life;  and  that  the 
deed  purports  on  its  face  to  grant  and  convey  simply  the 
right,  title,  and  interest  which  the  grantor  possessed  in 
the  premises  at  the  time,  and  nothing  more.  ♦  ♦  * 
The  general  principle  is  admitted,  that  a  grantor,  con- 
\  eying  by  deed  of  bargain  and  sale,  by  way  of  release  or 
quitclaim  of  all  his  right  and  title  to  a  tract  of  land,  if 
made  in  good  faith,  and  without  any  fraudulent  repre- 
sentations, is  not  responsible  for  the  goodness  of  the  title 
beyond  the  covenants  in  his  deed.  *  *  *  A  deed  of 
this  character  purports  to  convey,  and  is  understood  to 
convey,  nothing  more  than  the  interest  or  estate  of  which 
the  grantor  is  seized  or  possessed  at  the  time,  and  does 
not  operate  to  pass  or  bind  an  interest  not  then  in  exist- 
ence. The  bargain  between  the  parties  proceeds  upon 
this  view,  and  the  consideration  is  regulated  in  con- 
formity with  it.  If  otherwise,  and  tlie  vendee  has  con- 
tracted for  a  particular  estate,  or  for  an  estate  in  fee,  he 
must  take  the  precaution  to  secure  himself  by  the  proper 
covenants  of  title.  But  this  principle  is  applicable  to  a 
deed  of  bargain  and  sale  by  release  or  quitclaim,  in  the 
strict  and  proper  sense  of  that  species  of  conveyance; 
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and,  therefore,  if  the  deed  bears  en  its  face  evidence  that 
the  grantors  intended  to  convey,  and  the  grantee  ex- 
pected to  b(  come  invested  with,  an  estate  of  a  particular 
description  or  quality,  and  that  the  bargain  had  pro- 
<eed(Ml  upon  that  footing  between  the  parties,  then,  al 
thou«j;h  it  may  not  contain  any  covenants  of  title  in  the 
technical  sense  of  the  term,  still  the  legal  operation  and 
effect  of  the  instrument  will  be  as  binding  upon  the 
j^rantor  and  those  claiming  under  him,  in  respect  to  the 
estate  thus  described,  as  if  a  formal  covenant  to  that 
effect  had  bet^n  inserted;  at  kast,  so  far  as  to  estop  them 
from  ever  afterwards  denying  that  he  was  seized  of  the 
particular  estate  at  the  time  of  the  conveyance/'  The 
court,  after  citing  and  reviewing  the  authorities,  proceeds 
as  follows:  ''The  principle  deducible  from  these  authori- 
ties seems  to  be  that,  whatever  may  be  the  form  or  nature 
of  the  conveyance  used  to  pass  real  property,  if  the 
grantor  sets  forth  on  the  face  of  the  instrument  by  w^ay 
of  I'ecital  or  averment,  that  he  is  seized  or  possessed  of  a 
particular  estate  in  the  premises  and  which  estate  the 
deed  purports  to  convey;  or  what  is  the  same  thing,  if 
the  seizin  or  possession  of  a  i}articular  estate  is  affirmed 
in  the  deed,  either  in  express  terms  or  by  necessary  im- 
plication, the  grantor  and  all  persons  in  privity  with  him 
^;liall  be  estopped  from  ever  afterwards  denying  that  he 
was  so  seized  and  possessed  at  the  time  he  made  the 
conveyance.  The  estoppel  works  upon  the  estate,  and 
linds  an  aftcT-acquired  title  as  between  parties  and 
privies.  The  reason  is  that  the  estate  thus  afiirmed  to 
be  in  the  party  at  the  time  of  the  conveyance  must  mces- 
rarily  have  intluenced  the  granted  in  making  the  pur-  . 
chase;  and  hence  the  grantor  and  those  in  privity  with 
liim,  in  good  faith  and  fair  dealing,  should  be  forever 
th<»reafter  precluded  from  gainsaying  it.  The  doctrine 
is  founded,  when  properly  applied,  upon  the  highest  prin- 
cipliss  of  morality,  and  recommends  itself  to  the  common 
^('use  and  juh  lice  of  every  one.  And  although  it  debars 
lli(^  truth  in  the  particular  case,  and  therefore  is  not  un- 
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frequently  characterized  as  odious,  and  net  to  be  favored, 
still  it  should  be  remembered  that  it  debars  it  only  in  the 
case  where  its  utterance  would  convict  the  party  of  a 
previous  falsehood;  would  be  the  denial  of  a  previous 
aflSrmation  upon  the  faith  of  which  persons  had  dealt  and 
pledged  their  credit  or  expended  their  money.  It  is  a 
doctrine,  therefore,  when  properly  understood  and  ap- 
plied, that  concludes  the  truth  in  order  to  prevent  fraud 
and  falsehood,  and  imposes  silence  on  a  party  only  when 
in  conscience  and  honesty  he  should  not  be  allowed  to 
speak."  This  case  expresses  our  views  in  far  better  lan- 
guage than  any  we  are  able  to  command.  To  the  same 
effect  see  Bush  i\  Person,  59  U.  S.  82;  Lessee  of  French  and 
Wife  r.  Spencer,  62  U.  S.  228;  Clarke  v.  Baker,  14  Cal.  612; 
Magruder  v.  Esmay,  35  O.  St.  221;  Ilannon  v.  Christopher, 
34  N.  J.  Eq.  459;  Wells  v.  ISUeklehen/,  52  Neb.  597.  Fol- 
lowing the  rule  laid  down  in  these  cas:  s,  we  hold  that  th  j 
grantors  in  the  quitclaim  d(H^ds  made  to  Vesta  Hagen- 
fick,  by  reciting  therein  that  they  were  then  and  theie 
the  heirs  of  George  II.  Oliler,  have  forev<*r  e.stoppel  them- 
s(»lves  and  all  ])ers()ns  claiming  under  them  fmm  di;sput- 
ing  that  assertion.     Tlie  decn^e  of  the  di-^lricr  court  is 

Affiumkd. 


W-  J.  Williamson  v.  Heinrich  George. 

Filed  January  19, 1898.    No.  7770. 

Covenants:  Evidknce.  Evidence  examined,  and  held  to  sustain  the 
finding  of  the  jury  that  the  recitals  of  the  de^d  in  con  roversy  do 
not  express  the  actual  contract  made  between  the  parties. 

Error  from  the  district  court  of  Hamilton  county. 
Tried  below  before  Wheeler,  J.     Afprnird, 

Hainer  d  Smith,  for  plaintiff  in  error. 

John  A.  Whitmore,  contra. 
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Ragan,  C. 

W.  J.  Williamson  brought  this  suit  in  the  district  court 
of  Hamilton  county  ajj:ainst  Heinrich  George.  The  latter 
had  a  verdict  and  judgment  and  Williamson  brings  the 
same  here  for  review  on  error. 

In  his  petition  in  the  district  court  Williamson  alleged 
the  purchase  by  him  of  a  quarter  section  of  land  in  Kan- 
sas from  George;  that  the  latter  executed  to  him  a  deed 
of  conveyance  for  said  land  warranting  the  same  to  be 
free  of  all  incumbrance  except  the  taxes  and  a  mortgage 
of  $500  on  the  land  which  Williamson  assumed  and 
agreed  to  pay  as  a  part  of  the  consideration  for  such  con- 
veyance; that  at  the  time  of  said  conveyance  the  land  was 
incumbered  by  a  mortgage  for  $100  in  addition  to  the  |500 
mortgage  assumed  by  Williamson.  George  in  his  answer 
admitted  the  sale  of  the  land  to  Williamson  and  the  exe- 
cution and  delivery  to  him  of  a  deed  therefor,  but  he  in- 
terposed as  a  defense  to  the  action  that  the  contract  be- 
tween him  and  Williamson  was  that  he  would  sell  and 
convey  his  equity  only  iii  this  land  to  Williamson  for 
$100;  that  he  was  a  Kussian  unable  to  read  or  write  the 
English  language,  and  could  understand  but  very  little  of 
it  when  spoken;  that  Williamson  paid  him  the  $100  and 
he,  George,  and  his  wife  executed  the  deed  of  conveyance, 
but  that  Williamson  caused  to  be  fraudulently  inserted 
therein  the  covenant  against  incumbrance  contrary  to 
,  the  agreement  between  the  parties. 

Several  complaints  are  made  in  the  brief  of  counsel  for 
the  plaintiff  in  error  here  as  to  the  action  of  the  district 
court  in  the  adnussion  and  exchii  '.in  of  evidence  on  the 
trial.  We  have  carefully  examined  this  record  and  it 
must  suffice  to  say  that  we  do  not  think  any  action  of  the 
district  court  in  that  respect  was  prejudicial  to  the  plain- 
tiff in  error. 

Complaints  are  also  made  by  the  plaintiff  of  the  action 
of  tlie  district  court  in  giving  and  refusing  to  give  certain 
iuKt ructions.     We    have   likewise   examined    these   and 


Vol.53]  JANUARY  TERM,  1898.  505 


Willijmaon  v.  George. 


reached  the  conclusion  that  the  plaintifif  in  error  was  not 
prejudiced  by  any  instruction  given  or  refused  by  the 
district  court.  The  serious  question  in  the  case,  and  the 
one  that  has  given  us  the  most  trouble,  is  whether  this 
finding  of  the  jury  is  supported  by  the  evidence.  The  evi- 
dence on  the  part  of  Williamson  tends  to  show  that  the 
contract  between  him  and  George  is  fairly  expressed  in 
the  deed  of  conveyance  made  by  the  latter.  On  the  other 
hand,  the  evidence  of  George,  who  testified  at  the  trial 
through  the  medium  of  an  interpreter,  tends  to  show  that 
he  owned  the  land  subsequently  conveyed  to  Williamson; 
that  it  was  heavily  incumbered;  that  he  was  unable  to 
pay  the  incumbrance;  that  he  had  been  advised  by  a 
friend  in  Kansas  that  he  could  get  IflOO  for  his  equity  in 
the  land;  that  this  information  was  conveyed  to  George 
by  a  letter  and  the  letter  was  shown  to  Williamson;  that 
Williamson  then  contracted  with  Gec.rge  to  buy  the 
hitter's  equity  in  the  land  for  JlOO,  which  sum  he  paid; 
that  Williamson  explained  in  German,  which  language 
George  understood,  the  contents  of  this  deed  aftc^r  it  was 
drawn  and  before  it  was  executed,  and  that  he  made  such 
an  explanation  of  it  that  George  understood,  not  that  he 
was  warranting  the  title  of  this  land  to  be  free  from  in- 
cumbrance, but  that  he  was  simply  parting  with  his 
equity  in  the  land  for  |100.  The  evidence  for  the  defend- 
ant in  error  is  very  meager  and  somewhat  unsatisfactory, 
but,  after  giving  the  record  the  most  careful  study  of 
which  we  are  cai)able,  we  are  constrained  to  say  that  we 
think  the  evidence  sustains  the  finding  of  the  jury  to  the 
effect  that  the  deed  executed  by  George  and  his  wife  does 
not  recite  the  actual  contract  made  between  the  parties. 
The  judgment  of  the  district  court  is 

Affikmed. 
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Creighton  University,  appellee,  v.  Edward  C. 
Erfling  et  al.,  appellants. 

Filed  Januabt  19, 1898.    No.  7772. 

Beview:  Evidence.  The  record  presents  for  consideration  no  disputed 
question  of  law.  Evidence  examined,  and  held  to  sustain  the  de- 
cree of  the  district  court. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Duffie,  J.    Affirmed. 

Arthur  C.  Wakelet/y  for  appellants. 

Frank  7\  Ransom,  contra. 

Raoan,  C. 

Edward  C  Erfling  and  others  appeal  from  a  decree 
of  the  district  court  of  I>oiij::las  county  foreclosin<«:  an 
ordinary  real  estate  m(>rtji:aj;e  ap;ainst  their  property. 
The  ai)peal  is  based  upon  the  contention  of  the  appel- 
lants that  they  were  not  allowed  by  the  district  court 
certain  credits  to  which  they  claim  they  were  entitled. 
The  record  i)resents  no  disputed  question  of  law.  Ii 
would  subserve  no  useful  purpose  to  even  summarize  the 
evidence  here.  In  our  opinion  the*  contentions  of  the 
appellants  are  untenable.  The  evidence  justifies  the 
decree  of  the  district  court  and  it  is 

Affirmed, 
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John  E.  Castile  v.  Benjamin  F.  Ford  bt  al. 

Filed  January  19, 1898.    No.  7779. 

Defect  of  Parties:  Objection.  A  defect  of  parties  plaintiff  appear- 
ing on  the  face  of  the  petition  must  be  objected  to  by  demurrer 
on  that  ground,  or  it  will  be  waived. 

Ezecutio^8:  Exempt  Property:  Wrongful  Seizure:  Damages. 
The  seizure  and  retention  of  exempt  property,  known  by  the  of- 
ficer to  be  exempt,  and  after  its  exempt  character  has  been  legally 
established,  constitute  an  abuse  of  process  for  which  the  officejr  .> 
liable.  The  judgment  plaintiff  will  be  liable  also,  if,  knowing  the 
facta,  he  advised  the  seizure  or  retention  or  participaLcd  in  ili.^ 
officer's  acts. 


3.  :  :  :  .    In  such  case  the  ultimate  return  of 

the  property  goes  only  in  mitigation  of  damages;  it  is  no  defense 
to  the  action. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.    Reversed. 

B.  A".  Robi'rUon  and  C.  W,  Young,  for  plaintiff  in  error. 

Cavamigh  &  Thomas,  contra. 

Irvine,  C. 

Castile  alone  brought  this  action  against  Ford  and 
Daley,  who  were  constables,  the  Consolidated  Coffee  Com- 
pany, and  AVilliain  Treston  &  Co.,  alleging  in  the  petition 
that  on  the  7A\\  day  of  December,  1892,  the  Consolidated 
Coffee  Company  and  Preston  &  Co.,  each  having  judg- 
ments against  ^latilda  Castile,  the  wife  of  plaintiff, 
caused  executions  to  be  issued  thereon  and  ])laced  in  the 

hands  of  Daley  for  service;  and  that  ''on  the day  of 

December,  1S92,''  Daley  levied  upon  certain  chattels  "of 
plaintiff  and  Matilda  Castile."  Facts  are  stated  consti- 
tuting such  property  exempt  from  execution,  and  it  is 
alleged  that  th(^  defendants,  confederating  together  to  op- 
press and  harass  the  plaintiff,  and  knowing  the  property 
to  be  exemT)t,  seized  and  withheld  it,  and  threatened  to 
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sell  it.  Plaintiff  obtained  from  the  district  court  of 
Douglas  county  an  injunction  perpetually  restraining 
Daley  from  selling  the  property;  whereupon  the  defend- 
ants caused  Daley  to  deliver  it  to  Ford  who  levied  upon  it 
by  virtue  of  other  executions  issued  at  the  instance  of  the 
<(>flFee  company  and  Preston  &  Co.  Plaintiff  filed  the 
appropriate  affidavit  and  inventory  to  procure  its  release, 
and  the  defendants,  in  pursuance  of  said  combination  and 
confederation,  refused  to  surrender  it;  whereupon,  at  the 
suit  of  plaintiflF,  a  writ  of  mandamus  was  issued  by  the 
district  court  requiring  the  release  of  the  property  on  the 

" day    of   January,    1893."     Special    damages    are 

pleaded  by  way  of  injury  to  the  goods,  because  of  their 
detention,  for  loss  of  time,  and  for  attorneys'  fees  ex- 
pended in  procuring  the  release  of  the  goods.  Early  in 
the  trial  objection  was  made  to  the  introduction  of  any 
evidence  on  the  ground  that  the  petition  did  not  state 
a  cause  of  action,  in  that  it  alleged  that  the  property  was 
the  joint  property  of  husband  and  wife  while  the  husband 
sued  singly.  The  court  sustained  the  objection  and  a  dis- 
missal followed.  The  action  of  the  trial  court  cannot 
be  sustained  on  the  ground  stated  in  the  objection.  The 
defect  suggested  was,  at  most,  a  defect  of  parties  plain- 
tiff. This  appeared  on  the  face  of  the  petition  and  was 
waived  by  failure  to  demur  on  that  ground.  (Code  of 
Civil  Procedure,  sees.  94,  96.)  We  need  not,  therefore, 
consider  whether  the  point  would  have  been  well  taken 
had  it  been  seasonably  raised.  Otherwise  there  can  be 
no  doubt  that  a  cause  of  action  was  stated.  The  petition 
alleged  a  willful  and  mali(*ious  attempt  to  seize  and  sell 
proi)erty  known  to  be  exempt,  and  a  second  attempt  after 
the  first  failed.  Whether  or  not  an  officer  is  liable  for 
seizing  exempt  property  in  the  absence  of  a  claim  for  ex- 
emption, there  can  be  no  doubt  that  he  is  liable  for  with- 
holding it  after  the  exemption  is  established,  or  for  seizing 
it  again  for  the  same  debt.  The  petition  in  this  respect 
charges  a  flagrant  abuse  of  process,  and  charges  that  it 
was  the  result  of  a  conspiracy  in  which  all  the  defendants 
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participated.  They  would  in  such  case  be  jointly  liable 
with  the  officer.  {Murray  r.  Mace,  41  Neb.  60.)  In  such 
case  the  fact  that  the  goods  were  ultimately  returned 
goes  only  in  mitigation  of  damages;  it  is  not  a  defense. 
Plaintiff  would  still  be  entitled  to  recover  all  other  dam- 
ages available  in  cases  of  trespass.  AVe  need  not  deter- 
mine whether  a  recovery  could  be  had  for  all  the  special 
damages  here  pleaded.  The  district  court  did  not  pro- 
ceed far  enough  to  reach  that  question.  There  could  cer- 
tainly be  a  recovery  for  the  detention  of  the  property,  and 
for  injuries  done  to  it  while  in  the  defendants'  possession. 
It  is  asserted  that  there  is  no  allegation  of  any  withhold- 
ing, but  in  this  assertion  counsel  err.  The  petition  in 
effect  alleges  a  withholding  from  the  " day  of  Decem- 
ber, 1892,''  to  the  " day  of  January,  1893."     AVhile 

these  dates  are  not  certainly  stated  and  the  petition  in 
that  respect  may  have  been  open  to  motion,  the  aver- 
ments are  sufficient  against  a  general  objection  on  the 
trial. 

Reversed  a.nd  hemanded. 


Samxtel  M.  IMeltck  v.  Cyrus  D.  Kelley. 

Filed  January  19, 1898.    No.  7737. 

Contracts.  To  establish  an  express  contract  there  must  be  shown  what 
amounts  to  a  definite  proposal  and  an  unconditional  and  absolute 
acceptance  thereof. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J.     Affirmed. 

J.  L.  Caldirell,  for  plaintiff  in  error. 

Welster,  Rose  d  Fisherdick,  contra. 

Irvine,  O. 

Kelley  brought  this  action  against  Melick  to  recover 
an  unpaid  portion  of  a  promissory  note  executc^d  bv  (1( 
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fendant  to  plaintiff.  The  defense  was  that  the  note  was 
j;iven  as  part  consideration  for  the  sale  by  plaintiff  to 
defendant  of  certain  real  estate;  that  after  it  became  due 
a  contract  had  been  entered  into  whereby  the  note  was 
to  be  surrendered  upon  the  defendant's  executing  to 
[daintiff  a  reconveyance  of  the  real  estate,  and  sending 
the  deed  to  a  bank  in  Cheyenne  for  delivery  to  plaintiff, 
upon  plaintiff '6  surrender  to  the  bank  of  the  note;  that 
defendant  had  complied  with  his  part  of  the  contract,  but 
plaintiff  had  refused  to  accept  the  deed  or  surrender  the 
note.  The  plaintiff  had  judgment  and  the  defendant 
prosecutes  this  proceeding  in  error. 

It  would  be  useless  to  rehearse  the  evidence  in  detail. 
It  wholly  fails  to  disclose  the  consummation  of  any.  con- 
tract between  th(^  parti(»s,  such  as  the  defendant  pleads. 
The  negotiations  were  entirely  by  means  of  letter.  The 
first  letter,  which  ai)i)ar(^ntly  contaiuc^d  a  proposition 
from  Kell(\v  to  Melick,  is  not  in  evid(»nce,  nor  is  there  any 
proof  of  its  contents.  Nowh(n*(*  in  the  evidence  does 
there  appear  any  proof  as  to  what  lands  were  to  be  recon- 
veyed.  If  all  which  Kelley  had  conveyed  to  Melick  were 
contemi>lated,  it  api)ears  that  the  off(*r  was  not  complied 
with,  because,  while  the  deed  tc^ndered  covered  all  the 
property,  it  appears  that  two  lots  had  by  Melick  been 
conveyed  to  a  stranger,  and  the  d(»ed  was  to  be  delivered 
only  on  tin*  erasure  of  the*  descrij^tions  of  those  two  lots. 
Furthermore,  the  deed  was  sent  with  a  demand  that  Kel- 
ley should  agree  to  refund  all  taxes  whi(*h  ^lelick  had 
paid.  This  coupled  the  acceptance  of  Kelley's  proposi- 
tion with  a  condition,  which  for  its  enforcement  required 
a  counter-acceptance  by  Kelley  which  was  not  given.  In 
any  view,  assuming  for  the  proposal  all  that  defendant 
claims,  there  was  no  absolute,  unconditional  acceptance 
thereof,  and  the  contract  was  not  completed.  To  estab- 
lish an  express  contract  it  is  necessary  to  show  a  definite 
proposal  and  an  unconditional  and  absolute  acceptance 
thereof. 

AFFUtMED. 
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Homer  D.  Wager  et  al.  v.  Philip  S.  Wagoner.  g  gjj 

Filed  jAinjAKY  19, 1898.    No.  7692. 

1.  Insane  Persons:  Suits:  Next  Friend.  One  who  is  insane,  but  who 
has  not  been  so  adjudged,  and  who  has  no  guardian,  may  sue  by 
his  next  friend. 

•  2.  Bevlew:  Incompetent  Evidence:  Harmless  Error.  A  judgment  in 
a  case  tried  to  the  court  without  the  intervention  of  a  jury  will 
not  be  reversed  because  of  the  admission  of  incompetent  or  im- 
material evidence  when  there  was  sufficient  competent  evidence 
to  sustain  the  finding. 

3.  Insane  Persons:  Deeds:  Avoidance.    In  order  to  avoid  the  deed 

of  an  insane  person,  it  is  unnecessary  to  prove  that  there  was 
fraud  or  other  wrong-doing  inducing  its  execution. 

4.  :  :  :  Consideration.    The  deed  of  an  insane  per- 


son may  be  set  aside  without  returning  the  consideration,  at  least 
when  it  does  not  appear  that  a  return  in  specie  is  practicable.. 

Error  from  the  district  court  of  Boone  county.  Tried 
below  before  Kendall,  J.    Affirvicd. 

J.  8.  Armstrong  and  Charles  Riley y  for  plaintiffs  in  error: 

An  action  by  an  insane  person  should  be  brought  by  a 
properly-appointed  guardian,  and  not  by  a  jiext  friend. 
{Copingion  v.  Neftzger,  30  N.  E.  Kep.  [111.] "764;  Dorsheimcr 
V.  Row'back,  18  N.  J.  Eq.  438;  Nicltol  v.  Tlumias,  53  Ind.  42; 
Tiffany  v.  Worthington,  65  N.  W.  Kep.  [la.]  817;  Row  t?. 
RotCy  41  N.  E.  Rep.  [O.]  239.) 

Duffie  d  Yan  Dusen  and  Hoicell  &  Spear,  contra. 

Irvine,  0. 

This  action  was  brought  in  the  name  of  Philip  S.  Wag- 
oner by  William  J.  AVagoner  as  his  next  friend,  against 
Homer  D.  Wager  and  two  others.  The  petition  alleged 
that  Philip  S.  Wagoner  was,  on  August  25,  1893,  insane 
and  wholly  incapable  of  contracting,  that  he  was  the 
owner  of  certain  described  land  in  Boone  county,  and  that 
the  defendants  conspired  together  to  defraud  him  thereof, 
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and  procured  him  to  convey  said  land  to  Wager  for  a 
grossly  inadequate  price.  The  answers  were  in  effect 
general  denials.  There  was  a  trial  to  the  court  and  a 
general  finding  for  the  plaintiff,  followed  by  a  decree  re- 
quiring AVager  to  reconvey  to  the  plaintiff. 

Tlie  first  question  presented  is  whether  the  action  may 
be  maintained  by  a  next  friend.  It  is  both  pleaded  and 
proved  that  there  had  been  no  adjudication  of  insanity 
and  no  guardian  appointed.  Under  such  circumstances 
we  have  no  doubt  that  the  action  w^as  properly  brought 
by  a  volunteer  as  the  next  friend  of  the  insane  person. 
One  is  not  an  outlaw,  although  insane,  and  the  courts  will 
interfere  to  protect  his  rights  of  person  and  of  property 
at  the  instance  of  one  w^ho  volunteers  on  his  behalf.  This 
does  not  open  up  the  way  to  vexatious  litigation  by  irre- 
sponsible persons,  because  the  court  would  in  such  case 
have  the  power,  expressly  reserved  in  the  case  of  infants, 
to  discontinue  the  suit  if  it  turn  out  to  be  not  in  the  inter- 
est of  the  plaintiff  to  have  it  prosecuted,  to  substitute  an- 
other person  by  appointment  for  the  volunteer  if  he 
should  be  deemed  unsuitable,  or  to  substitute  the  duly 
ajjpointed  guardian  if  one  should  be  appointed  paidaite 
lite.  To  hold  that  a  suit  may  not  be  so  maintained  would 
frequently  deprive  lunatics  of  all  protection,  because  it 
may  often  happen  that  the  time  occupied  in  procuring  the 
appointment  and  qualification  of  a  guardian  would  ren- 
der all  relief  impracticable.  The  cases  holding  that  a 
lunatic  may  not  sue  by  next  friend  are  for  the  most  part 
those  where  a  guardian  or  committee  has  been  appointed, 
or  where,  as  in  Ohio  and  in  Illinois,  a  statute  makes  ade 
quate  provision  for  suing  in  another  manner.  (Row  v. 
Noi(\  41  N.  E.  Kep.  [O.]  239;  Covington  i\  Xcftzger,  30  N. 
E.  Kep.  [111.]  764.)  In  the  latter  state,  perhaps  before 
the  statute  was  passed,  but  certainly  on  a  consideration 
of  the  law  independent  of  statute,  it  had  before  been 
held  that  a  next  friend  might  sue.  [Chicago  &  P.  /?.  Co.  t?. 
Mimgvr,  78  111.  300.)  In  New  Jersey  it  was  once  held  that 
a  next  friend  might  sue  at  law,  but  not  in  equity.     (JDor- 
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sheimcr  v.  Koarhack,  18  N.  J.  Eq.  438.)  This  was  because 
the  chancellor  thouRht  there  was  no  semblance  of  au- 
thority for  such  a  proceeding  in  equity  except  one  or  tw^o 
loose  dicta  referred  to  in  the  opinion.  He  must  have 
overlooked  Neimn  v,  Duncomhc,  9  Beav.  [Eng.]  211,  and 
Light  V.  IJght,  25  Beav.  [Eng.]  248,  both  earlier  cases. 
There  was  also  suggc  sted  a  distinction  between  cases  of 
total  and  partial  incapacity,  but  we  think  there  can  be 
no  ground  for  proceeding  differently  merely  because 
of  the  degree  or  duration  of  the  mental  derangement. 
Nor  is  there  in  this  state  any  room  for  a  distinction 
in  this  respect  between  law  and  equity.  The  pro- 
cedure is  the  same.  The  practice  here  resorted  to  is  sup- 
ported by  the  English  cases  already  cited  as  well  as  by 
Joiies  V.  Lloyd,  L.  R.  18  Eq.  Cas.  265,  Rock  v,  Slade,  7  Dowl. 
22,  and  in  this  country  by  Phfmpton  i\  Ilall,  56  N.  W.  Kep. 
[Minn.]  351,  Reese  r.  Reese,  15  S.  Ei  Rep.  [Ga.]  846,  Ed- 
wards r.  Edirards,  36  S.  AV.  Rep.  [Tex.]  1080,  Holzheiser  v. 
Gvlf  W.  T.  &  P.  R.  Co.,  33  S.  W.  Rep,  [Tex.]  887,  Dudgeon 
V,  Watson,  23  Fed.  Rep.  161,  Wlietstone  v.  Whetstone,  75  Ala. 
495,  and  Chicago  &  P.  R.  Co.  v.  Munger,  supra. 

It  is  next  argued  that  the  court  erred  in  finding  under 
the  evidence  that  Philip  AVagoner  was  insane  at  the  time 
of  his  making  the  deed  to  Wager.  We  have  examined 
the  voluminous  evidence  in  the  case  and  are  satisfied  that 
there  is  sufficient  com])etent  testimony  to  preclude  any 
interference  with  the  finding  of  the  trial  court.  In  this 
connection  attention  is  called  to  the  fact  that  the  court 
received  in  evidence  the  record  of  certain  proceedings  be- 
fore the  insanity  board  of  Douglas  county,  Thereby  an 
inquiry  had  been  made  under  chapter  40,  Compiled  Stat- 
utes. It  was  held  in  Dewey  v.  Algire,  37  Neb.  6,  that  the 
record  of  such  proceedings  is  not  admissible  in  a  case 
like  this  for  the  purpose  of  proving  insanity;  but  it  is 
established  by  repeated  decisions  of  this  court  that,  in  a 
case  which  has  been  tried  by  the  court  without  a  jury,  the 
judgment  will  not  be  reversed  because  of  the  admission  of 
incompetent  or  immaterial  evidence,  when  there  was  suf- 
37 
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ficiont  competent  evidence  to  sustain  the  finding.  5Ior^- 
over,  this  record  could  hardly  have  prejudiced  the  defend- 
ants because  it  showed  that  the  plaintiflE  was  not  ad- 
judged insane. 

It  is  asserted  next  that  the  charge  of  conspiracy  made 
in  the  petition  is  not  sustained  by  the  evidence.  It  is 
not  necessary  to  the  relief  granted  that  it  should  be.  If 
the  plaintiff  was  insane,  his  cl?ed  was  void  and  might  be 
so  decreed,  although  there  was  no  conspiracy  and  no 
fraud.  This  issue  might  affect  the  liability  of  Wager  s 
co-defendants,  against  whom,  as  well  as  Wager,  the  judg- 
ment went  for  costs,  but  we  cannot  consider  any  question 
affecting  them  alone,  because  all  the  defendants  joined 
in  the  motion  for  a  new  trial  and  the  petition  in  error,  an  1 
if  the  judgment  was  correct  as  to  one  it  must  be  affirmed 
as  to  all.     {Dorsvy  v.  Mcdcc.  30  Keb.  657.) 

Finally  it  is  contended  that  Wager  should  receive  rei^ 
titution  of  the  consideration  by  him  paid.  This,  in  the 
case  of  an  insane  person,  is  not  essential  as  a  condition 
of  granting  relief.  {Dcwqi  v.  Algire,  supra;  Rea  i\  Bishop. 
41  Keb.  202.)  It  did  not  appear  that  the  ability  existed 
to  restore  the  consideration  in  specie.  The  right  to  re- 
cover it  back  as  money  had  and  received  or  otherwise  was 
not  a  question  involved  in  the  case  and  is  not  now  open 

to  consideration. 

Affirmed. 


Omaha  &  RErrBUCAN  Valt.ey  Railway  Comva^y  v. 
Granite  State  Fire  Insurance  Company. 

Filed  January  19, 1898.    No.  7678. 

Actions:  Railroad  Companies:  Fires:  Insitrance:  Estoppei.  Pro|K 
erty  partially  insured  was  burned  by  the  negligence  of  a  railroad 
company.  The  insurer  paid  to  the  insured  the  amount  of  the 
policy  and  took  from  him  an  assignment  of  his  cause  of  action 
against  the  railroad,  to  the  extent  of  the  insurance  paid.  The 
Insured  then  sued  the  railroad  company  for  the  remainder  of  his 
loss.    The  railroad  company  Icnew  of  the  insurance  coropanr's 
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rights  and  pleaded  the  assignment,  but  abandoned  the  defense 
and  stipulated  that  judgment  should  go  against  it.  Held,  That 
the  insurance  company  was  not  precluded  by  its  knowledge  of  the 
pendency  of  that  suit,  nor  by  the  settlement  thereof,  from  after- 
wards maintaining  an  action  against  the  railroad  to  recover  the 
amount  of  the  insurance  by  it  paid. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  HaLiL,  J,     Affirmed. 

The  opinion  contains  a  statement  of  the  case. 

J.  M.  Thurston,  W.  R.  Kelly,  and  E,  P.  Smith,  for  plain- 
tiff in  error: 

The  cause  of  action  arising  from  the  negligence  of  the 
railroad  company  is  indivisible.  The  claim  of  the  insur- 
ance company  should  have  been  presented  in  the  action 
by  the  insured.  The  insurer  cannot  maintain  a  separate 
action  against  the  railroad  company  for  the  amount  paid 
under  its  policy.  (Rockingham  Mutual  Fire  In^.  Co.  v. 
Bosher,  39  Me.  256;  MoUle  d  M.  R.  Co.  v.  Jurey,  111  U.  S. 
584,  593;  Hall  v.  Railroad  Co.,  13  Wall.  [U.  S.]  370;  Phmnix 
Ins.  Co.  V.  Erie  d  Western  Transportation  Co.,  117  U.  S.  312; 
Gales  V.  Hailman,  11  Pa.  St.  515;  British  &  Foreign  Marine 
Ins.  Co.  V.  Gulf,  C.  d  S.  F.  R.  Co.,  21  Am.  &  Eng.  R,  Gas. 
[Tex.]  112;  The  Propeller  Monticello  v.  Mollison,  17  How. 
[U.  S.]  153;  Smith  v.  Jones,  15  Johns.  [N.  Y.]  229;  Willard 
V.  Sperry,  16  Johns.  [N.  Y.]  121;  MacDougall  v.  Magnire, 
35  Cal.  274;  ^tna  Ins.  Co.  v.  Hannibal  &  St.  J.  R.  Co.,  3  Dill. 
[U.  S.  C.  C]  1;  Swarthont  v.  Chicago  d  N.  W.  R.  Co.,  49  Wis. 
625;  Hundhausen  v.  Bond,  36  Wis.  29-41;  Ya^es  v.  Whyte,  4 
Bing.  N.  O.  [Eng.]  272;  Randal  v.  Cochran,  1  Ves.  Sr. 
[Eng.]  98;  Peoria  Marine  d  Fire  Ins.  Co.  v.  Frost,  37  111. 
333;  First  Presbyterian  Society  of  Green  Bay  v.  Goodrich 
Transportation  Co.,  7  Fed.  Rep.  257;  Marine  Ins.  Co.  v.  St. 
Louis,  I.  M.  d  S.  R.  Co.,  41  Fed.  Rep.  643;  Noncich  Union 
Fire  Ins.  Society  v.  Standard  Oil  Co.,  59  Fed.  Rep.  984;  Con- 
tinental Ins.  Co.  V.  Loud  d  Sons  Tyimiber  Co.y  93  Mich.  139; 
Pratt  V.  Radfordy  52  Wis.  118;  Hom^  Mutual  Ins.  Co.  v.  Ore- 


516  NEBRASKA  REPORTS.  [Vol.  53 

Omaha  &  R.  V.  R.  Co.  v.  Granite  i-tate  Fire  Ins.  Co. 

gon  R.  d  N.  Co,  26  Pac.  Rep.  [Ore.]  857;  Watson  r.  Mil- 
tcaukce  d  M.  R,  Co.,  57  Wis.  339;  Uustinford  Fanners  Mutu  d 
Ins.  Co.  V.  Chicago,  M.  d  St.  P.  R.  Co.,  66  Wis.  58;  State  Ins. 
Co.  V.  Oregon  R.  d  N.  Co.,  20  Ore.  563;  North  Shore  R.  Co. 
r.  McWiUie,  5  Mont.  Q.  B.  [Can.]  122.) 

Insurer  did  not  by  subrogation  acquire  the  riglit  to 
maintain  suit  in  its  own  name.  {Bnghthope  If.  Co.  v. 
Rogers,  8  Am.  &  Eng.  E.  Gas.  [Va.]  710-12;  Grubhs  v. 
Wysor,  32  Gratt.  [Va.]  131;  Hart  v.  Western  R.  Co.,  13  Met. 
[Mass.]  99-105;  Mason  v.  Sainshunj,  3  Doug.  [Eng.]  61; 
Clark  V.  Inhabitants  of  the  Hundred  of  Blythingy  2  B.  &  C. 
[Eng.]  254.) 

The  insured  sued  the  railroad  company  and  recovered 
a  judgment,  which  defendant  paid.  The  insurer  had  no- 
tice of  the  pendency  of  that  action  and  was  estopped  from 
afterward  maintaining  a  suit  against  the  railroad  com- 
pany for  the  amount  paid  under  the  policy.  {City  of  Bos- 
ton V.  Worthingtofi,  10  Gray  [Mass.]  496;  Chicago  r.  Rohbins, 
2  Black  [U.  S.]  418;  Clarke  v.  Carrington,  7  Cranch  [U.  S.] 
322;  Pierce  v.  Chicago  d  N.  W.  R.  Co.,  36  Wis.  284;  Stanley 
V.  Goodrich,  18  Wis.  534;  Pratt  v.  Donovan,  10  Wis.  320.) 

The  insurer  having  refused  to  be  ma.de  a  party  to  the 
suit  by  insured,  the  judgment  in  favor  of  the  latter  is  res 
judicata.  {Miller  v.  Covert,  1  Wend.  [N.  Y.]  488;  Guennsey 
V.  Carver,  8  Wend.  [N.  Y.]  493;  Bender nagle  v.  Cocks,  19 
AVend.  [N.  Y.]  209;  Trask  v.  Hartford  d  N.  H.  R.  Co.,  2 
Allen  [ilass.]  331;  Rittcnliouse  v.  Levering,  6  Watts  &  S. 
[Ta.]  197;  Newcomb  r.  Cincinnati  Ins.  Co.,  22  O.  St.  382; 
McCormick  r.  Irwin.  35  Pa.  117;  Gosir iter's  Estate,  3  Pen. 
&  W.  [Pa.]  203;  Kernoehan  v.  New  York  Bowery  Fire  Ins. 
Co.,  17  N.  Y.  436.) 

Charles  0.  Whcdon,  contra: 

The  settlement  of  insured's  claim  by  the  railroad  com- 
pany did  not  affect  the  rights  of  insurer.  If  so  intended 
it  is  a  fraud  upon  the  insurer  and  does  not  impair  its 
rights  or  rem<*(li(*s.  (Connecticut  Fire  Ins.  Co.  v.  Erie  R. 
Co..  73  N.  Y.  899;  Clark  v.  Wilson,  103  Mass.  223;  Mon- 
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mouth  County  Mutual  Fire  Ins.  Co.  v.  Hutchinson^  21  N.  J. 
Eq.  107;  Graff  v.  Kipp,  1  Edw.  Ch.  [N.  Y.]  618;  Hart  v. 
Western  R.  Co.,  13  Met.  [Mass.]  99;  zFAna  Fire  Ins.  Co.  v. 
Tyler,  16  Wend.  [N.  Y.]  397;  Grade  v.  New  York  Ins.  Co.,  8 
Johns.  [N.  Y.]  *237;  Timan  v.  UUnul,  6  Hill  [N.  Y.]  237; 
Trash  v.  Hatiford  d  N.  H.  R.  Co.,  2  Allen  [Mass.]  331; 
Mayor  v.  Stone,  20  AVend.  [N.  Y.]  139;  Rockingham  Mutual 
Fire  Ins.  Co.  v.  Bosher,  39  Me.  253;  Perrott  v.  Shearer,  17 
Mich.  48;  Atlantic  Ins.  Co.  v.  Stoirow,  1  Ed.  Ch.  [N.  Y.] 
621.) 

Upon  payment  of  insured's  claim  under  the  policy  in- 
surer acquired  a  right  of  action  against  the  railroad  com- 
pany. ( 24  Am.  &  Eng.  Ency.  Law  306;  2  May,  Insurance 
sec.  454;  Harris,  Subrogation  [1st  ed.]  sec.  624;  Wood, 
Insurance  [1st  ed.]  sees.  473,  474.) 

The  insurer  may  maintain  the  action  in  its  own  name. 
(Code  of  Civil  Procedure,  sec.  30;  Connecticut  Fire  Ins.  Co. 
V.  Erie  R.  Co.,  73  N.  Y.  399;  Garrison  v.  Memphis  Ins.  Co., 
19  How.  [U.  S.]  317;  Marine  Ins.  Co.  v.  St.  Louis,  I.  M.  d 
S.  R.  Co.,  41  Fed.  Rep.  643;  Home  Ins.  Co.  v.  Pennsylvania 
R.  Co.,  11  Hun  [N.  Y.]  182; -Hustisford  Farmers  Mutual 
Ins.  Co.  V.  Chicago,  M.  d  St.  P.  R.  Co.,  66  AVis.  58;  St.  Louis, 
A.  d  T.  R.  Co.  V.  Fire  Ass'n,  55  Ark.  163;  London  Assurance 
Co.  V.  Sain^bury,  3  Doug.  [Eng.]  245;  Mills  v.  Murry,  1  Neb. 
327;  Seymour  v.  Street,  5  Neb.  93;  Hicklin  v.  Nebraska  City 
Nat.  Bank,  8  Neb.  463;  Hoagland  v.  Van  Etten,  22  Neb.  684.) 

Charles  E.  Magoon,  also  for  defendant  in  error. 

Irvine,  0. 

From  admissions  in  the  pleadings  and  from  the  stipu- 
lation of  facts  whereon  this  case  was  tried  we  gather 
the  following  facts:  One  Erickson  was  the  owner  of  land 
along  the  line  of  the  railroad  owned  by  the  plaintiff  in 
error,  on  which  were  certain  buildings  and  personal  prop- 
erty of  the  value  of  |3,900,  which  were  wholly  destroyed 
by  fire  set  out  by  the  negligence  of  the  railroad  company. 
Erickson  had  insurance  on  the  property,  written  by  the 
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defendant  in  error,  to  the  amount  of  f  1,000.  The  insur- 
ance company  paid  the  loss  and  Erickson  assigned  to  it 
his  cause  of  action  against  the  railroad  company  to  the 
extent  of  f  1,000.  Ericlvson  tlien  brought  suit  against 
the  railroad  conii)any,  alleging  the  loss  of  his  property 
through  its  negligence,  its  value  as  |3,900,  and  the  insur- 
ance and  payment  to  him  of  |1,000  by  the  insurance  com- 
pany, and  prayed  damages  for  |2,900.  The  railroad  com- 
pany answered  in  that  case,  alleging  the  assignment  to 
the  insurance  company,  and  another  assignment  to  a 
stranger  of  the  remainder,  and  that  Erickson  was,  there- 
fore, not  the  real  party  in  interest.  After  issues  were  so 
joined  a  settlement  was  made  between  the  railroad  com- 
pany and  Erickson,  whereby  it  was  agreed  that  judgment 
should  be  entered  in  favor  of  Erickson  for  |1,750.  A  jury 
was  impaneled,  a  verdict  returned  in  accordance  with 
the  stipulation,  judgment  entered  thereon  and  paid. 
Pending  this  suit  the  railroad  company,  had  notified  the 
insurance  company  of  its  pendency,  and  the  insurance 
company  had  refused  to  intervene,  notifying  the  railroad 
company  at  the  same  time  of  its  intention  to  hold  the 
railroad  company  under  the  assignment.  After  the 
judgment  in  favor  of  Erickson  was  entered  and  paid,  this 
suit  was  begun  by  the  insurance  company  to  recover  to 
the  extent  of  |1,000  and  interest.  The  railroad  pleaded 
the  foregoing  facts.  The  case  was  submitted  to  the 
court  without  a  jury,  on  a  stipulation  of  facts,  which  left 
no  issue  to  be  determined  from  evidence.  The  court 
found  for  the  insurance  company  and  entered  judgment 
accordingly.  The  assignments  of  error  relied  on  relate 
to  the  correctness  of  the  conclusions  of  law  reached  by 
the  district  court. 

Certain  propositions  contended  for  by  the  railroad  com- 
pany are  undoubtedly  correct,  and  any  consideration  of 
the  case  must  proceed  from  the  starting  point  thereby 
established.  At  common  law  a  chose  in  action,  with  cer- 
tain exceptions  not  here  material,  was  not  assignable, 
so  as  to  permit  the  assignee  to  sue  in  his  own  name. 
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The  ri^lit  of  an  insurance  company  to  recover  a«(ainst  a 
wrong-doer,  whose  negligence  has  subjected  the  insur- 
ance company  to  a  liability,  whether  the  company's  right 
be  based  on  an  equitable  subrogation  or  an  exju'ess  as- 
signment, is  traced  through  the  insured;  that  is,  no  cause 
of  action  can  exist  on  behalf  of  the  insurer,  unless  it  ex- 
isted in  favor  of  the  insured.  Any  defense  available 
against  the  insured  is  equally  available  against  the  in- 
surer, except  as  to  acts  of  the  insured  after  payment  of 
the  loss  and  Avith  notice  to  the  wrong-doer  of  the  in- 
surer's rights.  That  principle  goes  no  farther.  A  can;  e 
of  action  for  tort,  such  as  this,  is  indivisible  without  the 
consent  of  the  defendant.  A  person  injured  cannot,  by 
assignments  of  portions  of  his  damages,  subject  the  de- 
fendant to  a  multiplicity  of  suits  for  the  same  wrong. 
The  authorities  cited  by  the  railroad  company  really  tend 
to  establish  nothing  more  than  the  foregoing  principles. 
We  take  it  that  this  case  is  controlled  by  the  following 
considerations:  Under  our  Code  of  Civil  Procedure  ac- 
tions must,  with  a  few  express  exceptions  not  relating  to 
this  case,  be  brought  in  the  name  of  the  real  party  in  in- 
terest. (Code,  sec.  29.)  The  assignee  of  a  chose  in  action 
may  maintain  an  action  thereon  in  his  own  name  without 
the  name  of  the  assignor.  (Code,  sec.  30.)  The  original 
cause  of  action  being  indivisible,  unless  by  the  consent 
of  the  defendant,  Erickson  should  have  joined  the  insur- 
ance company  as  a  plaintiff  in  his  action.  If  the  com- 
pany refused  to  so  join,  it  might  have  been  made  a  de- 
fendant. (Code,  sees.  40,  41,  42.)  The  railroad's  answer 
in  the  Erickson  suit  was  therefore  good,  and  stated  a 
valid  defense;  its  abandonment  of  the  defense  and  stipu- 
lation for  judgment  against  it  amounted  then  to  a  waiver 
of  a  good  defense  and  a  voluntary  payment.  Knowing, 
as  it  then  knew,  of  the  rights  of  the  insurance  company, 
it  is  not  protected,  by  that  voluntary  payment  of  Erick- 
son'is  claim,  against  a  valid  claim  of  the  insurance  com- 
pany not  included  in  that  settlement.  Its  action  was 
equivalent  to  express  consent  to  a  splitting  of  the  cause 
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of  action,  and  it  can  claim  no  estoppel  against  the  insur- 
ance company  because  it  acted  with  full  knowledge  of  its 
rights  and  of  its  intention  to  assert  them. 

Not  a  single  case  cited  conflicts  with  the  views  ex- 
pressed. In  London  Assk ranee  Co.  r.  Sainsbvry,  3  Doug. 
[Eng.]  167,  Langdale  had  suffered  a  loss  through  the 
riots  of  1780.  lie  sued  the  inhabitants  under  the  riot 
act.  Allowance  was  made  in  that  suit  for  the  insurance 
by  him  received,  and  he  had  judgment  for  the  difference. 
The  insurance  company  then  brought  suit.  The  case 
was,  therefore,  much  Hke  this.  It  was  held  by  a  divided 
court  that  the  insurance  company  could  not  sue.  Lord 
Mansfield,  who  with  ^h\  Justice  Buller  formed  the  ma- 
jority, held  that  this  was  so  because  the  common  law  for- 
bade an  assignee  to  sue  in  his  own  name,  but  said:  "If 
by  law  either  Langdale  or  the  plaintiffs  might  sue,  I  have 
no  doubt  that  it  may  be  shown,  from  what  passed  at  the 
trial,  that  the  sum  sought  to  be  recovered  was  not  in- 
cluded in  the  damages,  otherwiKe  the  plaintiffs  niight 
recover  against  Langdale  and  show  the  verdict  as  con- 
clusive evidence."  With  us  an  assignee  may  sue,  and 
we  have  therefore  in  this  case,  not  an  authority  against 
the  insurance  comi)any,  but  the  great  weight  of  Lord 
^Innsfiehrs  oinuion  that  under  a  state  of  the  law  like 
ours,  the  action  would  lie  under  precisely  similar  circum- 
stances. 

Some  cases,  such  as  ^tna  Ins.  Co.  i\  Hannibal  £  St.  J. 
N.  Co.,  3  Dill.  [U.  S.]  1,  and  Noncich  Inion  Fire  Im.  Society 
r.  Standard  Oil  Co.,  59  Fed.  Rep.  984,  state  the  rule  gen- 
erally that  where  the  loss  is  greater  than  the  insurance 
Ihe  insurer  may  not  sue.  These  were  cases  where  the 
insurer  attempted  to  sue  before  payment  to  the  insured, 
and  are  merely  authority  for  the  i)ropostion  that  the 
claim  is  indivisible,  and  that  the  railroad  company  should 
therefore  have  insisted  on  its  defense  against  the  partial 
action  of  Erickson.  The  former  case  holds  that  the  rule 
applies  not  only  to  the  common  law,  but  the  statute  of 
Jlissouri,  but  cites  the  statute  as  permitting  only  the  as- 
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signment  of  actions  based  on  contract  With  us  the 
right  of  assignment  extends  to  torts.  In  State  Ins.  Co.  v. 
Ongon  F.  d  N.  Co.,  20  Ore.  563,  the  rule  was  stated  that 
in  such  case  the  insurance  company  must  not  sue  alone. 
This  does  not  conflict  with  our  views  as  a  general  state- 
ment, but  it  is  perhaps  worthy  of  notice  that  that  deci- 
sion is  based  on  the  premise  that  in  Oregon  the  distinc- 
tion between  actions  at  law  and  suits  in  equity  has  not 
been  abolished  and  that  the  statutory  provision  permit- 
ting an  unwilling  party,  who  should  be  plaintiff,  to  be 
made  a  defendant,  applies  only  to  equity  cases. 

In  Wisconsin  it  is  held  that  the  insurance  companies 
must  join  in  one  action,  and  the  insured  with  them  if  he 
retains  any  interest.  {Swarthout  v.  Chicago  &  N.  W.  R. 
Co.,  49  Wis.  625;  Pratt  v.  Radford,  52  Wis.  114.)  That 
the  court  was  only  deciding  what  we  have  said,  that  in 
the  first  case  the  railroad  company  might  have  defended 
on  the  ground  that  all  were  not  joined,  and  not  that  a 
confession  or  settlement  of  the  first  suit  would  bar  an- 
other by  parties  not  included  in  the  first,  is  manifest  from 
the  language  of  Lyon,  J.,  in  Pratt  v.  Radford:  "Had  the 
defendants  paid  the  plaintiff  the  damages  claimed,  know- 
ing that  the  latter  had  received  from  the  insurance  com- 
panies the  amounts  insured,  the  defendants  would  still 
be  liable  to  an  action  by  such  companies  to  recover  the 
amounts  so  paid,  and  the  release  of  the  plaintiff  would 
be  no  defense  to  the  action." 

In  Connecticut  Fire  Ins.  Co.  v.  Erie  R.  Co.,  73  N.  Y.  399,  it 
was  held  that  if  the  wrong-doer  pays  the  assured  after 
payment  to  him  by  the  insurer,  and  with  knowledge  of 
that  fact,  it  is  a  fraud  on  the  insurer,  and  will  not  protect 
the  wrong-doer  from  liability  to  him. 

Apfikmed. 
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Filed  Januaby  19, 1898.    No.  7718. 

1.  Affidavit:  VKRincATroN:  Notaky  PrjiLic.    A  notary  public  who  la 

the  attorney  of  one  of  the  parties  to  an  action  Is  not  permitted 
to  tal(e  the  affidavit  of  his  client  for  the  purpose  cf  procuring  an 
attachment. 

2.  Attorney  and  Client:  Vf:niFicATioN  of  Pleading:  Statutes.    The 

amendment  of  1887  to  section  118  of  the  Code,  notwithstanding 
its  general  language,  cannot  be  held  to  apply  to  affidayits,  other 
than  those  verifying  pleadings,  without  giving  the  amending  act 
a  construction  which  would  render  it  violative  of  section  11,  arti- 
cle 3,  constitution. 

3.  Affidavit  for  Attachment:  Verificatiox.     An  affidavit  to  procure 

an  attachment,  sworn  to  before  a  notary  who  is  also  plaintilTs 
attorney,  is  not  a  nullity,  but  a  mere  irregularity  which  cannot 
be  attacked  collaterally. 

4.  Attachment:  Pleading:  Evidence.    The  rule  that  an  officer  attach- 

ing property  in  the  possession  of  a  stranger  claiming  title  must, 
in  order  to  justify,  not  only  prove  that  the  attachment  defendant 
was  indebted  to  the  attachment  plaintiff,  but  that  the  attachment 
was  regularly  issued,  does  not  require  that  strict  regularity  in  all 
the  attachment  proceedings  must  be  shown,  but  only  that  there 
was  such  a  substantial  compliance  with  every  essential  require- 
ment as  to  create  a  valid  lien. 

5.  :    :    :    Replevin.    An  officer  from  whom   goods 

held  under  attachments  have  been  replevied  may  prove  the  at- 
tachments under  a  general  denial;  and,  although  he  adds  to  the 
general  denial  a  special  plea  of  one  attachment,  he  may  never- 
theless prove  other  attachments. 

Error  from  the  district  court  of  Howard  county. 
Tried  below  b^^fore  Thompson,  J.    Afftnned. 

T.  T.  Bell  and  Ilcnry  Ntuni^  for  plaintiff  in  error. 

Frank  J.  Taylor  and  F.  H.  WoodSy  contra. 

Irvine,  C. 

This  was  an  action  of  replevin  by  Horkey  against  Ken- 
dall, tvho  was  sheriff  of  Howard  county,  for  certain  chat- 
tels, part  of  which  Horkey  claimed  to  own  absolutely, 
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and  part  under  a  chattel  mortgage  from  one  Dobry,  the 
general  owner.  As  to  the  first  poi-tion  he  was  successful; 
as  to  the  mortgaged  chattels  there  was  a  judgment 
against  him  for  tlieir  return  or  their  value,  and  of  the 
latter  portion  of  the  judgment  he  complains. 

The  district  court  received  in  evidence,  over  the  objec- 
tion of  the  plaintiff,  an  affidavit  filed  by  the  Western 
Manufacturing  Company  to  procure  an  attachment 
against  Dobry.  The  defendant  justified  under  the  writ 
issued  thereon.  By  other  documents  offered  in  evidence 
at  the  same  time  it  appeared  that  Frank  J.  Taylor,  the 
notary  public  before  whom  the  affidavit  was  made,  also 
appeared  in  the  attachment  suit  as  the  attorney  of  rec- 
ord of  the  plaintiff.  The  objection  was  based  on  that 
fact.  Section  370  of  the  Code  of  Civil  Procedure  pre- 
scribes the  purposes  for  which  an  affidavit  may  be  used, 
among  them  the  obtaining  of  a  provisional  remedy.  Sec- 
tion 371  prescribes  what  officers  may  take  such  affidavits; 
to- wit,  "any  person  authorized  to  take  depositions."  Im- 
mediately following  are  certain  sections  with  reference 
to  depositions.  Sections  374  and  375  designate  the  offi- 
cers who  may  take  them,  among  them  notaries  public. 
Section  376  is  as  follows:  "The  officer  before  whom 
depositions  are  taken  must  not  be  a  relative  or  attorney 
of  either  party,  or  otherwise  interested  in  the  event  of  the 
action  or  proceeding."  These  sections  must  be  con- 
strued together,  and  their  joint  effect  is  to  prohibit  the 
attorney  for  either  party  from  taking  the  affidavit 
whereby  a  provisional  remedy  is  obtained.  It  is  claimed, 
however,  that  section  118,  as  amended  in  1887,  has  modi- 
fied the  foregoing  provisions.  Prior  to  1887  the  ma- 
terial portion  of  section  118  was  as  follows:  "The  affi- 
davit verifying  pleadings  may  be  made  before  any  person 
before  whom  a  deposition  might  be  taken."  Chapter  93 
of  the  Laws  of  1887  is  entitled  "An  act  to  amend  section 
118  of  title  7  entitled  Tleadings  in  Civil  Actions'  of  the 
Code  of  Civil  Procedure  of  the  state  of  Nebraska,  and  re- 
peal said  original  section."     By  this  act  the  material 
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portions  of  section  118  are  amended  to  read  as  follows: 
^*Tlie  aflSdavit  verifjing  pleadings  may  be  made  before 
any  notary  public  or  other  officer  authorized  to  adminis- 
ter oaths  ♦  ♦  ♦  and  nothing  herein  shall  be  con- 
strued to  prohibit  an  attorney  at  law,  who  is  a  notary 
public,  from  swearing  a  client  to  any  pleading  or  other 
paper  or  affidavit  in  any  proceeding  in  the  courts  of  the 
state."  As  indicated  by  the  title  to  the  act  of  1887,  title 
7  of  the  Code,  of  which  section  118  forms  a  part,  is  en- 
titled "Pleadings  in  Civil  Actions."  Section  91  enacts 
that  the  only  pleadings  allowed  are  the  petition  of  the 
plaintiflF,  the  answer  or  demurrer  of  the  defendant,  the 
demurrer  or  reply  of  the  plaintiff,  and  the  demurrer  of 
the  defendant  to  the  reply.  Subsequently  come  the  well- 
known  requirements  as  to  verification  of  pleadings  of 
fact,  and  section  118  appears  in  that  connection.  The 
pleadings  therein  referred  to  were  evidently  pleadings 
in  the  specific,  technical  sense,  as  defined  by  section  91. 
We  refer  to  this  because  it  is  asserted  that  this  court,  in 
Jordan  v.  Detccj/y  40  Neb.  639,  has  declared  such  affidavits 
as  the  one  in  question  to  be  pleadings.  In  that  case  the 
court  was  dealing  with  the  method  of  trying  motions  to 
dissolve  attachments,  and  stated  that  on  the  trial  of  such 
molions  the  affidavit  for  the  attachment  and  that  travers- 
ing the  averments  of  that  affidavit  constitute  the  plead- 
ings on  which  such  motion  is  to  be  tried.  That  is,  the 
issues  of  fact  are  to  be  found  from  an  inspection  of  these 
two  affidavits.  The  word  "pleading"  was  not  there  used 
in  its  specific  or  technical  sense,  and  the  court  was  not 
attempting  to  amend  section  91  or  section  118.  In  Payne 
V.  Briygs,  8  Neb.  75,  Judge  Cobb,  speaking  for  the  court, 
criticised  quite  severely  the  practice  of  taking  deposi- 
tions in  the  office  of  an  attorney  in  the  case,  and  some- 
times before  a  notary  who  is  his  clerk.  In  Collins  v.  Stew- 
atiy  16  Neb.  52,  the  court  had  reversed  a  judgment  be- 
cause the  trial  court  had  refused  to  strike  from  the  files 
certain  affidavits  offered  as  evidence  on  a  motion  to  dis- 
solve an  attachment,  but  sworn  to  before  one  of  the  at- 
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torneys.  In  the  liglit  of  those  decisions  it  is  not  im- 
probable that  the  legislature  intended,  by  the  last  clause 
of  the  amendment  of  1887,  to  entirely  remove  the  disa- 
bility resting  on  an  attorney  who  happens  also  to  be  a 
notary  public,  at  least  so  far  as  it  prevented  him  from 
taking  his  own  client's  aflRdavit  in  any  proceeding.  But, 
if  that  was  the  object  of  the  legislature,  it  endeavored  to 
effect  it  by  unconstitutional  means.  The  constitution 
provides  (art.  3,  sec.  11)  that  no  bill  shall  contain  more 
than  one  subject,  which  shall  be  expressed  in  its  title, 
and  no  law  shall  be  aftiended  unless  the  new  act  con- 
tains the  section  or  sections  so  amended,  and  the  section 
or  sections  so  amended  sliall  be  repealed.  This  requires 
that  an  act,  not  complete  in  itself,  and  being  in  effect 
amendatory  of  other  acts,  shall  expressly  recite  and  re- 
peal the  sections  amended.  (Emails  i\  White,  4  Neb.  353; 
timerclqn  r,  i^tate,  7  Neb.  407;  Holmherg  r.  Hauck,  16  Neb. 
337;  ^fate  r.  Lancaster  County,  17  Neb.  85;  Touzalin  v. 
Omaha,  25  Neb.  817;  f^trickletfr,  .State,  31  Neb.  674;  Tnnth 
hie  V.  Trumhh\  37  Neb.  340;  City  of  ^outh  Omaha  r.  Taxpay- 
ers^ Ijcague,  42  Neb.  671.)  And,  although  the  title  of  "an 
act  to  amend"  a  certain  other  act  is  sufficient  for  the 
purpose  indicated  by  that  title,  it  does  not  indicate  the 
purpose  of  engrafting  by  amendment  upon  that  act  pro- 
visions not  germane  to  its  original  subject.  {City  of 
Tecumseh  v,  Phillips,  5  Neb.  305;  White  v.  City  of  Lineolu, 
5  Neb.  505;  Burlington  db  M.  li,  li.  Co.  v,  launders  County, 
9  Neb.  507;  Millej^  v.  Hurford,  11  Neb.  377;  .State  v.  Pierce 
County,  10  Neb.  476;  Trumhle  v,  Trumhle,  supra;  folate  r. 
Tibhits,  52  Neb.  228.)  Applying  these  tests  to  the  act  of 
1887,  the  scope  claimed  for  it,  and  perhaps  indicated  by 
its  text,  would  make  it  operate  as  an  amendment  of  sec- 
tion 371,  as  explained  by  sections  374,  375,  and  376.  It 
does  not  refer  to,  recite,  or  repeal  any  of  those  sections. 
Its  title  indicates  only  a  purpose  to  amend  section  IIS, 
which  embraced  only  the  subject  of  verifying  pleadings. 
We  cannot,  without  permitting  a  violation  of  the  consti- 
tution, give  it  any  broader  effect  as  amended. 
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But  it  does  not  follow  because  the  affidavit  was  irregu- 
lar, and  might  have  been  quashed  on  motion  for  that  pur- 
pose in  the  attachment  suit,  that  the  plaintiff  in  this 
case  can  avail  himself  of  the  defect.  In  Obcrfelder  r. 
Karanavghy  21  Neb.  483,  this  court  laid  down  the  follow- 
ing rule:  "When  an  officer  attaches  property  found  in 
the  possession  of  a  stranger  claiming  title,  in  an  action 
for  such  taking,  the  officer,  in  order  to  justify  it,  must 
not  only  prove  that  the  attachment  defendant  was  in- 
debted to  the  attachment  plaintiff,  but  that  the  attach- 
ment was  regularly  issued."  Several  times  since  has 
this  language  been  repeated  with  approval;  but  in  eac^ 
case  with  regard  to  a  substantial  defect  in  the  proof  of 
the  attachment,  one  that  would  not  only  lead  to  a  re- 
versal on  petition  in  error  by  the  attachment  defendant, 
but  one  reaching  to  the  very  validity  of  the  lien  acquired 
or  sought  to  be  acquired.  Thus  in  the  leading  case  there 
was  no  proof  of  any  affidavit.  An  attachment  without 
an  affidavit  would  be  void.  In  Williams  v.  Eikchberry^ 
22  Neb.  210,  and  in  Paxtm  t?.  Moravek,  31  Neb.  305,  the 
writ  of  attachment  itself  was  not  offered  in  evidence.  In 
Williams  v.  Eikcnberry,  25  Neb.  721,  the  pendency  of  the 
action  to  which  the  attachment  was  ancillary  was  not 
proved.  In  Bartlett  v.  Chcesehroughy  32  Neb.  339,  the  debt 
was  not  proved.  In  Spaulding  v.  Ovennire,  40  Neb.  21, 
there  was  no  competent  evidence  of  any  of  the  proceed- 
ings. The  court  did  not,  in  any  of  the  cases,  hold  or 
intend  that  there  could  be  no  justification  if  some  incon- 
sequential irregularity  was  made  to  appear.  On  the  con- 
trary, the  object  is  to  establish  an  interest  founded  on  a 
valid  lien,  and  the  proof  is  sufficient  if  this  be  shown. 
Irregularities  not  going  to  the  existence  and  validity  of 
the  lien  are  not  open  to  such  a  collateral  attack. 
(Scriiryicr  v,  IHvtZj  (5S  Cal.  1.)  The  provisions  of  our  Code 
as  to  the  competency  of  officers  administering  oaths  to 
affiants  are  substantinlly  declaratory  of  the  common  law, 
and  both  at  the  common  law  and  under  statutes  like  ours 
it  is  very  generally  held  that  the  making  of  an  affidavit 
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before  an  attorney  in  the  case,  if  he  be  an  officer  gen- 
erally authorized  to  take  affidavits,  is  an  irregularity 
merely,  which  must  be  attacked  at  once  by  motion,  or  it 
will  be  waived;  and  that  such  an  affidavit  is  not  a  nullity. 
{Gilmoi-e  i\  Hnnpstead,  4  How.  Pr.  [N.  Y.]  153;  iiinith  r. 
Fmafh  17  Mo.  App.  262;  Unci'  v.  CiUf  of  Litchfield,  141  111. 
469;  Sicearingen  v.  Hawser ,  37  Kan.  126;  H award  v.  Nalder, 
Barnes  [Eng.]  60.)  In  Wilkoicski  v.  Halle,  37  Ga.  678,  an 
attachment  was  held  void  where  the  affidavit  was  made 
before  one  of  the  attorneys  who  was  a  notary,  but  in  that 
state  notaries  not  only  tafke  the  affidavit,  but  they  approve 
the  bond  and  issue  the  writ.  This  attorney  had  done  all 
three  acts,  and  the  reasoning  of  the  court  was  entirely 
directed  against  permitting  him  to  approve  the  bond  and 
issue  the  writ.  In  Owens  v.  Johns,  59  Mo.  89,  the  clerk  of 
the  court  was  plaintiff  and  made  the  affidavit  before  his 
own  deputy.  This  was  held  void.  It  was  the  same  as 
if  he  had  taken  his  own  affidavit.  In  Oreenvault  v.  Farm- 
ers d  Mecha/nics  Bank,  2  Doug.  [Mich.]  498,  the  affidavit 
was  taken  before  an  officer  not  authorized  to  take  any 
affidavits.  As  pointed  out  in  Swearingen  v.  Hawser,  supra, 
there  is  a  clear  distinction  between  the  administration 
of  an  oath  by  one  not  authorized  to  administer  oaths,  and 
the  administration  of  an  oath  by  one  generally  author- 
ized, but  forbidden  to  do  so  in  a  particular  case.  In  the 
first  case  no  power  exists,  and  the  act  is  a  nullity;  in  the 
other  the  power  exists,  but  it  has  been  wrongfully  exer- 
cised. We  have  found  no  cases  other  than  the  three  com- 
mented upon  which  tend  to  support  the  theory  that  the 
affidavit  was  void.  We  are  convinced  that  it  was  not 
and  that  it  was  properly  received  in  evidence. 

The  defendant  in  his  answer  pleaded  specially  a  justifi- 
cation under  a  writ  of  attachment  sued  out  by  the  Con- 
tinental National  Bank.  He  also  pleaded  by  general 
denial,  and  offered  in  evidence  the  attachment  at  the  suit 
of  the  Western  Manufacturing  C()m[)nny.  It  is  argued 
that  the  court  erred  in  receiving  this  evidence.  It  is 
admitted  that  the  evidence  would  generally  be  relevant 
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under  a  general  denial,  but  it  is  asserted  that  the  de- 
fendant having  elected  to  plead  specially,  should  be  re- 
stricted to  the  special  matter  pleaded.  Westover  v.  Van- 
doran,  29  Neb.  652,  is  cited  as  supporting  that  contention. 
In  the  case  cited  there  was  no  general  denial,  and  the 
question  was  as  to  the  necessity  of  replying  to  the  special 
matter  pleaded.  In  Williams  v.  Eikenberryy  22  Neb.  210, 
it  was  held  that  the  general  denial  and  special  plea  of 
justification  were  not  inconsistent,  and  that  an  election 
between  them  could  not  be  required,  although  the  special 
matter  might  be  proved  under  the  general  denial.  That 
case  rules  this.  Although  the  special  plea  was  here 
superfluous,  it  did  not  render  irrelevant  to  the  general 
denial  matter  which  would  have  been  relevant  in  the  ab- 
sence of  the  special  plea. 

There  are  a  few  other  assignments  of  error,  but  they 
are  not  discussed  in  the  briefs. 

Affirmed. 


William  Mack  v.  Charles  Parkieser. 

Filed  February  2, 1898.    No.  7809. 

1.  New  Trial:  Objections  to  Instructions.    Objections  to  Instructions 

must  be  specifically  and  separately  assigned  In  a  motion  for  a 
new  trial. 

2.  Instnictions:   Review.    Instructions  must  be   read  and  construed 

together,  and  if  so  considered  they  state  the  law  applicable  to 
the  case  and  without  confusion  or  conflict,  a  single  paragraph  is 
not  erroneous  for  the  reason  that  In  and  of  itself  it  may  be  In- 
complete. 

3.  Trial:  Motion  to  Direct  Verdict:   Waiver  of  Error.    If  there 

Is  interposed  for  defendant  at  the  close  of  the  evidence  in  chief 
for  the  plaintiff  a  motion  that  the  court  instruct  the  jury  to  re- 
turn a  verdict  for  defendant  and  such  motion  is  overruled,  by  the 
Introduction  of  evidence  for  defendant  in  support  of  the  defense 
error  In  the  overruling  of  the  motion,  if  any,  is  waived. 

Error  from   the  district   court   of  Douglas   county. 
Tried  below  before  KkysoR,  J.     AffirmH. 
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William  A.  Rcdick.  for  plaintiff  in  error. 
C  P.  Halligiuiy  contra. 

Hakrison,  i\  J. 

This  action  was  instituted  by  defendant  in  error  in  the 
district  court  of  Douglas  county  to  recover  daraafjjes 
which  he  allej^ed  had  been  suffered  by  him  by  reason  of 
the  breach  of  tlie  covenants  of  a  warranty  deed  executed 
and  delivered  to  him  by  plaintiff  in  error  in  the  convey- 
ance of  certain  lands.  Pleadinirs  were  filed  by  which 
issues  were  joined,  and  a  trial  thereof  resulted  in  a  ver- 
dict and  judgment  favorable  to  defendant  in  error.  The 
cause  is  presented  here  by  eri'or  proceeding  on  behalf  of 
the  unsuccessful  party  in  the  trial  court. 

One  assignment  of  error  to  which  attention  is  directed 
in  the  argument  in  the  brief  filed  is  that  the  court  erred 
in  giving  paragraph  numbered  5  of  its  charge  to  the 
jury.  In  the  motion  for  a  new  trial  the  assignment  in 
regard  to  error  in  giving  instructions  was  as  follows: 
"That  the  court  erred  in  giving  to  the  jury  paragraphs 
numbered  1,  2,  and  5  of  the  charge  of  the  court  on  its 
own  motion."  This  method  of  grouping  in  one  assign- 
ment several  numbered  paragraphs,  of  the  giving  of  each 
of  which  it  is  desired  to  assign  error,  has  repeatedly  been 
considered  by  this  court,  and  it  has  be(  n  as  often  held 
that  if  any  one  of  tlie  group  is  unobjectionable  the  as- 
signment will  be  no  further  examined.  These  portions 
of  the  charge  were  not  all,  if  any,  erroneous  and  the  as- 
signment is  unavailing.  No  objection  is  urged  against 
any  except  the  one  numbered  5;  further  than  this,  para- 
graph 5,  when  read  in  connection  with  other  paragraphs 
of  the  charge,  w^as  not  open  to  the  complaint  urged 
against  it. 

There  is  but  one  other  question  argued  which  it  is 
stated  was  raised  by  the  court's  refusal  at  the  close  of  the 
evidence  introduced  for  def(^ndant  in  error  to  instruct 
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the  jury  to  return  a  verdict  for  the  plaintiff  in  error. 
This,  it  appears,  was  a  verbal  request  or  motion  to  the 
effect  just  stated  and  which  was  refused  by  the  court. 
It  is  unnecessary  to  examine  this  question  as,  for  the 
plaintiff  in  error  on  the  overruling  of  this  motion,  there 
was  offered  and  received  evidence  in  support  of  his  de- 
fense; and  the  error,  if  any,  in  overruling  the  motion  was 
thus  waived. 

This  disposes  of  all  the  errors  urged  in  the  argument 
here,  and  it  follows  that  the  judgment  of  the  district 
court  must  be 

Affirmed. 

NouvAL,  J.,  not  sitting. 


P.  L.  Johnson,  ArPELi.EE,  v.  Margaret  A.  English  et 

AL.,  APPELLANTS. 

Filed  February  2, 1898.    No.  7812. 

1.  Evidence:  Docimexts:  Indorsements:  Offer.  An  offer  and  recep- 
tion in  evidence  of  a  certificate  of  purchase  at  tax  sale,  if  it  liaye 
an  indorsement  of  an  assignment  thereon,  do  not  include  and 
carry  with  them  as  evidence  such  assignment,  unless  the  offer 
and  reception  were  sufficiently  broad  to  and  did  include  £U2h  ia- 
dcr."?tnient. 

2. :  CoNSTRrcTioN  of  STipn.ATiON.  Certain  of  the  words  em- 
ployed in  a  stipulation  of  the  parties  examined  and  construed,  and 
held  not  to  be  an  admission  or  statement  that  the  original  pur- 
chaser at  tax  sale  was  th«  assignor  of  the  party  asserting  owner- 
ship of  the  certificate  of  purchase  at  tax  sale  by  assignment 
thereof  to  him  by  such  purchaser,  and  not  an  admission  or  state- 
ment that  such  an  assignment  had  been  made. 

Api^kal  from  the  district  court  of  Douglas  county. 
Heard  below  bi^fore  Ferguson,  J.     Reversed. 

JamcH  1\  Entjlish,  for  appellants. 

Ralph  ir.  IhrchnrUhje,  Saunders,  Macfarland  d  /)tcXvy, 
and  (tronje  E.  Pritchrtf,  contra. 
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Hakrison,  C.  J. 

The  appellee,  P.  L.  Johnson,  commenced  this  action 
in  the  district  court  of  Douglas  county  to  foreclose  a  tax 
lien  against  a  lot  in  Hanscom  Place  addition  to  the  city 
of  Omaha.  It  was  of  the  allegations  of  the  petition  that 
one  E.  B.  Baer  had  on  a  stated  date  purchased  the  desig- 
nated property  at  tax  sale  and  received  a  certificate  of 
such  tax  sale  and  that  he  subsequently  paid  certain 
taxes  which  were  assessed  against  the  property.  It  was 
also  pleaded  that  the  appellee  Johnson  became  the 
owner  of  the  tax  sale  certificate  by  purchase  from  E.  B. 
Baer  and  its  due  assignment  and  transfer  by  the  latter. 
Andrew  J.  Hanscom,  who  was  of  the  parties  defendants 
in  the  district  court,  answered,  and  among  the  matters 
pleaded  set  forth  the  execution  and  delivery  to  him  and 
his  ownership  of  a  mortgage  of  the  premises  in  contro- 
versy and  prayed  its  foreclosure  and  establishment  as  a 
first  lien  on  tlie  property.  The  appellants  answered,  set- 
ting forth  certain  matters  by  reason  of  which  it  was  as- 
serted the  claimed  lien  of  appellee  Johnson  was  of  none 
effect  and  denied  the  assignment  of  the  certificate  to  him 
and  his  ownership  thereof.  The  trial  resulted  in  the  ap- 
pellee Johnson  being  accorded  a  lien  as  claimed  and  it 
was  allotted  priority  to  that  of  Andrew  J.  Hanscom,  of 
which  there  was  a  foreclosure  decreed. 

In  this,  an  appeal  to  this  court  on  behalf  of  the  holders 
of  the  title  to  the  lot  involved  in  the  suit,  it  is  contended 
that  there  was  no  evidence  that  Johnson  was  the  owner 
of  the  certificate  of  purchase  at  tax  sale — that  it  was 
not  shown  to  have  been  assigned  to  him.  The  fact  of 
assignment  of  the  certificate  and  Johnson's  consequent 
ownership  thereof  was  of  the  issues  raised  by  the  plead- 
ings, and  it  devolved  on  him  to  produce  the  proof  of  such 
fact.  The  certificate  of  purchase  at  tax  sale  is  a  creature 
of  the  statute  and  the  law  by  which  it  was  created  also 
prescribed  the  manner  in  which  its  sale  or  assignment 
might  be  evidenced.     See  sections  116  and  117  of  article 
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1,  chapter  77,  Compiled  Statutes,  in  the  latter  of  which  it 
Is  stated:  "The  certificate  of  purchase  shall  be  assignable 
by  indorsement,  and  the  assignment  thereof  shall  vest  in 
the  assignee,  or  his  legal  representative,  all  the  right  and 
title  of  the  original  purchaser;  and  the  statement  in  the 
treasurer's  deed  of  the  fact  of  the  assignment  shall 
be  presumptive  evidence  of  such  assignment/'  Whether 
it  may  be  sold  and  its  transfer  proved  in  a  manner  other 
than  provided  in  the  statutory  law  we  need  not  now  dis- 
cuss or  determine.  In  this  action  a  transfer  by  indorse- 
ment was  alleged  and  relied  on,  and  whether  established 
by  proof  is  to  be  our  inquiry. 

It  is  of  the  findings  of  the  court  embodied  in  its  decree 
that  "The  court  further  finds  that  on  or  about  the  first 
day  of  February,  1894,  the  said  E.  B.  Baer  sold,  assigned, 
and  transferred  the  said  tax  certificates,  together  n^ith 
all  his  right,  title,  and  interest  therein  and  to  the  taxes 
paid  thereon,  to  P.  L.  Johnson,  this  plaintiff,  who  is  now 
the  owner  and  holder  thereof,"  etc.,  from  which  we 
would  be  induced  to  expect  the  record  to  disclose  the 
ejridential  facts  to  warrant  such  conclusion.  The  bill 
of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence introduced  during  the  trial.  All  evidence  of  a 
documentary  character  is,  we  presume,  omitted  there- 
from. The  following  stipulation  appears  in  said  bill: 
"In  order  to  avoid  incumbering  the  record  by  attaching 
copies  of  the  exhibits  referred  to  in  the  bill  of  exceptions, 
it  is  hereby  stipulated  by  and  between  all  of  the  parties 
to  this  suit,  that  all  the  taxes  and  special  assessments 
set  out  and  mentioned  in  the  petition  of  the  plaintiff 
were  duly,  legally,  and  re^jularly  assessed  and  levied, 
and  were  valid  liens  upon  the  real  estate  set  forth  in  the 
petition,  and  that  said  taxes  and  special  assessments 
were  paid  by  E.  B.  Baer,  the  party  mentioned  in  the  pe- 
tition. As  plaintiff  assignor."  The  certificate  was  of- 
fered and  received  in  evidence,  and  it  was  stated  in  argn- 
iiient  that  as  tlie  certificate  is  not  contained  in  the  bill  of 
( xreptions,  and  the  court  has  stated  in  its  finding  that 
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the  certificate  was  duly  assigned,  it  is  fair  to  presume 
that  the  assignment  from  Baer  to  Johnson  did  appear 
indorsed  thereon,  but  even  if  it  did,  this  would  not  be 
sufficient,  for  the  offer  and  reception  of  the  certificate 
would  not  and  did  not  carry  with  it  and  include  the  re- 
ception of  the  indorsement. as  substantive  evidence  of  the 
assignment.  To  effect  this  it  was  necessary^  that  the 
indorsement  be  identified,  offered,  and  received  in  and 
of  itself  independently  as  testimony  of  the  certificate. 
No  offer  or  reception  as  testimony  of  the  indorsed  as- 
signment, if  it  existed,  was  made  or  had  during  the  trial 
and  it  was  not  of  the  evidence.  See  Schrovder  v.  NeilsoUy 
39  Neb.  335,  where,  in  an  action  on  a  promissory  note  by 
the  indorsee  or  assignee  thereof,  the  note  was  intro- 
duced with  the  indorsement  thereon,  but  without  any 
direct  reference  to  or  proof  of  the  latter,  it  was  stated  in 
an  opinion  in  an  error  proceeding  to  this  court  in  regard 
to  whether  the  introduction  and  proof  of  the  indorsement 
were  thus  accomplished  as  follows:  "The  answer  of 
Neilson  denied  Schroeder's  ownership  of  the  note.  The 
note  was  drawn  payable  to  the  order  of  Ingolsbe  &  Co. 
It  was  indorsed  ^Ingolsbe  &  Co.,  O.  Ingolsbe.'  There 
was  no  proof  offered  that  the  indorsement  ^Ingolsbe  & 
Go.'  w^as  made  by  that  firm,  a  member  thereof,  or  by  any- 
one else.  The  note  was  offered  and  admitted  in  evi- 
dence, but  that  did  not  prove  that  the  indorsement 
thereon  was  that  of  the  payee."  See  also  Cummins  v. 
Yandeventerj  52  Neb.  478,  an  action  for  the  foreclosure  of 
a  mechanic's  lien,  on  the  trial  of  which  the  original  ac- 
count and  claim  of  lien  with  the  indorsement  of  the 
county  clerk  of  the  filing  thereof  was  offered  and  re- 
ceived in  evidence  without  reference  to  or  including  in 
the  offer  and  reception  the  filing  as  substantive  testi- 
mony in  and  of  itself.  It  was  held  that  the  offer  and 
reception  of  the  lien  did  not  include  and  carry  with  it  the 
indorsement.  See  to  the  same  effect  l^oU  r.  Kenneally, 
37  Neb.  879.  It  follows  that  the  assignment  was  not 
shown  and  the  right  of  Johnson  to  maintain  the  action 
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did  not  appear,  and  the  finding  of  the  court  on  this  point 
was  without  Rupi)ort  in  the  evidence. 

It  is  further  argued  in  this  connection  that  it  is  ad- 
mitted in  the  stipulation,  which  we  have  quoted  herein, 
that  tlie  assignment  had  been  made.  The  stipulation, 
we  gather  from  the  record,  was  in  type-writing  to  and 
including  the  words  petition,  after  which  there  was  a 
period;  following  this  mark  there  was  written  in  the 
stipulation  with  pen  and  ink  the  words,  "as  plaintiff 
assignor."  The  contention  for  appellee  is  that  these 
words  are  used  in  the  stipulation  of  Baer,  the  original 
owner  of  the  certificate  of  tax  sale,  in  a  descriptive  sense 
and  indicative  of  the  relation  which  he  bore  to  Johnson, 
the  appellee,  and  amount  to  an  admission  that  he  w^as 
])laintitt's  assignor  and  assigned  the  certificate  to  ap- 
pellee. This  to  us  is  a  strained  construction  of  the 
stipulation.  Taking  the  words  to  which  we  have  re- 
ferred in  the  connection  in  which  they  were  placed  by  the 
writer  and  reading  them  as  it  seems  proper  to,  all  things 
considered,  they  must  be  construed  to  mean  and  to  refer 
to  Baer  as  the  party  mentioned  in  the  petition  as  the 
assignor  of  plaintiff,  now  the  appellee  Johnson.  This 
being  true,  there  is  nothing  in  the  record  to  show^  that 
Baer  had  assigned  the  certificate  to  Johnson  or  the  lat- 
ter's  ownership  of  said  instrument. 

The  decree  of  the  district  court  to  the  extent  it 
awarded  ai)pellee  Johnson  a  lien  and  the  foreclosure 
thereof  must  be  reversed  and  the  case  remanded  to  the 
district  court  for  further  proceedings. 


Reversed  and  remanded. 
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JosErii  Storey  et  al.  v.  ;Macha  M.  Burns. 

Filed  Febkuauy  2, 1898.    No.  7821. 

Proceeding's  in  Equity:  Review.  A  review  by  petition  in  error  of 
the  proceedings  during  the  trial  in  the  district  court  of  an  equity 
cause  cannot  be  obtained  in  this  court  if  no  motion  for  a  new 
trial  was  filed  in  the  trial  court;  and  in  a  case  so  presented  here, 
the  record  will  be  examined  no  further  than  to  ascertain  whether 
the  pleadings  state  a  cause  of  action  or  defense  and  support  the 
judgment  or  decree. 

Error  from  the  diHliict  court  of  Adams  county.  Tried 
below  before  I^kai.l,  J.     Affinnvd. 

Capps  d  Stevens,  for  plaintiff  in  error. 

Battt/,  Dmujan  d  Burton  and  J/.  .1.  Uartiyan,  contra. 

Harrison,  C.  J. 

This  action  was  commenced  by  the  defendant  in  error 
in  the  district  court  of  Adams  county  Decembi  r  29,  1893, 
to  procure  the  foreclosure  of  a  real  estate  mort^j^a^e. 
Issues  were  joined,  and  on  June  23,  1S94,  as  a  result  of  a 
trial,  the  defendant  in  error  was  award(Ml  a  decree. 

The  cause  is  presented  to  this  court  by  petition  in 
error  on  behalf  of  the  defendants  in  the  district  court. 
There  was  no  motion  for  a  new  trial  filed  for  plaintiffs  in 
error  in  the  trial  court.  It  is  the  rule  that  to  obtain  a 
review  in  this  court  by  petition  in  error  of  the  proceed- 
ings during  the  trial  of  such  an  action  as  this  a  mnti.)n  for 
a  new  trial  must  be  made  in  the  trial  court  as  in  a  law 
action.  (Carlow  v.  Anllmifn,  28  Neb.  (iu2;  Hans:n  r.  Kin- 
ncjfy  46  Neb.  207.)  In  an  error  proceeding  to  this  court, 
where  it  appears  that  no  motion  for  a  new  trial  was  filed 
in  the  district  court,  no  further  examination  will  be  m.ide 
than  to  ascertain  whether  the  pleadings  state  a  cause  of 
action  or  defense  and  support  the  judgment  or  decree 
rendered,     {Hansen  v.  Kinnnj,  supra,)    The  pi^tition  in  the 
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present  ease  states  a  cause  of  action  and  supports  the 
decree.    The  latter  must  therefore  be 

Affirmed. 


Iowa  Loan  &  Trust  Company,  ArPELLEE,  v.  Robert  O. 
Stimpson  et  at..,  appellants. 

Filed  February  2, 1898.    No.  7801. 

1.  £x:cutions:  Appraisement:  Fraud.    If  a  sale  of  real  estate  under 

order  of  sale  or  execution  is  attacked  on  the  ground  of  a  fraudu- 
lent appraisement,  no  active  fraud  being  claimed  or  attempted 
to  be  shown  except  in  the  low  value  placed  on  the  property  as 
compared  with  a  value  given  in  evidence  adduced  on  the  subject, 
to  support  the  objection  the  discrepancy  must  be  so  great  as  In 
and  of  itself  to  raise  a  presumption  of  fraud  in  making  the  ap- 
praisement. 

2.  * :  :  Notice  to  Debtor.     There  is  no  requirement  of  the 

law  that  notice  be  given  the  debtor  of  the  making  of  an  appraise- 
ment. 

Appeal  from  the  district  court  of  Buffalo  countj'. 
Heard  beh)w  before  SiN(  lair,  J.     Affirmed. 

F.  O,  Hamer,  for  appellants. 

Fyrd  A,  XyCy  contra. 

Harrison,  C.  J. 

In  this,  an  action  to  foreclose  a  real  estate  mortgage, 
the  proceedinj::s  were  i)r()secut<Hl  to  a  decree  and,  after 
stay,  a  sale  of  the  mortgaged  premises,  which  was  con- 
firmed. From  the  order  of  conlhmation  an  ajjpeal  to  this 
court  has  been  perfected. 

In  the  brief  filed  for  the  ai)peUant  it  is  argued  that  the 
sale  should  not  have  been  confirmed  for  the  reasons: 
First,  the  ai)pnns(Mn(^nt  of  th(*  property  was  so  low  as  to 
raise  the  pn^sumption  of  fraud;  si^ccmd,  no  notice  was 
given  the  debtor  of  i\w  appraisement  of  the  property.  In 
KLJird  to  the  first  of  tlies(»  nelsons  it  appears  from  the 
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record  that  it  rests  solely  on  the  differences  in  value  of 
the  property  which  were  placed  on  it  by  persons  called 
for  the  purpose  in  the  three  appraisements  which  were 
had  before  a  sale  was  made  and  in  the  testimony  in  affi- 
davits of  parties  filed  for  appellant.  The  point  argued 
is  of  a  matter  of  which  complaint  must  first  be  addressed 
and  presented  to  the  district  court,  or  a  judge  thereof, 
and  determined  on  the  evidence  adduced,  and  the  re- 
sultant finding,  as  embodied  in  and  shadowed  by  the 
decree  or  order,  must  govern  and  be  allowed  to  prevail, 
unless  manifestly  wrong.  After  an  examination  of  all 
the  evidence  herein  We  cannot  disapprove  the  finding  of 
the  district  court,  cannot  say  that  it  was  palpably  wrong 
in  the  conclusion  which  it  must  have^reached,  that  there 
was  not  such  a  great  discrepancy  between  the  appraisal 
value  of  the  property  and  the  values  stated  in  the  affi- 
davits as  to  raise  a  presumption  of  fraud.  This  being 
true,  there  is  nothing  in  this  branch  of  the  argument 
which  calls  for  a  reversal  of  the  order  of  the  district 
court. 

In  regard  to  the  second  stated  reason  it  must  be  said 
that  the  appraisement  was  one  of  the  steps  prescribed 
by  law  to  be  taken  by  the  officer  conducting  the  sale  and 
of  the  occurrence  of  which  the  statute  does  not  require 
any  notice  to  be  given.  It  is  a  part  of  the  proceedings  of 
which  parties  must  take  notice.  {Smith  v.  FoxwortUy,  39 
i^eb.  214.)  The  argument  that  notice  should  be  given 
the  debtor  of  the  time  of  the  appraisement  might  with 
propriety  be  addressed  to  the  legislature.  Courts  can 
but  enforce  the  law  as  made,  not  read  into  it  what  may 
suggest  itself  as  proper  or  probably  beneficial.  It  fol- 
lows that  the  order  of  the  district  court  must  be 

Affirmed. 
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NORTIIWESTKRN  MUTUAL  lilFE  INSURANCE  COMPANY,  AP- 
PELLEE, V.  John  Mulvihill  et  al.,  appellants. 

FIT.ED  Februabt  2, 1898.    No.  7785. 

1.  Foreclosure  of  Mortgagee:  Master  Commissioner.    Power  is  con- 

ferred on  the  district  court  In  section  852  of  the  Code  of  Civil  Pro- 
cedure to  authorize  in  a  decree  of  foreclosure  of  a  mortgage 
against  real  estate  some  person  to  execute  the  decree  to  the  ex- 
tent it  orders  a  sale  of  the  real  property,  and  such  person  is  re- 
ferred to  in  sections  451,  452,  and  453  of  the  Code  as  a  ''master 
commissioner." 

2.  :  :  P0WER8.  Sections  451,  452,  and  453  of  the  Code,  sec- 
lion  852,  and  the  sections  in  relation  to  sales  of  real  estate  under 
levy  of  an  execution  are  to  be  read  and  construed  connectedly, 
and  when  this  is  done  power  is  conferred  thereby  on  the  person 
designated  by  the  court  in  a  decree  of  foreclosure  of  a  real  estate 
mortgage  to  make  the  sale,  to  conduct  the  same  in  the  manner 
prescribed  in  the  Code  for  making  sales  under  levy  of  execution, 
including  that  of  administering  the  oath  to  the  parties  called  to 
make  the  appraisement  of  the  property. 

3.  :  :   Oath.    There  is  no  requirement  of  statute  that  the 

person  designated  by  the  court  in  its  decree  of  foreclosure  of  a 
mortgage  on  real  estate  to  make  the  sale  be  sworn  or  take,  sub- 
scribe, and  file  an  oath. 

4.  :   :   .    Where  such  person  is  acting  or  has  acted 

and  the  appraisement  or  the  sale  is  attacked  by  motion  to  set 
aside,  if  that  an  oath  had  been  taken,  or  taken  and  subscribed, 
was  an  essential  requirement,  on  hearing,  it  must  be  presumed 
in  the  absence  of  a  showing  to  the  contrary  that  there  had  been 
a  compliance  with  the  requirement. 

5.  : :  .     Semble.    A  district  court  should  in  the  de- 


cree by  which  it  authorizes  the  person  to  make  a  sale  of  real 
estate  under  mortgage  foreclosure  also  require  that  such  persDn 
take,  or  take  and  subscribe,  an  oath  and  also  give  a  bond  for  the 
true  p2rformance  of  the  assigned  duty.  {Omaha  Loan  d  Trust  Co. 
i\  BcrfrumI,  51  Neb.  508.) 

:    AFPRAisF3iEi\T.    The  evidence  introduced  on   the  point  of 


objection  to  a  sale  of  real  estate  under  decree  of  foreclosure  of  a 
mortgage,  that  the  value  fixed  in  the  appraisement  was  too  low, 
hetd  sufficient  to  sustain  a  finding  of  the  district  court  of  a  tenor 
contrary  to  that  of  the  objection. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysok.  J,     Affirmed. 
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Crregory,  Day  &  Uaij,  for  appellants. 

Wharton  d  Baird,  (?.  W.  Sliidds,  J.  W.  West,  Franh 
UvUfr,  Hilas  Cobb,  Mont  (joinery  d  Hall,  Guy  R.  C.  Beady  John 
IV.  Lytky  and  Frank  T.  Ransoniy  contra. 

Harrison,  C.  J. 

In  this,  an  action  commenced  in  the  district  court  of 
Douglas  connty  to  foreclose  a  mort<»age  on  real  estate, 
a  decree  of  foreclosure  was  entered  in  which  was  in- 
cluded the  appointment  of  a  special  master  commissioner 
to  execute  the  portion  of  the  decree  in  reference  to  a  sale 
of  the  property.  A  stay  was  effected  by  request  filed; 
at  its  expiration  order  of  sale  issued  and  the  master  com- 
missioner proceeded  with  the  preliminaries  attendant  as 
prescribed  by  law  on  all  sales  of  the  character  of  this 
one.  As  one  of  the  steps  an  appraiseaient  was  made 
w'hich,  on  motion  of  the  appellants  herein,  was  set  aside. 
A  second  appraisement  was  then  made,  to  which  objec- 
tions were  filed,  presented,  and,  on  hearing,  overruled, 
and  the  sale  was  proceeded  with  to  a  completion.  A 
return  of  the  sale  was  made,  and  on  motion  for  confirma 
tion  and  hearing  on  objections  to  the  sale  the  sale  was 
confirmed;  from  which  order  this  appeal  was  taken. 

The  points  urged  in  argument  are,  first,  that  the  mas- 
ter commissioner  never  qualified,  did  not  take  or  sub- 
scribe an  o.ath  in  the  proceedings;  second,  that  the 
appraisers  were  never  sworn  to  make  appraisement  as 
required  by  law,  in  that  the  oath  was  administered  to 
them  by  the  acting  special  master  commissioner,  who 
had  never  qualified  by  taking  the  oath  of  office  and  was 
not  authorized  in  any  manner  to  administer  an  oath  to 
the  appraisers;  third,  that  all  proceedings  had  herein 
and  acts  committed  or  done  by  the  acting  special  master 
commissioner  were  without  force  or  effect  and  not  bind- 
ing in  law  upon  the  appellants;  fourth,  that  the  valua- 
tion given  the  property  in  the  appraisement  Avas  so  much 
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lower  than  its  true  value  that  the  appraisement  and 
sale  should  have  been  set  aside. 

It  may  be  said  that  the  third  point,  as  stated  in  the 
brief  of  appellants,  but  embodies  the  conclusion  or  the 
result  of  the  establishment  of  the  point  designated 
"First,"  and  will  need  no  separate  discussion.  A  ques- 
tion which  arises  under  the  first  point  urged  is,  was  the 
person  appointed  by  the  court  in  its  decree  to  make  the 
sale  required  to  take  and  subscribe  an  oath?  It  is 
claimed  in  argument  that  he  was  "an  especially  ap- 
pointed officer"  within  the  meaning  of  section  1,  chapter 
10,  Compiled  Statutes  1897,  in  which  it  is  stated:  "All 
state,  district,  county,  precinct,  township,  municipal,  and 
especially  appointed  officers,  except  those  mentioned  in 
section  1,  article  14,  of  the  constitution,  shall  before 
entering  upon  their  respective  duties,  take  and  sub.^cribe 
the  following  oath,  which  shall  be  indorsed  upon  their 
respective  bonds.  *  *  *  If  any  such  officer  is  not 
required  to  give  bond,  the  oath  shall  be  filed  in  the  office 
of  the  secretary  of  state,  or  of  the  clerk  of  the  county, 
city,  village,  or  other  municipal  subdivision  of  which  he 
shall  be  an  officer."  It  seems  from  a  reading  of  the 
provisions  of  this  section,  including  that  which  pre- 
scribes where  the  oath  shall  be  filed,  that  it  refers  to 
state,  district,  county,  precinct,  township,  or  municipal 
officers  either  elected  or  appointed  and  not  to  a  person 
who  has  by  the  decree  of  a  court  been  appointed  to  make 
a  sale  provided  for  in  the  decree  and  for  no  other  pur- 
pose. Such  a  person  cannot  be  called  an  officer  in  a 
proper  sense  or  use  of  the  term.  The  person  designated 
by  the  decree  to  execute  it  to  the  extent  it  directed  a  sale 
was  not  an  elected  or  appointed  officer  of  the  state  or 
any  subdivision  enumerated  in  the  section  and  wajs  not 
by  reason  of  its  existence  required  to  take,  subscribe, 
and  file  an  oath  therein  set  forth.  The  authority  of  the 
court  to  appoint  a  party  to  make  a  sale  in  an  action  of 
foreclosure  of  a  real  estate  mortgage  is  conferred  by  sec- 
tion 852  of  the  Code  of  Civil  Procedure,  which  is  as  fol- 
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lows:  "All  sales  of  mortgaged  premises  under  a  decree 
in  chancery  shall  be  made  by  a  sheriff,  or  some  other 
person  authorized  by  the  court  in  the  county  where  the 
premises  or  some  part  of  tliem  are  situated,  and  in  all 
eases  where  the  sheriff  shall  make  such  sile  he  shall  act 
in  his  official  capacity  and  he  shall  be  liable  on  his  official 
bond  for  all  his  acts  therein,  and  shall  receive  the  same 
compensation  as  is  provided  for  by  law  for  like  services 
upon  sales  under  speculation  [execution].''  Tliere  is  no 
requirement  in  the  section  just  quoted  that  the  one  de:-!^- 
nated  by  the  court  to  make  the  sale  shall  be  sworn,  nor 
is  there  any  provision  of  our  statutory  law  in  which  such 
requirement  appears;  and  we  conclude  he  may  act  with- 
out being  sworn.  (To  the  same  effect  see  Omaha  Loan  rf- 
Tru^t  Co.  V.  Bertraiidy  51  Neb.  508.)  Whether  the  court 
might  not,  in  its  decree  by  which  authority  is  given  the 
party  to  act,  also  demand  of  him  to  take,  subscribe,  and 
file  an  oath  and  further  to  give  bond  conditioned  for  the 
faithful  performance  of  the  duties  assigned  him,  it  would 
seem  in  all  good  reason  should  be  answered  affirmatively. 
It  has  been  held  by  this  court  that  an  officer,  a  moderator 
of  a  school  district,  may  hold  the  office  and  perform  the 
duties  thereof  without  being  sworn,  the  office  being  one 
established  by  law  and  there  being  no  provision  of 
statute  that  an  oath  be  taken  by  such  officer.  (See  Franz 
V.  Young,  30  Neb.  360.  See  also  Laird  v.  Leap,  42  Neb. 
834;  16  Am.  &  Eng.  Ency.  Law  1021,  note  3;  Commo)h 
icealth  V.  Gushing,  99  Mass.  592;  Commonwealth  v.  Dugan, 
53  Mass.  233;  McAUster  v.  Commonwealth,  6  Bush  [Ky.J 
581.)  There  is  another  reason  Avhy  this  point  in  the  argu- 
ment must  be  determined  adversely  to  the  contention  of 
counsel  for  appellants  on  the  subject  of  whether  the 
party  who  made  the  sale  had  been  sworn.  There  was  no 
showing,  other  than  a  certificate  of  the  clerk  of  the  dis- 
trict court,  that  "no  oath  of  special  master  commissioner 
has  been  filed  in  above  entitled  case."  This  is  attached 
to  the  bill  of  exceptions,  but  was  not  made  a  part  of  it, 
and  it  but  established  that  no  oath  of  the  party  referred 
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to  had  been  filed  in  the  case,  and  not  that  he  had  not 
taken  the  oath;  and  if  the  law  had  required  it,  in  the  ab- 
sence of  a  showing  to  the  contrary,  the  presumption 
would  prevail  that  the  pai*ty  designated  in  the  decree  to 
make  the  sale  and  acting,  or  who  had  acted,  had  been 
duly  qualified.  (16  Am.  &  Eng.  Ency.  Law  1021,  note  3; 
^'vhon  V.  People,  23  N.  Y.  293;  Dayton  r.  Johnson,  69  N.  Y. 
419.) 

The  second  x)oint  argued,  and  to  which  we  have  here- 
inbefore specifically  alluded,  is  to  the  effect  that  the 
appraisement  was  void  for  that  the  appraisers  had  not 
been  sworn.  The  basis  of  this  is  that  the  party  assi2:ned 
in  the  decree  to  make  the  sale  was  not  authorized  to 
administer  an  oath,  and  if  he  would  have  been  so  empow- 
ered had  he  prior  to  the  appraisement  taken  an  oath,  he 
had  not  done  so  and  the  attemjjt  by  him  to  administer 
the  oath  to  the  appraisers  was  without  for(*e  or  effect. 
It  is  said  in  the  brief:  ''He  can  only  act  within  the  spirit 
and  letter  of  the  statute;  unless  he  is  authorized  to 
administer  an  oath,  the  attempt  to  qualify  freeholders 
by  him,  without  an  oath,  renders  such  an  appraisement 
absolutely  void,  and  we  have  this  anomaly  of  the  pres- 
ent proceedings:  an  officer  of  the  statute  performing  a 
high  judicial  office,  without  the  koU  muity  of  an  oath,  and 
undertaking  to  perform  the  function  of  a  judicial  officer 
in  administering  an  oath,  when  he  has  not  been  qualified 
by  taking  the  oath  upon  his  own  part.'^  In  section  852 
of  the  Code  of  Civil  Procedure,  which  we  have  herein- 
before quoted,  the  power  is  conferred  on  the  court  to 
designate  the  party  who  shall  make  the  sale.  Sections 
451,  452,  and  453  provide  as  follows: 

"Sec.  451.  Real  property  may  be  conveyed  by  master 
commissioners  as  hereinafter  provided:  First — Whi  n  by 
an  order  or  judgment  in  an  action  ov  proceeding,  a  party 
is  ordered  to  convey  such  property  to  anotlier,  and  he 
shall  neglect  or  refuse  to  comply  with  such  order  or 
judgment.  Second — When  specific  real  property'  is  re- 
quired to  be  sold  under  an  order  or  judgment  of  the 
court. 
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"Sec.  452.  A  sheriff  may  act  as  a  master  commissioner 
under  the  second  subdivision  of  the  preceding  section. 
Sales  made  under  the  same  shall  conform  in  all  respects 
to  the  laws  regulating  sales  of  land  upon  execution. 

*'Sec.  453.  The  deed  of  a  master  commissioner  shall 
contain  the  like  recital,  and  shall  be  executed,  acknowl- 
edged, and  recorded  as  the  deed  of  a  sheriff,  of  real  prop- 
erty sold  under  execution." 

In  the  opinion  in  the  case  of  State  v.  Holliday^  35  Neb. 
327,  these  three  sections  of  the  Code  and  section  852  weie 
quoted,  and  it  was  in  effect  held  that  each  and  all  of  the 
sections  refer  to  the  same  person  who  is  denominated  in 
sections  451-453  as  a  master  commissioner,  but  is  not  so 
named  in  852  or  given  any  appellation  other  than  a  gen- 
eral one  of  person.  In  McKeighan  v,  Hopkins,  14  Neb. 
361,  sections  451  and  452  were  quoted  and  construed  in 
connection  with  sections  491a-491d  and  495  of  the  Code 
relative  to  appraisements  and  sale  of  real  estate  under 
writ  process  or  order  of  court,  and  it  was  said:  "Th^^se 
provisions  apply  to  all  sales  of  real  estate  under  the 
process  of  the  court,  whether  upon  execution  or  order  of 
sale."  It  seems  clear  from  a  perusal  of  all  the  sectionij 
of  the  Code  that  they  should  be  read  and  construed  con- 
nectedly, as  we  have  seen  has  been  done;  and  if  so,  it  is 
further  evident  that  the  person  authorized  by  the  court 
to  make  the  sale  is  to  proceed  therein  as  stated  in  the 
manners  indicated  in  the  sections  of  the  Code  to  a  num 
ber  of  which  in  relation  to  the  particular  subject  we  hav(» 
herein  more  or  less  directly  referred.  In  one  of  them, 
491a,  it  is  stated:  "Whenever,  hereafter,  execution  shall 
be  levied  on  any  lands  and  tenements,  the  officer  levying 
the  same  shall  call  an  inquest  of  two  disinterested  free- 
holders, who  shall  be  residents  of  the  county  where  the 
lands  taken  on  execution  are  situated,  and  administer  to 
them  an  oath  impartially  to  appraise  the  interest  of  the 
person,  or  persons,  or  corporation  against  whom  the  ex 
ecution  is  levied,  in  the  property  so  levied  upon."  This 
confers  the  power  to  administer  the  oath  to  the  ap- 
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praisers,  and,  by  force  of  the  sections  connectedly,  on  the 
person  who  makes  the  sale  by  authorization  of  the  court; 
nor  is  this  an  unheard-of  anomaly  (if  sucli  it  may  truly  be 
called),  or  one  wliich  stands  alone  in  our  statutory  law. 
Of  the  legislative  enactments,  in  regard  to  elections,  in 
sections  15  and  16,  chapter  26,  Compiled  Statutes,  it  is 
provided: 

''Sec.  15.  Previous  to  any  vote  being  taken,  the  judges 
and  clerks  of  election  shall  severally  take  an  oath  or 
affirmation  according  to  the  form  prescribed  in  chapter 
on  official  bonds. 

'*Sec.  16.  In  case  there  shall  be  no  judge  or  justice  of 
the  peace  present  at  the  opening  of  the  polls,  it  shall  be 
lawful  for  the  judges  of  election  to  administer  the  oath 
or  affirmation  to  each  other  and  the  clerks  of  election; 
and  the  person  administering  such  oath  or  affirmation 
shall  cause  an  entry  thereof  to  be  made  and  subscribed 
l.y  him,  and  prefix  to  each  poll  book.^' 

Here  oaths  are  required  to  be  administered  by  persons 
who  have  not  been  sworn.  We  must  conclude  that  the 
party  who  was  designated  in  the  decree  to  make  the  sale 
could  administer  the  oath  to  the  parties  called  as  ap- 
praisers. 

In  relation  to  the  further  objection  that  the  value  of 
(he  property  sold,  fixed  by  the  appraisers,  was  too  low, 
and  so  much  so  that  it  furnishes  a  sufficient  reason  for 
^'.etting  the  sale  aside,  it  must  be  said  that  this  was  a 
(jnestion  submitted  to  the  trial  court  on  evidence  ad- 
duced on  behalf  of  the  parties  appellants  and  appellee; 
and  after  examination  of  the  evidence,  in  which  there 
was,  as  is  usual  in  such  cases,  quite  a  considerable  differ- 
ence of  opinion,  we  cannot  say  that  the  finding  of  the 
district  court  thereon  was  manifestly  wrong.  There 
was  ample  evidence  to  support  the  finding,  hence  it  will 
not  be  disturbed.     The  order  of  the  district  court  is 

Affirmed. 
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AuLTMAN,  Miller  and  Company,  appellant,  v.  Alfred    |?  JS' 
L.  Bishop  et  al.,  appellees. 

Filed  February  2, 1898.    No.  7730. 

1.  Subrogation.  "The  doctrine  of  subrogation  is  not  administered 
by  courts  of  equity  as  a  legal  right,  but  the  principle  is  applied 
to  subserve  the  ends  of  justice  and  to  do  equity  in  the  particular 
case  under  consideration.  It  does  not  rest  on  contract,  and  no 
general  rule  can  be  laid  down  which  will  afford  a  test  in  all 
cases  for.  its  application.  Whether  the  doctrine  Is  applicable  to 
any  particular  case  depends  upon  the  peculiar  facts  and  circum- 
stances of  such  case."  i^outh  Omaha  Nat.  Bank  v.  Wright,  45  Neb. 
23.  and  Rice  v.  Winters,  45  Neb.  517,  followed. 

2. :  Parties.    The  party  to  whom  the  debt  of  another  has  heen 


paid,  the  payment  of  which  furnishes  the  basis  of  the  claim  for 
subrogation,  is  a  proper  and  necessary  party  to  the  action  for 
subrogation. 

:    MORTGAC4E8:    Attachment.    One  Bishop,  engaged  in  busi- 


ness, gave  a  mortgage  on  his  stock  in  trade  and  oiher  personal 
property  to  D.,  W.  &  Co.  A.,  M.  &  Co.,  to  whom  Bishop  was  in- 
debted, very  soon  afterward  began  an  action  against  him  in  which 
it  procured  a  writ  of  attachment  to  issue  and  its  levy  on  the 
stock  in  trade  and  personal  belongings  of  the  tradesman.  D.,  W. 
&  Co.,  predicating  its  right  and  title  to  the  property  on  the  mort- 
gage by  Bishop  to  it,  commenced  an  action  in  a  court  of  Iowa 
wherein  it  alleged  the  conversion  of  the  property  by  A.,  M.  &  Co. 
The  plaintiff  recovered  a  judgment  for  the  value  of  the  property, 
such  value  being  fixed  by  the  verdict.  The  judgment  was  paid  by 
A.,  M.  &  Co.  One  of  the  grounds  for  attachment  in  the  suit  in 
this  state  was  the  alleged  fraudulent  transfer  or  disposal  of  the 
property  by  Bishop,  the  mortgages  to  D.,  W.  &  Co.  furnishing  the 
basis  for  said  allegation.  A  motion  was  filed  to  discharge  the 
attachment,  which,  on  hearing,  was  overruled,  and  subsequent  to 
the  Judgment  rendered  against  it  in  Iowa,  A.,  M.  &  Co.  prose- 
cuted the  suit  and  attachment  in  this  state  to  final  judgment. 
After  payment  of  the  judgment  rendered  by  the  Iowa  court.  A., 
M.  &  Co.  instituted  this  action  in  the  same  court  in  which  it  had 
its  judgment  and  order  to  sell  the  property  under  attachment. 
The  object  sought  in  this  action  was  Its  subrogation  to  the  rights 
of  D.,  W.  &  Co.  under  the  mortgages  under  which  the  last  men- 
tioned company  had  asserted  and  been  accorded  rights  In  the 
suit  in  Iowa.  Held,  That  the  subrogation  was  properly  allowable 
as  to  the  right  to  subject  the  property  to  the  payment  of  the  sum 
which  A.,  M.  &  Co.  had  paid  to  extinguish  the  Iowa  judgment,  but 
not  to  receive  a  deficiency  judgment  against  Bishop  or  enforce 
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payment  by  him  personally  of  any  balance  of  such  amount  re- 
maining after  the  application  of  the  proceeds  of  the  property  to 
the  payment  thereof. 

Appkai.  from  the  district  court  of  Hamilton  county. 
Heard  below  before  Wheeler,  J.     Afprincd. 

HaimriSc  Smith,  for  appellant. 

Ifoirard  M.  Kvlhijy,  contra. 

Hakuisox,  C.  J. 

The  plaintiff  in  its  petition  filed  in  this  action  in  the 
district  court  of  Hamilton  county  pleaded  that  Alfred  Ij. 
L'ishop,  of  d<»fendants,  was  for  two  years  prior  to  Novem- 
ber 24,  ISIK),  enj»:a<»;ed  in  business  in  the  city  of  Aurora, 
in  this  state,  sellin<i:  at  retail  agricultural  implements, 
musical  instniments,  sewing  machines,  buggies  and 
wagons,  etc.,  and  that  on  the  said  date  he  w^as  indebted 
to  plaintiff  in  sums  aggregating  about  fl,600  for  pur- 
chases of  it  of  certain  portions  of  the  articles  which  he 
had  in  stock  for  sale;  that  Deere,  Wells  &  Co.,  of  Council 
Bluffs,  Iowa,  did  business  in  this  state,  and  under  the 
same  firm  name  and  style  and  on  the  17th  of  December, 
1S90,  the  defendant  Bishop  executed  and  delivered  to 
Deere,  Wells  &  Co.  two  chattel  mortgages,  each,  accord- 
ing to  its  words  and  figures,  being  for  the  purpose  of  se- 
curing the  payment  to  the  designated  mortgagee  the 
total  sum  of  $13,115.22  in  stated  sums  and  at  fixed  dates. 
In  one  of  the  mortgages  as  the  property  thereby  sub- 
jected to  a  lieu  there  was  described  specifically  the  arti- 
cles which  the  mortgagor  then  had,  as  a  dealer,  for  sale 
and  in  the  other  certain  enumerated  stock  of  the  hoi*se 
kind.  It  was  also  alleged  that  on  December  26, 1890,  the 
plaintiff  instituted  an  action  in  the  district  court  of  Ham- 
ilton county  against  said  Bishop  to  recover  an  alleged 
balance  then  its  due  from  him  in  the  sum  of  $1,673.44, 
and  at  the  same  time  filed  in  said  action  its  affidavit  iu 
attachment,  stating  therein,  among  other  things,  that 
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the  defendant  had  made  a  fraudulent  disposition  of  his 
property;  that  plaintiff  procured  a  writ  of  attachment 
to  issue  and  to  be  levied  on  certain  property,  which  was 
that  included  and  described  in  the  mortgages  to  Deere, 
Wells  &  Co.;  and  that  on  March  27, 1893,  during  the  pen- 
dency of  a  term  of  the  said  district  court,  on  a  full  hear- 
ing of  the  cause  on  its  merits.  Bishop  was  adjudged 
indebted  to  plaintiff  in  the  sum  of  $1,031.90  and  the  at- 
tached property  was  ordered  to  be  sold  and  the  proceeds 
applied  in  satisfaction  of  the  judgment;  that  said  judg- 
ment is  still  in  full  force  and  effect;  that  no  appeal  has 
been  taken  therefrom  and  no  part  has  been  collected  or 
paid.  It  was  further  averred  that  during  the  year  1891, 
Deere,  Wells  &  Co.  commenced  an  action  against  plain- 
tiff in  a  district  court  of  Iowa  to  recover  of  and  from  the 
plaintiff  the  value  of  the  property  which  had  been  taken 
for  plaintiff  under  the  writ  of  attachment  in  this  state 
in  its  action  against  Bishop;  that  Deere,  Wells  &  Co. 
claimed  ownership  of  the  property  under  and  by  virtue 
of  the  two  chattel  mortgages  executed  and  delivered  to 
it  by  Bishop;  that  issues  were  joined  in  the  action  in  the 
Iowa  court  and  a  trial  had  which  resulted  in  a  judgment 
in  favor  of  Deere,  Wells  &  Co.  in  the  sum  of  ?3,500,  which 
the  plaintiff  of  the  present  action  afterwards  paid  in  full, 
together  with  the  costs,  J155.46;  and  that  Deere,  Wells 
&  Co.  had  received  the  amount  of  the  judgment  from  the 
clerk  of  the  court,  to  whom  it  was  paid  by  the  plaintiff 
herein;  that  Alfred  L.  Bishop  attended  at  the  trial  of 
the  cause  in  Iowa  and  was  a  witness  therein  on  behalf 
of  Deere,  Wells  &  Co.,  "and  aided,  abetted,  and  assisted 
Deere,  Wells  &  Co.  i^  obtaining  the  said  judgment." 
The  prayer  of  the  petition  was  as  follows:  "Wherefore 
plaintiff  prays  that  it  may  be  ordered,  adjudged,  and  de- 
creed by  this  court  that  plaintiff  by  operation  of  law  suc- 
ceeded to  all  the  rights  of  the  defendant  Deere,  Wells 
&  Co.  under  and  by  virtue  of  the  terms  of  said  chattel 
mortgages  as  to  all  of  such  property  that  said  Deere, 
Wells  &  Co.  procured  the  value  of  in  the  action  of  con- 
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version  tried  in  said  district  court  of  Pottawattamie 
county,  and  that  plaintiff  be  subrogated  to  eacli  and  all 
of  the  rights  of  said  Deere,  Wells  &  Co.  and  be  permitted 
and  allowed  to  foreclose  said  chattel  mortgages  so  far 
as  relates  to  the  property  which  was  taken  into  consid- 
eration upon  the  trial  of  said  action  of  conversion;  that 
said  defendants,  and  each  of  them,  may  be  baiTed  and 
foreclosed  of  all  equity  of  redemption  and  other  interest 
in  or  to  said  mortgaged  property;  that  an  account  may  be 
taken  of  the  property  now  in  the  hands  of  the  sheriff  and 
being  held  under  and  by  virtue  of  the  order  of  attach- 
ment issued  in  the  cause  pending  in  this  court,  and  that 
said  property  may  be  sold  according  to  law  and  out  of  the 
proceeds  thereof  the  plaintiff  be  allowed  a  credit  upon 
the  amount  he  paid  to  said  Deere,  Wells  &  Co.  upon  the 
judgment  aforesaid,  and  that  defendant  Alfred  L.  Bishop 
be  adjudged  to  pay  any  deficiency  which  may  remain 
after  api)lying  the  jmiceods  of  said  sale  toward  the  pay- 
ment of  the  amount  of  said  judgment,  together  with  in- 
terest and  costs;  that  it  further  be  ordered  that  the  sher- 
iff of  this  county  sell  said  property  under  the  order  of 
this  court  in  this  cause;  that  the  property  be  released 
from  the  order  made  in  the  case  wherein  the  plaintiff 
was  plaintiff  and  the  defendant  Alfred  L.  Bishop  was 
defendant  and  heretofore  tried  in  this  court,  and  that  an 
order  releasing  said  property  from  the  attachment  pro- 
ceedings as  heretofore  alleged  be  made  without  prejudice 
to  any  right  of  plaintiff  to  enforce  said  judgment  for  the 
full  amount  thereof  and  to  the  same  extent  as  if  no  ordfT 
had  been  made  for  the  sale  of  the  attached  property,  ami 
for  such  other,  further,  or  different  rc^lief  as  may  b(*  ju^t 
and  equitable  in  the  premises." 

To  tin's  petition  for  Alfn^l  L.  Bishop  there  was  the  fol- 
lowing answer:  ''The  defendant  Alfred  L.  Bishop,  for  an- 
swer to  the  i>etiti()n  of  the  i>laintiflf  herein,  admits  that 
he  was  in  business  in  Aurora,  N(»braska,  prior  to  Novem- 
ber 24,  ISIH),  as  alleged;  admits  the  brin.L»ing  of  a  suit 
against  him  by  plaintiff,  the  issuance  and  service  of  an 
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attaehment  therein,  the  seizure  of  goods  thereon,  and  the 
rendition  of  final  judgment  in  this  court  in  said  action  as 
alleged.  He  admits  that  Deere,  Wells  &  Co.  commenced 
an  action  against  this  plaintiff  in  Pottawattamie  county, 
Iowa,  and  that  he  testified  as  a  witness  in  said  action, 
and  that  the  judgment  rendered  therein  has  been  paid 
by  the  plaintiff.  He  alleges  that  in  the  action  brought 
against  him  in  this  court  by  the  plaintiff,  the  pleadings, 
record,  and  proceedings  in  which  are  made  a  part  of  the 
petition  herein,  he  filed  a  motion  and  affidavit  for  the  dis- 
charge of  the  attachment  theretofore  issued;  that  a  full 
hearing  was  given  thereon,  upon  both  affidavits  and  oral 
testimony;  that  to  sustain  the  attachment  and  the  alle- 
gation in  their  affidavit,  as  a  ground  therefor,  that  this 
defendant  had  disposed  of  his  property  with  intent  to  de- 
fraud his  creditors,  the  plaintiff  claimed,  and  introduced 
evidence  to  prove,  that  the  mortgages  now  set  out  in  the 
plaintiff's  petition  were  fraudulent  both  in  fact  and  law; 
that  said  claim  was  controverted  by  this  defendant;  that 
a  full  hearing  was  had  upon  said  question,  the  same  was 
argued  to  the  court  by  counsel;  that  this  court  expressly 
found  and  decided  in  said  proceedings  that  said  mort- 
gages, set  up  in  plaintiff's  petition,  were  in  law,  though 
not  in  fact,  fraudulent  and  void  as  against  the  other 
creditors  of  this  defendant;  that  the  lien  of  the  plaintiff's 
attachment  was  superior  to  the  lien  of  said  mortgages, 
and  upon  that  ground  the  court  sustained  said  attach- 
ment and,  on  final  judgment  being  given  in  said  case,  or- 
dered the  attached  property  sold  for  the  payment  of  the 
same,  from  which  judgment  and  order  no  appeal  or  pro- 
ceedings in  error  were  prosecuted  by  either  party. 
Wherefore  this  defendant  submits  to  the  court  that  both 
plaintiff  and  this  defendant,  parties  to  said  action,  are 
bound  and  concluded  by  said  finding  and  decision  of  this 
court  therein,  that  the  plaintiff  is  barred  and  estopped 
from  claiming  that  the  mortgages  set  out  in  the  petition 
constitute  any  lien  upon,  or  give  any  claim  whatever  to, 
the  goods  conveyed  by  the  attachment  and  described  in 
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the  petition  herein;  that,  as  between  the  plaintiff  and 
this  defendant,  all  questions  as  to  the  ownership  of  the 
property  seized  under  said  attachment,  and  all  questions 
as  to  the  priority  of  right  as  between  said  mortgage  and 
attachment  liens  has  been  fully  adjudged  and  finally  set- 
tled by  the  order  of  this  court  in  said  action.  This  de- 
fendant therefore  prays  that  the  plaintiff's  petition  be 
dismissed  at  its  costs,  and  for  such  other  or  different  re- 
lief as  may  be  equitable  in  the  premises." 

To  this  answer  the  plaintiff  tiled  a  general  demurrer. 
For  Deere,  Wells  &  Co.  there  Avas  filed  a  general  de- 
murrer to  the  petition.  On  hearings  the  demurrer  of 
Deere,  Wells  &  Co.  to  the  petition  was  overruled  and 
that  of  plaintiff  to  Bishop's  answer  was  sustained.  Sub- 
sequently a  stipulation  was  entered  into  between  the 
plaintiff  and  Bishop  and  filed  which  was  as  follows:  "It 
is  hereby  stipulated  and  agreed,  by  and  between  the  par- 
ties to  the  above  entitled  cause,  that  the  plaintiff  shall 
take  into  its  possession  the  property  now  held  by  the 
sheriff  of  Hamilton  county,  Nebraska,  under  and  by  vir- 
tue of  a  writ  of  attu(*huient  issued  in  a  certain  cause  here- 
tofore pending  in  this  court,  wherein  the  plaintiff  herein 
w^as  plaintiff,  and  the  defendant  herein,  Alfred  L.  Bishop, 
was  defendant;  that  said  plaintiff  shall  be  required  to 
account  for  the  sum  of  |1,450  in  lieu  of  said  property,  and 
that  the  making  and  entering  into  this  stipulation  shall 
in  nowise  or  manner  abridge  or  affect  any  of  the  rights 
of  either  of  the  parties  to  this  action,  and  that  any  judg- 
ment or  order  made  in  this  cause  shall  operate  upon  said 
amount,  and  that  the  plaintiff  shall  be  required  to  apply 
said  amount  as  may  be  finally  adjudged  in  said  cause,  in 
the  same  manner  and  to  the  same  extent  as  any  such 
judgment  or  order  might  be  made  as  against  said  prop- 
erty." 

Deere,  Wells  &  Co.  elected  to  stand  on  their  demurrer 
and  Bishop  to  stand  on  his  answer  and  to  plead  no  fur- 
ther; and  on  final  submission  of  the  cause  the  court  ad- 
judged that  the  plaintiff  be  subrogated  to  the  rights  of 
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Deere,  Wells  &  Co.  in  and  to  the  property  taken  under 
the  writ  of  attachment  in  the*  former  ease  of  plaintiff 
against  Bishop;  that  the  property  be  released  from  the 
lien  and  levy  of  the  attachment;  and  it  was  further  stated 
in  the  judgment  as  follows:  *'The  parties  to  this  action 
having  stipulated  in  writing,  which  stipulation  is  on  file 
in  this  cause,  that  said  property  was  of  the  value  of  |1,450 
and  that  the  same  has  been  turned  over  to  the  plaintiff, 
it  is  ordered  that  said  plaintiff  make  no  further  account 
for  said  property.  Plaintiff  then  moved  the  court  for 
judgment,  and  the  award  of  execution  for  any  deficiency 
yet  remaining  after  applying  said  $1,450  upon  the 
amount  of  said  judgment  for  |8,n0l),  together  with  its 
interest  to  this  date,  which  motion  the  court  overruled, 
and  refuses  to  require  said  defendant  Alfred  L.  Bishop 
to  make  further  accounting,  or  be  liable  for  the  amount 
paid  to  said  Deere,  Wells  &  Co.  other  than  the  payment 
of  said  ?l,4r)0." 

It  is  insisted  that  as  to  Deere,  Wells  &  Co.  the  petition 
did  not  state  a  cause  of  action,  hence  it  was  an  error  to 
overrule  its  demurrer  thereto.  The  contention  on  this 
point  is  to  the  effect  that  Deere,  Wells  &  Co.  was  not  fur- 
ther interested  in  the  matter  and  was  neither  a  proper 
nor  necessary  party  to  the  action.  Creditors  to  Avhos  ^ 
rights  a  party  seeks  to  be  subrogated  are  necessary  par- 
ties to  an  a(*tion  to  obtain  such  subrogation.  {Harris  r, 
Watmn,  20  S.  W.  Eep.  [Ark.]  529;  Bond  t\  Montgomery, 
20  S.  W.  Rep.  [Ark.]  525;  Kyncr  v.  Kyncr,  6  Watts  [Pa.] 
227.) 

Coming  now  to  the  main  question  raised  and  argued, 
viz.,  Was  the  appellant  entitled  to  be  subrogated  to  the 
rights  of  Deere,  Wells  &  Co.  under  its  mortgages  as 
against  Bishop,  the  mortgagee,  and  if  so,  to  what  extent? 
we  will  call  attention  to  this:  That  it  arista  under  a  de- 
murrer to  the  answer  in  which  it  is  claimed  that  the  ap- 
pellant's attachment  in  an  action  in  the  same  court  in 
which  this  was  instituted,  and  in  which  all  parties  in  this 
were  also  parties,  was  adjudicated  to  be  the  superior  Vu^u ; 
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that  the  mortgages  by  Bishop  to  Deere,  Wells  &  Co.  were, 
as  to  creditors  of  whom  appellant  was  one,  fraudulent 
and  void;  that  having  obtained  such  an  adjudication  the 
appellant  cannot  now  assert  to  the  contrary  and  enforce 
the  mortgages.  Whatever  adjudication,  if  any,  of  the 
question  of  the  liens  on  the  property  of  the  appellant's 
attachment  and  the  mortgages  of  Deere,  Wells  &  Co. 
prior  to  the  trial  of  the  action  of  conversion  in  the  court 
in  Iowa  of  the  rights  of  the  same  parties,  it  being  that 
taken  under  appellant's  attachment  and  also  mortgaged 
to  Deere,  Wells  &  Co.,  was,  on  the  hearing  of  a  motion  to 
dissolve  the  attachment,  overruled  and  there  was  no  final 
order  or  judgment  in  the  original  action  in  this  state 
until  a  date  subsequent  to  the  judgment  rendered  in  the 
Iowa  court.  Appellant  obtained  a  final  judgment  in  the 
original  action  here  prior  to  payment  of  the  judgment  in 
Iowa.  The  judgment  in  the  original  action  in  this  state 
did  not  affect  the  question  of  the  validity  of  the  mort- 
gages as  between  the  immediate  parties  to  them,  the 
mortgagor  and  mortgagee;  as  between  them  they  were 
not  adjudged  void  or  in  any  manner  or  degree  disturbed 
or  touched  by  the  adjudication. 

The  right  of  subrogation  is  a  creation  of  equity  and 
independent  of  any  contractual  relations  between  the 
parties.  {Memphis  <£  L.  R,  Co,  v.  Dow,  120  U.  S.  287,  7  Sup. 
.  Ct.  Kep.  482.) 

In  A'^tna  Life  Ins.  Co.  v.  Tmcn  of  Middlepoi-t,  8  Sup.  Ct. 
Rep.  625,  it  was  said:  "The  doctrine  of  subrogation  in 
equity  requires  (1)  that  the  person  seeking  its  benefit 
must  have  paid  a  debt  due  to  a  third  party  before  he  can 
be  substituted  to  that  party's  rights;  and  (2)  that  in  doing 
this  he  must  not  act  as  a  mere  volunteer,  but  on  compul- 
sion, to  save  himself  from  loss  by  reason  of  a  superior 
lien  or  claim  on  the  part  of  the  person  to  whom  he  pays 
the  debt,  as  in  oases  of  sureties,  prior  mortgagees,  etc. 
The  right  is  never  accorded  in  equity  to  one  who  is  a  mere 
volunteer  in  paying  a  debt  of  one  person  to  another." 

In  the  case  of  South  Omaha  Nat.  Bank  v.  Wright,  45  Neb. 
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23,  tLis  court  said:  "The  doctrine  of  subrogation  is  not 
administered  by  courts  of  equity  as  a  legal  right,  but  the 
principle  is  applied  to  subserve  the  ends  of  justice  and  to 
do  equity  in  the  particular  case  under  consideration.  It 
does  not  rest  on  contract,  and  no  general  rule  can  be  laid 
down  which  will  afford  a  test  in  all  cases  for  its  applica- 
tion. Whether  the  doctrine  is  applicable  in  any  particu- 
lar case  depends  upon  the  peculiar  facts  and  circum- 
Btances  of  such  case."  See  also  Rice  v.  Winters,  45  Neb. 
517,  where  the  doctrine  announced  in  Bank  v.  Wright  was 
followed,  and  it  was  further  stated:  "A  person  seeking 
the  benefit  of  subrogation  must  have  paid  a  debt  due  to 
a  third  party  before  he  can  be  substituted  to  that  party's 
right;  and  in  doing  this  he  must  not  act  as  a  mere  volun- 
teer, but  on  compulsion  to  save  himself  from  loss  by  rea- 
son of  a  superior  lien  or  claim  on  the  part  of  the  person 
to  whom  he  pays  the  debt.  The  right  of  subrogation  is 
never  accorded  in  equity  to  one  who  is  a  mere  volunteer 
in  paying  a  debt  of  one  person  to  another." 

We  think  that  by  the  adjudication  in  the  Iowa  court 
in  the  action  of  conversion  (it  must  be  borne  in  mind  that 
this  occurred  prior  to  any  final  order  or  adjudication  in 
the  court  in  this  state  of  the  respective  rights  of  the  liti- 
gants, the  appellant  and  Deere,  Wells  &  Co.)  the  ap 
pellant  became  entitled  to  the  right  and  title  of  Deere, 
Wells  &  Co.  by  virtue  of  its  mortgages  to  the  property; 
this  for  the  reason  that  in  order  to  maintain  its  posses- 
sion of  the  property  it  had  been  compelled  to  pay  its 
value  to  Deere,  Wells  &  Co.  Bishop  had  transferred  the 
property  to  Deere,  Wells  &  Co.  and  was  not  further  inter- 
ested than  that  its  value,  its  proceeds,  should  be  applied 
in  the  extinguishment  partially  or  wholly  of  his  indebt- 
edness to  Deere,  Wells  &  Co.  The  last  mentioned  party 
received  its  value,  and  to  the  appellant  it  seems  but  fair 
to  accord  the  continued  possession  of  the  goods,  and  such 
right  or  title  as  it  had,  by  paying  the  Iowa  judgment  paid 
a  consideration  for  to  Deere,  Wells  &  Co., — ^this  was  the 
right  to  the  value  or  proceeds  of  the  property.     (See 
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Adler  v.  Ijang,  28  Mo.  App.  440.)  The  matteni  litigated  in 
the  Iowa  action  were  the  rip^ht  to  the  possession  of  the 
property  and  its  value,  by  being  adjudged  to  pay  its 
value  to  Deere,  Wells  &  (^o.,  and  complying  therewith 
appellant  but  became  entitled  to  enforce  the  mortgages 
under  which  Deere,  Wells  &  Co.  had  recovered,  and  this 
only  against  the  property  and  to  apply  its  proceeds  to  the 
payment  of  the  amount  which  it  had  paid  to  Deere,  Wells 
&  Co.  It  had  the  property  under  its  attachment,  and  by 
reason  of  such  possession  it  was  summoned  to  the  Iowa 
court  and  there  participated  in  a  trial  in  which  it  was 
declared  to  be  a  wrong-doer  and  to  make  restitution  to 
the  party  wronged.  The  value  of  the  property  was  a 
matter  directly  in  issue  and,  presumably. after  a  full  pre- 
sentation, was  fix*Ml  by  the  judgment  of  the  court  as  be- 
tween the  two  litigant  companies.  The  property  of 
Bishop  was  in  effect  applied  at  a  determined  valuation 
on  his  indebtedness  to  Deere,  Wells  &  Co.  The  appellant 
became  entitled  by  payment  of  the  judgment  to  proceed 
against  the  thing  involved  as  the  bone  of  contention— 
the  property;  and  to  exhaust  it  in  his  repayment  of  the 
amount  it  had  been  forced  to  pay.  Bishop  could  not 
and  cannot  complain,  for  it  is  but  a  payment  of  the 
debt  which,  by  the  execution  and  delivery  of  the  mort- 
gages, he  said  it  should  be  taken  to  pay,  in  case  of  his  fail- 
ure or  default  in  satisfying  the  same;  but  to  allow  the  ap- 
pellant to  apply  the  property  on  the  amount  it  paid  to 
Deere,  Wells  .&  Co.,  the  judgment  of  the  Iowa  court,  and 
in  a  sum  less  than  the  value  fixed  by  such  judgment,  and 
to  recover  from  Bishoj)  any  sum  a  balance  of  the  amount 
it  paid,  would  be  to  take  Bishop's  property  and  to  pay  his 
debt  with  it  in  a  stated  sum  and  further  require  that  he 
pay  again  a  portion  of  the  same  debt.  We  are 'satisfied 
that  appellant  could  claim  and  be  accorded  subrogation 
to  the  extent  the  property  would  satisfy  the  amount  it 
paid  Deere,  Wells  &  Co.,  but  not  to  enforce  any  part 
of  it  as  a  personal  claim  against  Bishop.  Bishop  was 
not  a  party  to  the  case  in  the  Iowa  court  and  could  not 
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be  and  was  not  bound  by  any  portion  of  the  adjudication 
there,  and  might  be  heard  to  complain  of  the  valuation 
placed  on  the  property  if  so  disposed;  nor  did  the  fact, 
as  pleaded  in  the  petition,  that  he  was  in  attendance 
there  at  the  trial  as  a  witness,  coupled  with  the  further 
statement  of  the  conclusion  that  he  aided,  abetted,  and 
assisted  Deere,  Wells  &  Co.  in  obtaining  the  judgment, 
present  any  matter  which  can  avail  to  bind  him.  (See 
Schribar  v.  Piatt,  19  Neb.  625.) 

It  is  argued  for  appellees  that  a  long  time  elapsed  be- 
tween the  date  of  the  payment  of  the  Iowa  judgment  by 
appellant  and  the  time  of  this  action,  and  the  property 
was  of  such  a  character  that  it  had  greatly  depreciated 
in  value;  hence  it  would  be  unfair  to  Bishop  to  have  it 
applied  at  the  depreciated  valuation  and  he  be  compelled 
to  pay  the  balance.  This  cannot  be  considered,  for  the 
reason  that  it  is  not  of  the  pleadings  and,  consequently, 
has  no  place  in  the  case.  It  is  true  that  the  parties  stipu- 
lated that  the  appellant  should  be  required  to  account 
for  the  sum  of  $1,450  in  lieu  of  said  property,  but  it  was 
also  of  the  stipulation  that  it  should  in  nowise  or  manner 
abridge  or  affect  any  of  the  rights  of  either  of  the  parties 
to  the  action,  and  no  argument  is  made  that  it  did  so  af- 
fect or  change  any  of  the  rights  of  the  parties,  and  we 
will  leave  it  where  the  parties  themselves  have  been  con- 
tent to  leave  it,  with  no  particular  comment  on  or  discus- 
sion of  it  or  its  effect. 

It  follows  from  what  has  been  said  herein  that  the 
judgment  of  the  district  court  was  correct  and  will  in 
all  things  be 

AFFUtMBD. 
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State  of  Nebraska,  ex  rel.  DouoiiAs  County,  v.  John 
F.  Cornell,  Auditor  of  Public  Accounts. 

Filed  Febbuaby  2, 1898.    No.  9812. 

1.  Taxation:  Pubposes:  Statutes.    The  legislature  may  authorize  tax- 

ation for  a  public  purpose,  but  a  tax  imposed  for  an  object  in  its 
nature  essentially  or  strictly  private  is  invalid. 

2.  Constitutional  Law:  Public  Pubpose.    It  is  for  the  legislature  in 

the  first  instance  to  decide  what  is  and  what  is  not  a  public  pur- 
pose, but  its  determination  of  the  question  is  not  conclusive  upon 
the  courts. 

3.  Taxation:  Validity  of  Statute.    A  tax  law  will  not  be  declared 

invalid  on  the  ground  that  the  tax  is  not  for  the  benefit  of  the 
public,  unless  it  was  imposed  for  the  furtherance  of  an  object  or 
.enterprise  in  which  the  public  has  palpably  no  interest. 

4. : :  Interstate  Expositions:   County  Bonds.    Chapter 

24,  Laws  1897,  authorizing  counties  to  participate  in  interstate 
expcsitions,  to  issue  bonds  for  such  purpose,  and  to  provide  for 
the  levy  of  a  tax  for  their  payment,  does  not  contravene  the  con- 
stitution on  the  ground  that  the  object  of  the  statute  is  to  advance 
individual  interest  merely  and  not  to  promote  the  public  welfare. 

5.  :  :  :  :  Pboceeds.    An  appropriation  of  the 

money  arising  from  the  sale  of  the  bonds  issued  under  said  act  for 
the  erection  of  suitable  buildings,  and  maintaining  the  same,  and  a 
county  exhibit  at  the  Trans-Mississippi  and  International  Expo- 
sition to  be  held  in  the  city  of  Omaha  in  1898,  is  for  a  public  pur- 
pose or  use,  and  not  in  violation  of  the  constitution. 

6.  Statutes:  Conflict:  Construction.    It  is  a  well  settled  rule  of  con- 

struction that  special  provisions  in  a  law  relating  to  particular 
subject-matter  will  prevail  over  general  provisions  in  other  stat- 
utes so  far  as  there  is  a  confiict. 

7.  Counties:  Bonds:   Intebstate  Exposition.    An  affirmative  vote  of 

two-thirds  of  all  of  those  cast  on  the  pro];K>sition  is  sufficient  to 
carry  county  bonds  issued  under  chapter  24,  Session  Laws  1897, 
for  the  purpose  of  making  a  county  exhibit  at  an  interstate  expo- 
sition. 


Original  application  for  a  writ  of  mandamus  to  com- 
pel the  auditor  of  public  accounts  to  register  bonds 
issued  by  relator  for  the  purpose  of  raising  funds  for  an 
exhibit  at  the  Trans-Mississippi  and  International  Ex- 
uosition.     Writ  allowed. 
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Hoirard  H.  Bahlriye,  11.  L,  Day,  aod  MonUfomcry  &  II all ^ 
for  relator. 

C.  J.  Smyth,  Affonwy  General,  and  Ed  P.  Smith,  Deputy 
Attorney  Geuerat,  emitra. 

NORVAL,  J. 

This  was  an  original  ajiplication  to  this  court  for  a 
l>eremptory  writ  of  mandamus,  on  the  relation  of  Douj»- 
las  county,  to  compel  the  respondent,  as  auditor  of  public 
accounts,  to  register  in  his  office  100  certain  coupon 
bonds  of  said  county,  aggregating  $100,000,  voted  for 
the  purpose  of  raising  money  to  enable  it  to  parlicipate 
in  the  Trans-!Mississippi  and  International  Exposition  to 
be  held  in  the  city  of  Omaha  during  the  year  1898.  In 
1897  the  legislature  of  this  state  passed  an  act  entitle<l 
''An  act  to  authorize  counties  to  participate  in  interstate 
expositions,  to  issue  bonds  for  such  purpose,  and  to  pro- 
vide for  a  tax  for  the  payment  of  such  bonds."  (Session 
l.aws  1897,  p.  192,  ch.  24.)  The  first  three  sections  of 
said  law"  are  here  reproduced: 

"Section  1.  Whenever  one  thousand  (1,000)  voters  of 
any  county  in  the  state  of  Nebraska  having  over  one  hun- 
dred thousand  population  shall  petition  the  board  of 
county  commissioners  or  the  board  of  supervisors  to  that 
end,  any  such  county  shall  be  and  hereby  is  authorized  to 
issue  the  bonds  of  such  county,  to  become  due  twenty  (20) 
years  from  the  date  thereof,  and  to  bear  interest  at  the 
rate  not  to  exceed  five  (5)  per  cent  per  annum",  to  provide* 
for  the  expenses  of  promoting  the  interests  of  such  county 
by  participating  in  any  interstate  exposition  held  in 
the  state  of  Nebraska  and  making  at  such  exposition  a 
<'Ounty  exhibit,  improving  or  beautifying  the  grounds, 
and  erecting  or  aiding  in  the  erection  of  a  suitable  bui.d 
ing  or  buildings  therefor,  and  maintaining  the  same  dur 
ing  such  exiMisition,  to  an  amount  to  be  determined  by 
the  board  of  county  commissioners  or  board  of  super- 
visors,   not   exceeding   one   hundred    thousand    dollais 
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(f  100,000);  Provided y  The  board  of  county  commissioners 
or  board  of  supervisors  shall  first  submit  the  question  of 
the  issuing  of  such  bonds  to  a  vote  of  the  legal  voters  of 
such  county  at  a  general  or  special  election,  such  ques- 
tion to  be  submitted  entire  after  notice  to  such  voters 
published  in  any  newspaper  of  general  circulation  in 
such  county  for  four  (4)  weeks  next  prior  to  such  elec- 
tion; and  Provided^  That  such  interstate  exposition  shall 
first  have  been  recognized  by  the  congress  of  the  United 
States  by  an  appropriation  of  a  sum  not  less  than  one 
hundred  thousand  dollars  (|100,000). 

"Sec.  2.  The  proposition  when  submitted  shall  con- 
tain a  statement  of  the  amount  necessary  to  be  raised 
each  year  for  the  payment  of  the  interest  of  said  bonds 
and  for  the  payment  of  the  principal  thereof  at  maturity. 

"Sec. 3.  If  two-thirds  (§)  of  the  votes  cast  on  such 
proposition  at  any  such  election  be  in  favor  thereof,  the 
said  bonds  shall  be  authorized  and  the  proper  officers  of 
the  county  shall  thereupon  issue  said  bonds  and  the  same 
shall  be  and  continue  a  subsisting  debt  against  such 
county  until  they  are  paid." 

Section  4  of  said  act  provides  for  the  levying  of  a  suf- 
ficient tax  by  the  proper  county  officers  upon  all  of  the 
taxable  property  of  the  county  to  pay  the  principal  and 
interest  upon  said  bonds  as  the  same  become  due  and 
payable. 

The  relation  shows  that  the  proposition  to  issue  the 
bonds  in  question  was  submitted  to  the  electors  of  the 
county,  and  the  same  was  adopted  by  them  in  strict  con- 
formity to  the  provisions  of  the  said  legislative  enact- 
ment. The  respondent  has  declined  to  register  the 
bonds  for  the  reason  their  legality  is  questioned;  but  he 
has  not,  by  answer  or  otherwise,  advised  the  court  of 
the  particular  grounds  upon  which  their  validity  is 
assailed,  nor  has  he  submitted  any  authorities  in  oppiisi- 
tion  to  the  issuance  of  the  writ.  Counsel  for  relator,  in 
the  briefs  and  at  the  bar,  have  argued  two  projiositions, 
to    which    attention    will    be    given,    namely:'     First — 
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Whether  the  boDds  were  voted  for  a  lawful  object  or 
purpose.  Second — Did  the  proposition  to  issue  them  re 
ceive  the  requisite  aflarmative  vote  of  the  electors  of  the 
county? 

The  following  principles  are  too  well  established  by 
the  authorities  to  require  discussion  at  this  time: 

First — The  legislature  may  authorize  taxation  for  a 
public  purpose,  but  a  tax  imposed  for  an  object  in  its 
nature  essentially  private  is  void.  (1  Dillon,  Municipal 
Corporations  sec.  508;  Oooley,  Taxation  [2d  ed.]  55, 103; 
25  Am.  &  Eng.  Ency.  Law  87,  and  the  numerous  cases 
cited  in  note  2  on  said  page.) 

Second — It  is  for  the  legislature  in  the  first  instance 
to  decide  whether  the  object  for  which  a  tax  is  to  be  used 
or  raised  is  a  public  purpose,  but  its  determination  of  the 
question  is  not  conclusive.     (Supra.) 

Third — To  justify  a  court  in  declaring  a  tax  invalid  on 
the  ground  that  it  was  not  imposed  for  the  benefit  of  thv 
public,  the  absence  of  a  public  interest  in  the  purpose 
for  which  the  money  is  raised  by  taxation  must  be  so 
clear  and  palpable  as  to  be  immediately  perceptible  to 
every  mind.  (Turner  v.  AUhaus,  6  .Neb.  54;  Board  of 
Directors  of  Alfalfa  IrrujatUm  District  v.  Collins,  46  Neb. 
411;  BrotJlicad  v.  City  of  Milwaukee,  19  Wis.  658;  Sharpless 
V.  Mayor  of  Philadelphia,  21  Pa.  St.  150;  People  i\  Com- 
mon Council  of  East  Saginaw,  33  Mich.  164;  Wallccr  r. 
City  of  Cincinnati,  21  O.  St.  14;  Stockton  &  V.  R,  Co.  v.  City 
of  Stocktony  41  Cal.  147;  Weismer  v.  Village  of  Douglas^  64 
N.  Y.  91;  Loan  Association  v.  Topeka,  20  Wall.  [U.  S.j 
664.) 

In  the  last  case  it  was  said:  "It  is  undoubtedly  the 
duty  of  the  legislature  which  imposes  or  authorizes 
municipalities  to  impose  a  tax  to  see  that  it  is  not  to  be 
used  for  purposes  of  private  interest  instead  of  public 
use,  and  the  courts  can  only  be  justified  in  interposing 
when  the  violation  of  this  principle  is  clear  and  the 
reason  for  interference  cogent.  And  in  deciding  whethei 
in  a   given   case  the  object   for  which   the   taxes  are 
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assessed  falls  upon  the  one  side  or  the  other  of  this 
line,  they  must  be  governed  mainly  by  the  course  and 
usage  of  the  government,  the  objects  for  which  taxes 
have  been  customarily  and  by  long  course  of  legislation 
levied,  what  objects  or  purposes  have  been  considered 
necessary  to  the  support  and  for  the  proper  use  of  the 
government,  whether  state  or  municipal.  Whatever 
lawfully  pertains  to  this  and  is  sanctioned  by  time  and 
the  acquiescence  of  the  people  may  well  be  held  to  belong 
to  the  public  use,  and  proper  for  the  maintenance  of  good 
government,  though  this  may  not  be  the  only  criterion 
of  rightful  taxation." 

The  language  of  Folger,  J.,  in  his  opinion  in  Weismer  r. 
Village  of  Douglas^  64  N.  Y.  99,  deserves  to  be  reproduce<l 
here:  "It  is  a  general  rule  that  the  legitimate  object  of 
raising  money  by  taxation  is  for  public  purposes  and  the 
proper  needs  of  government,  general  and  local,  state  and 
municipal.  When  we  come  to  ask,  in  any  case,  what  is 
a  public  purpose,  the  answer  is  not  always  ready,  nor 
easily  to  be  found.  It  is  to  be  conceded  that  no  pinched 
or  meager  sense  may  be  put  upon  the  words,  and  that 
if  the  purpose  designated  by  the  legislature  lies  so  near 
the  border  line  that  it  may  be  doubtful  on  which  side  of 
it  it  is  to  be  domiciled,  the  courts  may  not  set  their  judg- 
ment against  that  of  the  lawmakers.'' 

In  Board  of  Directors  of  Alfalfa  Irrigation  District  t\ 
CoUiiiSy  46  Neb.  420,  occurs  this  language:  "While  all 
agree  that  the  legislature  cannot,  without  the  consent  of 
the  owner,  appropriate  private  property  to  purposes 
wliich  in  no  way  subserve  public  interests,  the  rule  is 
quite  as  firmly  settled  that  the  courts  will  not  interfere 
by  declaring  acts  invalid  simply  because  they  may  differ 
with  the  lawmaking  power  respecting  the  wisdom  or 
necessity  thereof.  For  if,  by  any  reasonable  construc- 
tion, a  designated  use  may  be  held  to  be  public  in  a  con- 
stitutional sense,  the  will  of  the  legislature  should  pre 
vail  over  any  mere  doubt  of  the  court.'' 

In  the  light  of  the  principles  already  stated,  is  the 
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legirfation,  under  which  the  bonds  in  qurstion  were 
voted,  illejj;al  on  the  j^round  that  it  authorized  the  impos- 
ing of  burdens  upon  the  i)ubl.i(\  by  way  of  taxation,  in 
aid  of  a  private  enfeiprise,  and  not  in  furtlieranoe  of  an 
object  which  is  public  in  its  cliaracter?  The  answer 
must  be  in  the  negative.  The  statute  under  review  does 
not  attempt,  or  purjmrt,  to  authorize  the  issuance,  or 
donation,  of  tlie  bonds  to  private  individuals,  or  the  cor- 
poration under  whose  auspices  the  exposition  is  to  be 
held.  Xor  does  the  act  contemplate  that  the  money  de- 
rived from  the  sale  of  the  bonds  shall  be  devoted  to 
promote  the  interest  of  a  few;  but  the  intention  of  the 
law  was  to  enable  any  county  availing  itself  of  its  pro- 
visions to  raise  the  means  with  which  to  meet  the 
expenses  of  erecting  a  suitable  building  or  buildings,  and 
maintaining  the  same,  and  an  exhibit  of  the  resources  of 
the  county  at  the  Trans-ilississippi  and  International 
Exposition  to  be  held  in  the  city  of  Omaha  in  1898.  The 
proceeds  of  the  bonds  are  to  be  disbursed,  for  the  purpose 
mentioned  in  the  law,  by  Douglas  county,  through  its 
officers  and  agents.  We  cannot  determine  judicially 
that  such  an  object  is  purely  private,  and  not  public  in 
its  character,  especially  in  view  of  the  legislation  and 
adjudication  in  this  state  now^  to  be  mentioned.  The 
legislature  in  1891  ajiproju-iated  J?r)0,()0()  'Ho  provide  for 
a  presentation  of  the  i>roducts,  n^sources,  and  possibili- 
ties of  the  state  of  Nebraska  at  the  World's  Columbian 
Exposition.''  (Session  Laws  lSt)l,  p.  895,  <*h.  57.)  An 
additional  api)ropriation  of  ^85,000  was  subsequently 
made  for  the  same  purposes  (Session  Laws  1893,  p.  380, 
ch.  41.)  Both  of  those  amounts  were  paid  by  the  state 
treasurer,  and  the  money  was  expended  without  any  one 
challenging  the  legality  of  the  appropriations  on  the 
ground  that  they  were  not  made  for  the  public  good. 
Our  legislature  appropriated  |1()0,0()0  at  the  last  session 
for  the  purpose  of  defraying  the  expenses  of  the  state 
in  making  a  proper  exhibit  of  its  resources  and  products 
in  the  said  Trans* :Mississii)pi  and  International  Exposi- 
40 
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tion.  (Session  Laws  1897,  p.  369,  ch.  88,  sec.  4.)  Section 
3,  article  1,  chapter  2,  Compiled  Statutes,  provides  that 
^f2,000  shall  be  paid  annually  out  of  the  state  treasury  to 
the  state  board  of  af^riculture  to  be  used  in  payment  of 
premiums  awarded  by  said  board  at  the  state  fair;  and 
section  10  of  the  same  article  and  chapter  authorizes  the 
payment  to  the  state  horticultural  society  of  fl,000  an- 
nually for  the  use  and  benefit  of  said  society.  The  legis- 
lature has  each  session  made  the  appropriations  requiied 
by  said  sections,  for  the  purposes  therein  indicated,  and 
the  same  have  been  paid,  without  a  suj^gestion  from  any 
source  that  the  money  was  not  devoted  to  a  public  use. 
Section  16  of  the  same  article  and  chapter  authorizes  a 
county,  under  certain  restrictions,  to  appropriate  and 
pay  to  the  county  agricultural  society  not  exceedin  x  flOO 
for  every  thousand  inhabitants  in  the  county,  ''to  .be  ex 
pended  by  such  society  in  fitting  up  such  fair  grounds, 
but  for  no  other  purpose."  This  section  has  never  been 
assailed  as  being  invalid,  although  it  has  remained  upon 
the  statute  books  for  nearly  twenty  years.  Section  12, 
article  1,  of  said  chai)ter  2,  authorizes  the  payment  by 
county  boards,  to  agricultural  societies  complying  with 
the  provisions  thereof,  of  a  sum  equal  to  three  cents  for 
each  inhabitant  in  the  county  from  the  county  general 
fund.  In  State  r.  Nohinson,  35  ^eh.  401,  it  was  ruled  that 
this  section  authorized  the  appropriation  of  money  for  a 
public  purpos€^  and  the  expenditure  was  perniissibh- 
under  the  constitution.  That  case  is  not  distin>u'shab'e 
in  principle  from  the  one  at  bar.  The  adjudication  of 
other  courts  fully  sustains  the  same  doctrine. 

The  city  of  Thiladelphia  appropriated  $50,000  to  meet 
the  official  contingent  expenses  incidental  to  the  Cen- 
tennial Exposition.  It  was  held  that  this  appropriation 
was  valid.     [Tutlutm  r.  City  of  Philadelphia,  11  Phila.  276.) 

An  appropriation  by  a  town  made  in  pursuance  of  a 
statute  to  celebrate  the  centennial  anniversary  of  its  in- 
corporation has  been  upheld.  (Hill  t\  Eastlmmptou,  140 
Mass.  381.)    Likewise  an  appropriation  of  money  by  a 
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city  for  the  celebr<ation  of  holidays  is  held  to  be  for  a 
public  purpose.  {Hvbhard  v.  City  of  Tanntoii,  140  Mass. 
467.) 

•  The  legislature  of  California  made  an  appropriation  of 
1300,000  for  the  purpose  of  making  a  state  exhibit  at  the 
World's  Fair  Columbian  Exposition.  The  supreme  court 
of  that  state,  in  Daggett  v.  ColgaUy  92  Cal.  53,  held  the 
appropriation  was  for  public  use,  and  was  constitutional. 

In  Norman  t).  Kentuckg  Board  of  Managers  of  Wot'ld's 
Columbian  Ea-posltiony  93  Ky.  537,  it  was  decided  that  an 
appropriation  of  $100,000  to  enable  the  state  to  partici- 
pate in  the  World's  Pair  at  Chicago  was  a  valid  exercise 
of  legislative  power  under  a  constitution  which  provided 
that  "taxes  shall  be  levied  and  collected  for  public  pur- 
poses only." 

The  legislature  of  the  state  of  Tennessee,  in  1895, 
passed  an  act  authorizing  the  several  counties  of  the 
state  to  appropriate  money  to  provide  for  an  exhibit  of 
the  resources  at  the  Tennessee  Centennial  Exposition  to 
be  held  at  Nashville.  The  county  of  Shelby,  in  that 
state,  appropriated  $25,000  in  pursuance  of  said  act,  but 
the  proper  county  officer  refused  to  issue  a  waixant 
against  said  appropriation,  claiming  that  the  act  was 
invalid.  On  an  application  for  a  writ  of  mandamus  the 
supreme  court,  in  Shelby  County  v.  Exposition  Go.^  96  Tenn. 
653,  overruled  the  contention,  saying:  "To  our  minds  it 
is  entirely  clear  that  an  exhibition  of  the  resources  of 
Shelby  county  at  the  approaching  State  Centennial  Ex- 
position is  a  county  purpose.  In  view  of  the  fact  that 
the  event  to  be  celebrated  is  one  of  no  less  note  and  im- 
portance than  the  birth  of  a  great  state  into  the  Amer- 
ican ITnion,  and  of  the  further  fact  that  the  exposition  is 
reasonably  expected  to  attract  great  and  favorable  atten- 
tion throughout  the  country,  and  be  participated  in  and 
largely  attended  by  intelligent  and  enterprising  citizens 
of  numerous  other  states  at  least,  it  is  beyond  plausible 
debate  that  such  an  exhibition  is  well  calculated  to  ad- 
vance the  material  interests  and  promote  the  general 
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welfare  of  the  people  of  the  county  making  it.  It  will 
excite  industry,  thrift,  development,  and  worthy  emula 
tion  in  different  avenues  of  commerce,  agriculture,  manu- 
facture, art,  and  education  within  the  county;  therebr 
tending  to  the  permanent  betterment  and  prosperity  of 
her  whole  people.  In  short,  it  will  encourage  progress, 
and  progress  will  ensure  increased  intelligence,  wealth, 
and  happiness  for  her  people,  individually  and  collec- 
tively. Undeniably,  that  which  promotes  such  an  ob- 
ject and  facilitates  such  a  result  in  any  county  is,  to  that 
county,  n.  county  purpose  in  the  truest  sense." 

No  c;/se  in  conflict  with  the  foregoing  has  come  under 
the  ol>>^ervation  of  the  writer.  Decisions,  however,  are 
to  be  found  in  the  books  holding  the  appropriation  of 
moDrys  for  celebrations  of  public  events  to  be  invalid, 
but  such  decisions  turn  on  the  question  of  statutory  au- 
thority rather  than  on  the  right  of  the  legislature  to  con- 
fer such  power.  (See  llfxxl  v.  Mayor  mid  Aldermen  of 
lAjnn,  83  Ifass.  103;  Tash  r.  Adams,  64  Mass.  252;  City  of 
Ifew  London  v.  Brainard,  22  Oonn.  552.) 

In  Hayes  v.  Douglas  County,  92  Wis.  429,  it  was  ruled 
that.a  county  tax  levied  for  the  purpose  of  defraying  the 
expenses  of  placing  blocks  of  stones  from  the  county  in 
the  Wisconsin  state  building  at  the  Columbian  World's 
Fair  was  unauthoriztnl  and  void.  The  ground  for  this 
holding  does  not  appear  in  the  report  of  the  case,  as  the 
only  refeicnce  to  the  sulgect  in  the  body  of  the  opinion 
is  in  the  huiguage  following:  "The  Columbian  Fair  stone 
tax  was  altogether  unauthorized  and  void."  We  pre- 
sume that  the  power  to  impose  the  tax  in  that  case  was 
not  conferred  by  statute.  Upon  principle  and  authority 
we  are  constrained  to  hold  that  the  bonds  were  voted  for 
a  public  i)urpose,  one  for  which  the  money  of  the  county 
may  be  lawfully  devoted. 

Attention  will  now  be  given  to  the  question  whether 
the  proposition  to  issue  these  bonds  received  the  requi- 
site number  of  affirmative  votes.  Sections  27  to  30,  in- 
clusive, of  article  1,  chapter  18,  Compiled  Statutes,  relate 
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generally  to  the  submission  of  questions  to  a  vote  of  the 
electors  of  the  county.  Said  section  30  declares:  "If  it 
appears  that  two-thirds  of  the  votes  cast  are  in  favor  of 
the  proposition,  and  the  requirements  of  the  law  have 
been  fully  complied  with,  the  same  shall  be  entered  at 
large  by  the  ccmnty  board  upon  the  book  containing  the 
record  of  their  proceedings,  and  they  shall  then  have 
power  to  levy  and  collect  the  special  tax  in  the  same  man- 
ner that  the  other  county  taxes  are  collected."  This  sec- 
tion has  been  construed  as  requiring,  to  adopt  a  proposi- 
tion involving  the  issuance  of  bonds,  an  affirmative  vote 
of  two-thirds  of  the  electors  participating  at  the  election 
at  which  the  same  is  submitted.  {State  v,  Anderson,  26 
Neb.  517;  Steuberg  v.  f^tate,  50  Neb.  127.)  So  that  if  the 
provisions  of  said  sectir#«  30  apply  to  the  bonds  in  ques- 
tion, they  failed  to  carry,  since  they  did  not  receive  two- 
thirds  of  the  votes  cast  at  the  election,  although  more 
than  two-thirds  of  those  voting  on  the  proposition  were 
in  favor  of  the  bonds.  It  is  very  evident  that  said  section 
30  cannot  be  invoked  here,  because  it  is  embraced  in  the 
statute  which  provides  generally  for  the  submission  of 
questions  to  a  vote  of  the  county,  and  must  give  way  to 
any  special  act  upon  the  same  subject.  The  hiw  under 
which  the  bonds  in  controversy  were  voted  relates  spe- 
cifically to  the  subject  of  issuing  bonds  to  enable  counties 
to  participate  in  interstate  expositions,  and  the  provision 
therein  as  to  the  vote  necessary  to  carry  that  class  of 
bonds  governs  and  controls,  for  the  obvious  reason  it  is 
a  special  law  in  relation  to  a  particular  subject.  This 
principle  has  been  recognized  by  a  long  line  of  decisions 
in  this  state.  (McCarm  v.  Mcljemmn,  2  Neb.  286;  People  r. 
Oosper,  3  Neb.  310;  Albertmn  v.  l^tate,  9  Neb.  429;  Richard' 
sail  County  v.  Miles,  14  Neb.  311;  Feniori  v.  Yule,  27  Neb. 
758;  Htate  i\  Benton,  33  Neb.  823,  834;  Riehanls  v.  Clay 
County,  40  Neb.  51;  Merrick  i\  Kennedy,  46  Neb.  264;  Van 
Horn  V.  State,  46  Neb.  62;  State  v.  Moore,  48  Neb.  870.)  It 
follows  that  these  bonds  were  carried  by  tlie  requisite 
vote,  and  no  valid  objection  having  been  urged  against 
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their  registration,  a  peremptory  writ  of  mandamus  is 
ordered  as  prayed. 


Writ  allowed. 


Wyler,  Ackerland  &  Company  v.  E.  Rothschild  & 

Bros,  et  al. 

Filed  February  2, 1898.    No.  7726. 

1.  Statute  of  Frauds:  Oral  Contract  of  Sale.  To  take  an  oral  con- 
tract for  the  Bale  of  personal  property  of  over  $50  in  value  out  of 
the  statute  of  frauds,  when  no  part  of  the  purchase-money  has 
been  paid,  delivery  and  acceptance  of  the  property,  or  some  poi- 
tlon  thereof,  by  the  vendee  are  necessary. 

2. : :  Dki.ivkijy  to  Carrier.    A  delivery  of  goods,  under 

a  verbal  con'.ract  of  sale,  to  a  common  carrier  for  transportation, 
the  receipt  and  acceptance  of  the  goods  by  the  purchaser  at  t'^v 
place  of  destination,  and  the  payment  of  the  freight  charges 
thereon,  operate  to  take  the  contract  out  of  the  statute  of  frauds. 

3.  Sale:  Ac(  eptance  of  Goons.  The  execution  and  delivery  of  a  chat- 
tel mortgage  on  goods  by  a  vendee  shortly  after  their  receipt  by 
him  are  such  an  assertion  of  ownership  as  will  constitute  an  ac- 
ceptance of  the  goods. 

EiutOH  from  the  district  court  of  Webster  county. 
Tried  b(^low  before  Be  all,  J.     A  farmed. 

A.  />.  Knnnvy  and  /.  S.  Gilham,  for  plaintiff  in  error. 

James  McNcny,  contra. 

XORVAL,  J. 

This  was  replevin  for  a  lot  of  clothing.  The  verdict 
and  judgment  were  against  the  plaintiffs.  Wyler,  Ack- 
erland &  Co.,  wholesale  dealers  in  clothing,  were  the 
owners  of  goods  in  controversy.  In  the  summer  of  1893 
they  received  through  their  traveling  salesman  an  order, 
unsigned,  from  Louis  Schumann,  of  Blue  Hill,  for  a  bill 
of  clothing  of  the  value  of  over  f  1,100,  for  fall  delivery. 
In  August  of  that  year  the  goods  replevied  were  shipped 
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by  plaintififs  to  Schumann  at  Blue  Hill,  v.lio  received  the 
same,  paid  the  freight  charges  thereon,  and  placed  them 
in  his  store.  His  clerk,  Mr.  Lepin,  opened  one  or  more 
of  the  boxes,  took  out  two  suits  of  the  clothing,  one  of 
which  had  been  sent  complimentary  to  Mr.  Lepin,  and 
then  closed  the  boxes,  as  it  was  then  too  early  to  place 
I  he  gooifs  on  the  shelves  for  the  winter  trade.  Three 
days  after  the  receipt  of  the  goods  by  Schumann  he  exe- 
cuted a  mortgage  to  E.  Rothschild  &  Bros,  for  $200  and 
another  mortgage  for  f3,500  to  State  Bank  of  Blue  Hill 
on  the  mortgagor's  entire  stock  of  goods  and  fixtures, 
"and  all  kinds  of  merchandise  and  chattels  of  every  kind 
and  description  now  contained  and  being  in  my  clothing 
store  in  Blue  Hill."  These  mortgages  were  given  to  se- 
cure houa  fide  debts,  and  when  they  were  executed  and 
delivered  the  clothing  in  controversy  was  in  the  store. 
Posseh.sion  of  the  property  was  taken  by  mDrrgagces, 
whereupon  plaintiffs  instituted  this  suit. 

The  contention  of  i)laintiffs  is  that  the  title  to  the  re- 
I>levied  property  had  not  passed  to  Schumann  prior  to 
the  making  of  the  mort<;ages,  but  that  the  clothing  wa» 
shipped  by  the  plaintiffs  to  the  mortgagor  subject  to  his 
api)roval,  and  that  lie  never  accepted  the  same.  Edwaid 
AVeinstein,  plaintiffs'  traveling  salesman,  who  took  the 
order  for  the  clothing,  testified  that  he  vsold  Mr.  Schumann 
the  goods  with  the  privileg(»  of  accc^ptance  or  refusal  on 
their  arrival  at  Blue  Hill,  and  that  the  consignee  declined 
to  accept  them.  This  is  positively  contradicted  both  by 
Mr.  Schumann  and  Lepin,  his  clerk,  and  the  conflict  in 
the  testimony  was  resolved  by  the  jury  against  the  con- 
tention of  plaintiffs,  raying  the  freight  on  the  go()d;^ 
opening  the  boxes  in  which  they  were  shipped  and  takin  * 
therefrom  two  suits  of  clothing,  and  the  execution  of  th(» 
mortgages  on  the  goods  constituted  a  full  and  uui|ualified 
acceptance  thereof  by  Mr.  Schumann.  That  the  order 
given  for  the  clothing  was  unsigned  by  Schumann  does 
not  render  the  sale  void  under  the  statute  of  frauds,  since 
fbere  was  a  delivery  and  accept(ince  of  tUe  goods.    (Ley- 
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gett  d  Myer  Tobacco  Co.  v.  Collier,  89  la.  144;  SuUiran  r. 
SullivfUi,  70  3Iich.  583.) 

It  is  urged  that  the  court  erred  in  not  permitting  A.  D. 
Ranney  to  testify  that  Mr.  Schumann  had  informed  wit- 
ness he  had  not  accepted  the  goods  and  had  no  intention 
of  mortgaging  them.  Mr.  Schumann  was  not  a  party 
to  this  suit;  therefore  the  testimony  was  admissible  only 
for  the  purpose  of  impeachment,  and  the  proper  founda- 
tion was  not  laid  for  the  introduction  of  the  excluded 
testimony. 

Complaint  is  made  of  the  giving  of  the  instruction 
following:  '*If  the  jury  find  from  the  evidence  that  Schu- 
mann did  accept  the  goods  in  controversy,  prior  to  mak- 
ing the  mortgage,  then  you  should  find  for  defendant." 
It  is  urged  that  it  requires  more  than  the  mere  acc.^ptancf 
of  goods  to  take  the  sale  out  of  the  statute  of  frauds.  It 
in  true,  d(divery  and  acceptance  both  were  indispeusiible. 
(Pomlcr  Rhrr  JAn-Sfork  Co.  r.  Ijimb.  38  Neb.  339.)  The 
undiKjJuted  testimony  shows  that  the  clothing  was  de 
livered  to  Schumann;  hence  it  was  unnecessary  for  the 
court  to  submit  to  the  jury  the  question  of  deliver}'  of  the 
goodK.  There  was  no  error  in  the  two  other  instructions 
criticised  by  counsel.     The  judgment  is 

Affikmed. 


IMaky  I?.  Hauius  v.  John  Barton. 

Fii.Ki)  FEHKrAKY  2,1898.    No.  7816. 

1.  BiU  of  Exceptions:  Aithkntkation.     A  bill  of  excepUons  will  not 
be  considdTd  unless  authenticated  by  the  clerk  of'the  trial  coait 

2. : :  Ri:vif:w.     Assignments  of  error  which  are  unavaiUW 

without  a  bill  of  extepliong  will  be  disregarded  where  such  bill  ^ 
not  authenticated  according  to  the  statute. 

l^UROR  from  the  district  court  of  Saline  county.    Tried 
belcw  before  Hastinc^s,  J.     Affinnvil. 
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Smith  d  MdJreary  and  J.  D.  Pope,  for  plaintiff  in  error. 
Charles  II.  Hloan,  contra. 
NORVAL,  J. 

This  was  an  action  of  replevin  by  Mary  R.  Harris 
against  John  Barton  to  recover  a  number  of  buji;i>ies  and 
waj^ons.  From  a  verdict  and  judgment  for  the  defend- 
ant the  plaintiff  prosecutes  this  proceeding. 

The  petition  in  error  contained  nine  assignments. 
Three  relate  to  rulings  on  the  evidence,  five  are  based  on 
the  giving  and  refusing  of  instructions,  and  one  relates 
to  the  overruling  of  the  motion  for  a  new  trial.  These 
assignments  are  unavailing,  for  the  reason  their  con- 
Kideration  involves  an  examination  of  the  bill  of  excep- 
tions, and  the  document  attached  to  the  transcript  pur- 
porting to  be  the  bill  of  exceptions  is  not  authenticated 
by  any  certificate  of  the  clerk  of  the  trial  court,  as  either 
the  original  bill  or  a  copy  thereof.  (Moore  v.  Waterman, 
40  Neb.  498;  Wax  v.  State,  43  Neb.  18;  Yenny  v.  Central 
City  Hank,  44  Neb.  402;  Martin  v.  Fillmore  County,  44  Neb. 
719;  Uniwi  P.  R.  Co.  v.  Kinney,  47  Neb. '393;  Romlnrg  v, 
Fokkvn,  47  Neb.  198;  Derse  v.  Straus,  49  Neb.  G«5.)  For 
the  reason  stated  the  judgment  is 

Affirmed. 


David  Van  Et'i^n  et  al.  v.  Wuaaam  Mbdland  et  al. 

Filed  February  2, 1898.    No.  7712. 

1.  Taxation:  Action  to  Enforce  Lien:  Notice  to  Redeem.    It  is  the 

settled  rule  in  this  state  that  a  purchaser  at  a  tax  sale  is  not 
required  to  give  the  notice  to  redeem  mentioned  in  section  3, 
article  9,  oif  the  constitution,  to  maintain  an  action  to  enforce  a 
tax  lien. 

2.  Pleading:  Definiteness:  Waiver.    The  filing  of  a  demurrer  to  a 

petition  is  a  waiver  of  the  right  to  insist  that  the  allegations  of 
the  pleading  shall  be  made  more  definite  and  certain. 
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3.  New  Trial:  Bxckptiona:  Review.  An  exception  In  the  trial  court 
'to  an  order  denying  a  motion  for  a  new  trial  is  necessary  to  obtain 
a  review  in  this  court  of  questions  properly  included  in  such 
motion. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Fkrguson,  J.     Affirmed, 

David  Van  Etten,  for  plaintiflfs  in  error. 

Hcnt-y  W.  Pennocky  A.  C  Troup,  Francis  A.  Brogan,  SiHtz- 
ler  d  Mcintosh,  and  B,  F.  Cochran,  contra. 

NORVAL,  J. 

This  is  a  proceeding  to  review  the  decree  of  the  district 
court  foreclosing  a  tax  lien. 

The  first  assignment  is  that  the  trial  court  erred  in 
overruling  the  <leniurrer  to  the  petition.  It  is  insi^st^  d 
that  the  petition  is  fatally  defective,  inasmuch  as  it  is  njt 
allegenl  therein  that  notice  to  redeem  from  the  tax  sale 
had  been  served  upon  the  occupants  of  the  land.  Sectian 
3,  ai-tide  9,  of  the  constitution  is  invoked  to  sustain  the 
contention,  which  provides:  "The  right  of  redemption 
from  all  sales  of  real  estate,  for  the  non-payment  of  taxe.^ 
or  special  assessments  of  any  character  whatever,  sball 
exist  in  favor  of  owners  and  persons  interested  in  such 
real  estate,  for  a  i)eriod  of  not  less  than  two  years  from 
such  sales  thereof;  Provided,  That  occupants  shall  in  all 
cases  be  served  with  personal  notice  before  the  time  of 
redemption  expires."  The  foregoing  provision  has  been 
frequently  under  consideration  by  this  court,  and  it  has 
been  uniformly  ruled  that  tlie  redemption  notice  is  essen- 
tial only  where  a  tax  deed  is  sought,  and  that  service  of 
such  notice  is  unnecessary  to  maintain  an  action  to  en- 
force a  tax  lien.  {Bryant  i\  Fjfiiuhrook,  16  Neb.  217;  Lam- 
iners  v.  Com}<focl\  20  Neb.  341 ;  MdJlure  v,  Lnvender,  21  Neb. 
181;  Ihlphrvy  r.  Rvdick,  21  Neb.  80.)  This  construction 
of  the  constitution  has  been  adhered  to  so  long  as  to  now 
become  a  rule  of  property,  and  we  dg  not  f^el  ftt  liberty 
to  investigate  the  question  aaew. 
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After  the  demurrer  was  overruled,  the  defendants 
assailed  the  petition  by  a  motion  to  make  the  pleading 
more  definite  and  specific  by  attaching  copies  of  the  re- 
ceipts for  taxes  paid.  The  motion  was  denied,  and  the 
ruling  is  urged  as  a  ground  for  reversal.  The  motion 
was  made  too  late  to  be  of  any  avail.  It  should  have 
been  presented  prior  to  the  filing  of  the  demurrer.  {Fritz 
v.  Grosnicklaus,  20  Neb.  413.) 

Another  contention  is  that  plaintiff  permitted  the  real 
estate,  to  be  sold  for  taxes  before  the  expiration  of  the 
last  day  of  the  second  annual  sale  occurring  after  the 
date  of  plaintiff's  purchase,  and  therefore  section  120, 
article  1,  chapter  77,  of  the  Compiled  Statutes  should 
control  the  case.  The  record  discloses  that  plaintiff's 
purchase  was  on  October  17, 1888,  and  that  the  real  estat«* 
was  again  sold  to  one  Pilot  on  November  10,  1891,  which 
was  during  the  third  annual  sale  after  the  one  at  which 
plaintiff  bid  in  the  land  at  tax  sale.  The  section  of  the 
statute  invoked  by  the  defendant,  therefore,  has  no  appli- 
cation here. 

It  is  finally  insisted  that  there  was  error  in  the  assess- 
ment in  the  amount  of  recovery.  This  question  was 
raised  by  the  motion  for  a  new  trial,  but  it  is  unavailing 
in  this  court,  for  the  reason  no  exception  was  taken  in  the 
court  below  to  the  overruling  of  such  motion.  (Lowrie  v. 
France,  7  Neb.  191;  Murray  t\  School  District,  11  Neb, 
436;  Burke  v.  Pepper,  29  Neb.  320.)     The  decree  is 


Affirmed. 


State  of  Nebraska,  ex  rel.  Williaai  Medland,  v. 
Cunningham  K.  Scott. 

Filed  Fp:bruaky  2, 1898.    No.  9538. 

1.  Time  to  Present  BUI  of  Exceptions  for  Allowance.  When  forty 
days  are  given  to  prepare  and  serve  a  bill  of  exceptions,  the 
draft  of  the  bill  and  proposed  amendments  are  submitted  to  the 
triftl  jud^e  in  time,  if  presented  to  blm  within  sixty  days  after 
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the  final  adjournment  of  the  term  at  which  the  decision  was  ren- 
dered. 

2.  .    The  third  division  of  the  syllabus  in  Schields  t?.  Horhach,  40 

Neb.  103,  disapproved. 

Original  application  for  a  writ  of  mandamus  to  com- 
pel the  respondent,  as  one  of  the  judges  of  the  district 
court  of  Douglas  county,  to  sign  a  bill  of  exceptions. 
Writ  allmccd. 

Henry  W.  Penn(H%  for  relator, 

Connell  d  Ires,  contra. 

NORVAL.,  J. 

This  is  an  original  application  for  a  peremptory  writ 
of  mandamus  to  compel  the  respondent,  one  of  the  judges 
of  the  district  court  of  Douglas  county,  to  sign  and  settle 
a  bill  of  exceptions  in  a  cause  tried  before  him  wherein 
relator  was  plaintiff  and  Henry  Schlueter  and  others 
were  defendants.  The  respondent  insists  that  the  pro- 
posed bill  of  exceptions  was  not  presented  to  him  for 
allowance  within  the  time  prescribed  by  law,  and  his 
refusal  to  allow  the  bill  is  placed  upon  that  ground  alone. 
The  decree  in  tlie  cause  in  which  the  bill  of  exceptions 
is  sought  was  entered  at  the  February  term,  1897,  of  the 
district  court,  and  which  term  adjourned  sine  dk  on  Ajml 
10,  1897.  Forty  days  from  such  final  adjournment  were 
allowed  relator  by  the  court  within  which  to  prepare  and 
serve  a  bill  of  exceptions.  The  proposed  bill  was  served 
upon  counsel  for  the  defendants  in  said  cause  on  May  19. 
1897,  who  returned  the  same  to  plaintiff's  counsel  on  the 
29th  day  of  the  same  month  with  one  proposed  amend- 
ment. On  June  4,  1897,  relator  served  notice  upon  de- 
fendants' counsel  that  on  the  9th  day  of  said  month  the 
draft  of  the  bill  would  be  submitted  to  respondent  for 
settlement  and  allowance,  and  it  was  presented  to  him 
at  the  time  and  place  designated  in  said  notice.  Where- 
upon   counsel    for   defendants   objected    and    proteste<l 
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against  the  settling  of  said  bill  on  the  ground  that  it  had 
not  been  submitted  to  the  respondent  within  the  i)eriod 
fixed  by  statute. 

It  will  be  observed  that  the  proposed  bill  was  not  sub- 
mitted to  the  respondent  for  allowance  within  ten  days 
from  the  time  it  had  been  returned  to  relator's  counsel 
with  the  proposed  amendment  thereto,  but  was  pres  nted 
to  the  trial  judge  within  sixty  days  from  the  final  ad- 
journment of  the  term  at  which  the  decree  was  rendered. 
It  is  argued  by  counsel  for  respondent  that  the  law  re- 
quires a  proposed  bill  of  exceptions  to  be  submitted  to  the 
trial  judge  for  his  signature  within  ten  days  from  the 
time  the  draft  is  returned  to  the  party  seeking  the  allow- 
ance of  the  bill.  Schields  v.  Ilorbachy  40  Xeb.  103,  sup- 
ports this  contention,  but  such  holding  is  in  direct  conflict 
with  the  earlier  and  later  decisions  of  this  court  con- 
struing sectiou  311  of  the  Code  of  Civil  Procedure.  In 
First  Nat  Bank  v.  Bartlett,  8  Neb.  321,  the  court  says: 
"The  party  excepting  has  fifteen  days  from  the  rising  of 
the  court  in  which  to  reduce  his  exceptions  to  writing, 
and  submit  the  same  to  the  adverse  party  without  an 
order  of  the  court.  If  he  desires  a  longer  period  of  time 
in  which  to  prepare  and  submit  the  same  to  the  adverse 
party,  the  court  may  extend  the  time  not  to  exceed  forty 
days  from  the  rising  of  the  court.  In  such  case,  the  bill 
must  be  submitted  to  the  adverse  party  within  the  period 
prescribed  in  the  order.  The  adverse  party  then  has  ten 
days  in  which  to  propose  amendments  and  return  the  bill 
to  the  party  excepting.  The  party  seeking  the  settle- 
ment of  the  bill  has  ten  days  after  the  time  limited  for 
the  return  of  the  bill  to  him,  with  the  proposed  amend- 
ments, in  which  to  present  the  same  to  the  judge  for  his 
signature,  making  sixty  days  in  all  from  the  rising  of  the 
court.  But  where  a  shorter  period  is  fixed  upon,  when 
the  bill  must  be  prepared  and  presented  to  the  adverse 
party  for  examination  and  amendment,  the  twenty  days 
within  which  the  bill  must  be  signed  by  the  judge  dates 
from  that  period  and  cannot  be  extended  beyond.     ♦     ♦ 
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The  design  of  the  law  evidently  is  to  allow  a  fixed 
jieriod  for  the  presentation  of  a  bill  to  tht*  adverse  party 
for  the  ])roposal  of  amendments,  and  for  presentinj^;  th*^ 
amended  bill  to  the  Jud{;e  for  his  approval  and  signatures 
being  analogous,  in  that  regard,  to  the  return  and  an- 
swer day  of  a  summons."  This  ease  has  been  cited  with 
approval  and  followed  in  Shcrwin  t\  OVonnor,  23  Neb. 
221;  SItatv  r.  Gaslin,  25  Neb.  71.  Those  decisions  were 
not  referred  to  or  commented  upon  in  Schields  v.  Horbtich, 
Hupra;  and  in  ('otnvatf  r.  (1  rimes,  4«  Neb.  288,  the  doctrin** 
announced  in  First  Xat.  Hank  r.  Barilctt  and  the  cas. « 
following  it  was  reaffirmed.  My  associates  are  of  the 
opinion  that  where  forty  days  are  allowed  to  prepare  and 
serve  a  bill  of  exceptions,  the  draft  and  proposed  amend- 
ments may  be  presented  to  the  trial  judge  for  his  signa- 
ture upon  proi)er  notice  at  any  time  within  sixty  days 
from  the  final  adjournment  of  the  term  of  court  at  which 
the  decision  was  rendered,  while  the  writer  adheres  to 
the  rule  stated  in  the  third  division  of  the  syllabus  in 
Schiclds  V.  Horhaclu  40  Neb.  103.  It  follows  that  the  pro- 
posed bill  was  submitted  to  the  respondent  within  the 
statutory  period,  and  should  be  allowed  by  him  as  thi' 
bill  of  exceptions  in  the  case.  As  the  respondent  was 
induced  to  withhold  his  signature  from  the  bill  by  reasoij 
of  the  decision  in  Schiclds  r.  Uorhach,  supra,  the  writ  will 
be  allowed  without  costs. 

Writ  allowed. 
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Grand  Island  Banking  Company  et  al.,  appelt^ants, 
V.  Mauy  E.  Wrioht  et  al.,  appellees. 

Filed  Febrtary  2, 1898.    No.  6538. 

1.  Married  Women:  Contracts.    The  common-law  disability  of  a  mar- 

ried woman  to  contract  is  in  force  in  this  state,  except  as  abro- 
gated by  statute. 

2.  :   :   Separate  Estate.    She  may  make  contracts  only 
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in  reference  to  ber  separate  property,  trade  or  business,  or  upon 
tbe  faitb  and  credit  tbereof  and  witb  the  intent  on  her  part  to 
tbereby  cbarge  her  separate  estate. 

:   :   .    Whether  a  contract  of  a  married  woman 


was  so  made  is  a  question  of  fact. 

4. :  :  :  Action  on  Note:  Burden  op  Proof.    When 

a  married  woman  signs  a  note  there  is  no  presumption  that  she 
intended  thereby  to  fasten  a  liability  upon  her  separate  estate, 
but  In  an  action  on  such  note,  where  coverture  is  pleaded  as  a 
defense,  and  proved,  the  burden  is  upon  the  plaintiff  to  establish 
that  it  was  made  with  reference  to,  and  upon  the  credit  of,  her 
property,  and  with  the  intent  to  bind  the  same.   . 

5. ;  Suretyship:  MoRTaAGE.s:  Deficiency  Judgment.    Where  a 

husband  gives  a  note  for  his  own  indebtedness,  and  the  wife  signs 
the  same  as  surety  merely  and  executes  a  mortgage  to  secure  the 
payment  thereof  upon  her  own  real  estate,  a  personal  judgment 
cannot  be  rendered  against  her  on  foreclosure  for  any  deficiency 
after  sale  of  the  premises,  where  it  is  not  disclosed  that  in  exe- 
cuting the  note  and  mortgage  it  was  the  intention  to  bind  her 
property  generally. 

Appeal,  from  the  district  court  of  Hall  county.     Heard 
below  before  Harrison,  J.    Affirmed. 

Charles  G.  Ryan,  for  appellants. 

W.  H.  Thompson,  contra.     • 

NORVAL,  J. 

The  Grand  Island  Banking  Company  and  John  Lang 
each  brought  a  separate  action  in  the  district  court  of 
Hall  county  against  Mary  E.  Wright  and  Frederick 
Wright,  wife  and  husband,  to  foreclose  two  real  estate 
mortgages  upon  the  same  property,  given  by  the  defend- 
ants to  secure  promissory  notes  executed  by  them.  Sub- 
sequently the  suits  were  consolidated  by  consent  of 
parties,  a  decree  of  foreclosure  was  entered,  and  the  mort- 
gaged premises  were  sold  thereunder;  but  the  proceeds 
were  insufficient  to  pay  the  amount  due  upon  the  mort- 
gages. Applications  for  deficiency  judgments  were  made 
by  the  plaintiffs,  which  were  denied  as  to  the  defendant 
Mary  E,  Wright,  but  such  judgment  was  rendered  a.t!:ain  ^t 
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the  said  Frederick  Wright  in  favor  of  each  of  the  plain- 
tiff h  for  the  full  amount  due  them  respectively,  after 
applying  the  proceeds  arising  from  the  sale  of  the  mort- 
gaged property.  Plaintiffs  appeal  from  the  decision 
denying  their  applications  for  judgments  in  deficiency 
against  Mary  E.  Wright.  The  sole  question  in  the  case 
is  whether  she  was  liable  to  a  personal  judgment  upon 
either  of  the  notes  secured  by  the  mortgages.  It  is  undis- 
puted that  the  notes  and  mortgages  were  signed  by  both 
defendants,  tjiat  the  real  estate  covered  by  the  mortgages 
at  the  time  they  were  executed  was  owned  by  Mary  E. 
Wright,  who  was  then  a  married  woman  living  with  her 
husband,  and  that  in  neither  of  the  notes  or  mortgages 
is  there  any  stipulation  to  the  effect  that  they  were  given 
with  reference  to  her  separate  property,  or  that  her  estate 
generally  should  be  bound  for  the  payment  of  the  debts 
secured  by  said  mortgages.  There  is  to  be  found  in  the 
bill  of  exceptions  evidence  tending  to  establish  that  the 
notes  were  executed  to  obtain  loans  made  to  the  husband 
alone  for  his  individual  use  and  benefit;  that  no  part  of 
the  debts  was  contracted  by  the  wife,  or  in  her  behalf; 
that  she  signed  the  notes  as  surety  merely  for  Mr.  Wright, 
there  being  no  agreement  or» understanding  of  any  kind, 
nor  any  fact  or  circumstances  proven,  from  which  an  in- 
ference can  be  drawn  that  her  property,  other  than  that 
covered  by  the  mortgages,  if  any  she  possessed,  which  is 
not  shown,  should  be  liable  for  the  payment  of  the  notes. 
We  are  persuaded  that  the  evidence  adduced  was  suf- 
ficient to  authorize  the  trial  court  in  finding  that  the 
notes  were  not  made  with  reference  to  5Irs.  Wright's 
sei)arate  estate,  or  that  she  agreed  or  intended  to  bind 
the  same,  except  to  the  extent  of  the  property  actually 
pledged  by  the  mortgages.  Under  the  facts  disclosed  by 
this  record  was  either  of  the  plaintiffs  entitled  to  a  de- 
ficiency judgment  against  Mrs.  Wright? 

The  important  question  that  confronts  us  in  this  case 
is  the  liability  of  a  married  woman  on  her  contracts  of 
suretyship.     The  solution  of  this  question  depends  upon 
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the  extent  of  the  power  conferred  upon  her  by  the  legis- 
lature to  create  debts  to  be  paid  out  of  her  separate 
property,  since,  at  common  law,  a  married  woman  is 
wholly  incompetent  to  contract  in  her  own  name,  and 
this  rule  is  in  force  in  this  state  unless  it  has  been  abro- 
gated in  whole  or  in  part  by  statute.  By  section  1,  chap- 
ter 53,  Compiled  Statutes,  the  property  which  a  woman 
may  own  at  the  time  of  her  marriage,  and  the  rentis, 
issues,  and  profits,  or  proceeds  thereof,  as  well  as  any 
property  subsequently  acquired  by  descent,  devise,  or  the 
gift  from  any  person  except  her  husband,  are  her  sole  and 
separate  property,  and  not  subject  to  the  disposal  of  her 
husband  or  liable  for  his  debts,  except  for  necessaries  fur- 
nished the  family,  and  not  then  until  execution  against 
the  husband  for  such  indebtedness  has  been  returned  un- 
satisfied for  want  of  property  whereon  to  make  a  levy. 
Section  2  declares:  *'A  married  woman,  while  the  mar- 
riage relation  subsists,  may  bargain,  sell,  and  convey  her 
real  and  personal  property,  and  enter  into  any  contract 
with  reference  to  the  same  in  the  same  manner,  to  the 
same  extent,  and  with  like  effect  as  a  married  man  may  in 
relation  to  his  real  and  personal  property."  Section  3  pro- 
vides: "A  woman  may,  while  married,  sue  and  be  sued,  in 
the  same  manner  as  if  she  were  unmarried."  Section  4  is 
in  this  language:  "Any  married  woman  may  carry  on 
trade  or  business,  and  perform  any  labor  or  services  on 
her  sole  and  separate  account;  and  the  earnings  of  any 
married  woman,  from  her  trade,  business,  labor,  or  serv- 
ices, shall  be  her  sole  and  separate  property,  and  may  be 
used  and  invested  by  her  in  her  own  name." 

Thus  it  will  be  observed  the  legislature  has  to  some  ex- 
tent removed  the  common-law  disability  of  a  married 
woman.  In  this  state  she  may  acquire  and  hold  property 
in  her  own  right,  and  may  engage  in  business  on  her  sepa- 
rate account,  and  her  earnings  derived  either  from  such 
trade  or  business  or  from  her  labor  or  services  she  owns 
in  her  own  right.  The  implied  power  of  a  feme  covert  to 
contract  is  given  by  the  last  section  quoted;  but  this  only 
41 
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extends  to  her  separate  trade  or  business  and  to  eontraeti^ 
witli  reference  to  her  personal  services.  The  expi*e«s  au 
thority  coni*(*rred  upon  married  women  to  enter  into  c*un- 
tracts  is  to  be  found  in  section  2  copied  above.  But  this 
statute  does  not  expressly,  nor  by  implication,  enlarjire  a 
wife's  capacity  to  contract  {jjenerally.  She  can  buy  and 
sell  property  in  her  own  name  and  upon  her  own  account, 
and  enter  into  valid  contracts  with  reference  to  her  sepa- 
rate estate  the  same  as  if  she  were  a  feme  sole^  or  as  a  mar- 
ried man  may  in  relation  to  his  property.  The  statute 
does  not  undertake  to  confer  upon  a  married  woman  an 
unrestricted  power  to  make  contracts,  but  such  rip^ht  is 
limited  to  contracts  made  with  reference  to,  and  upon  the 
faith  and  credit  of,  her  separate  property  or  estate.  Upt>n 
such  contract  she  is  liable,  but  all  her  other  engagcmeniis 
and  obligations  are  void  as  at  common  law.  To  hold  un 
qualifledly  that  a  married  woman  has  the  same  right  to 
enter  into  contracts,  and  to  the  same  extent,  as  a  man 
would  be  to  disregard  the  qualifying  clause  of  said  sec- 
tion 2,  which  confers  upon  her  the  authority  to  "^'enter 
into  any  contract  with  reference  to  the  same  [her  prop 
erty]  in  the  same  manner,  to  the  same  extent,  and  wiih 
like  efifect  as  a  married  man  may  in  relation  to  his  real 
and  personal  property."  If  the  legislature  had  intende^l 
to  wholly  remove  the  common-law  disabilities  of  a  mar- 
ried woman,  and  give  her  general  power  to  make  con- 
tracts of  all  kinds,  this  intention,  doubtless,  would  have 
been  expressed  in  ai>t  and  appropriate  language.  It 
would  have  expressly  enacted  that  she  could  bind  herv-ielf 
and  her  property  by  her  general  engagements  whether 
made  or  entered  into  for  the  benefit,  or  on  account  of,  her 
separate  property  or  not,  instead  of  empowering  her  t^ 
contract  alone  with  reference  to  her  own  property,  trade, 
and  business.  In  construiug  this  statute  it  is  important 
to  bear  in  mind  that  the  legislature  was  not  attempting 
to  impose  disabilities  upon  married  women,  but  was  en- 
gaged in  i'cmoving  some  of  those  already  existing.  She 
can  contract  only  so  far  as  her  disabilities  have  been  so 
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removed  by  the  legislature.     The  statute  requires  that 
contracts,  to  be  valid,  must  be  entered  into  with  reference 
to  her  separate  property,  and  it  is  for  the  courts  to  so  con- 
strue this  enactment  as  to  carry  out  the  legislative  will. 
It  is  true  section  3  permits  a  married  woman  to  sue  and 
be  sued,  but  this  does  not  authorize  the  recovery  of  a  judg- 
ment against  her  when  no  cause  of  action  exists,  nor 
does  it  attempt  to  declare  what  contracts  of  hers  will 
support  an  action;  what  are  valid  or  what  are  nugatory. 
The  construction  we  have  given  the  statute  is  in  accord 
with  numerous  decisions  of  this  court.     {Davis  v.  First 
Nat  Bank  of  Cheyeinic,  5  Neb,  242;  Uale  v.  Christy,  8  Neb. 
264;  Spaun  v.  Mercer,  8  Neb.  357;  State  Savings  Bank  r. 
Scott,  10  Neb.  83;  Barnum  v.  Young,  10  Neb.  309;  aiVispic 
v.  Smith,  20  Neb.  455;  Eekman  v.  Scott,  34  Neb.  817;  God 
frey  v.  Megahan,  38  Neb.  748;  Buffalo  County  Nat  Bank  v. 
Sharpe,  40  Neb.  123;  MvKinncy  i?.  Hopxcood,  46  Neb.  871.) 
HaU  V.  Christy,  cited  above,  was  an  action  to  foreclose  a 
mortgage  given  by  the  defendants,  husband  and  wife,  to 
secure  their  promissory  note.     The  trial  court  found  that 
the  wife  was  personally  liable  for  the  debt     This  court 
held  she  incurred  no  personal  obligation  by  executing  the 
note.     The  third  paragrai)h  of  the  syllabus  reads  as  fol- 
lows:   "Under  sections  42  and  43,  chapter  61,  General 
Statutes,  a  married  woman  may  sell  and  convey  real 
estate,  or  any  interest  she  may  have  therein,  the  same 
as  if  she  were  single.     As  to  her  other  contracts  she  is 
liable  only  to  the  extent  that  they  are  made  with  refer- 
ence to,  and  on  the  faith  and  credit  of,  her  separate 
estate."    It  is  suggested  that  the  holding  in  that  case  as 
to  the  personal  liability  of  Mrs.  Christy  was  mere  obiter 
for  the  reason  the  question  did  not  then  arise,  and  could 
not  until  the  court  came  to  render  a  deficiency  judgment. 
The  finding  in  the  decree  of  foreclosure  that  Mrs.  Christy 
was  personally  liable  for  the  debt  would  have  bound  her, 
unless  set  aside,  so  that  the  decision  on  that  proposition 
was  not  obiter.     This  is  the  effect  of  the  decision  in  Stover 
V.  Tompkins,  34  Neb.  465.     We  quote  the  first  clause  of 
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the  syllabus  of  the  case:  "Where  a  grantee  of  real  estate 
has  assumed  in  the  deed  of  conveyance  a  certain  mort- 
«:age  as  part  of  the  consideration,  and  in  an  action  to  fore- 
close had  been  made  a  defendant  and  a  decree  rendered 
against  him  that  he  should  be  liable  in  case  of  deficiency, 
which  decree  remained  unreversed  and  without  modifica- 
tion, he  will  not  be  permitted,  when  judgment  for  de- 
ficiency is  sought,  to  set  up  facts  which  existed  when  the 
original  decree  was  obtained  and  should  have  been 
pleaded  to  show  that  he  was  not  liable." 

State  Savings  Batik  v.  Scott,  10  Neb.  83,  was  an  action 
upon  a  joint  and  several  promissory  note  signed  by  W.  D. 
Scott  and  S.  A.  Scott,  husband  and  wife.  The  coverture 
of  Mrs.  Scott  was  pleaded.  The  trial  court  found  thar 
Klie  executed  the  note  as  surety  for  her  husband,  and  was 
not  liable  for  its  payment.  This  court  affirmed  the  judg- 
ment, the  last  clause  of  the  syllabus  being  in  the  follow- 
ing language:  "A  wife  is  bound  by  her  contracts  when 
made  with  reference  to  or  upon  the  faith  and  credit  of 
her  separate  estate,  but  she  is  not  bound  as  surety  upon 
a  promissory  note  unless  it  appears  that  she  intended 
thereby  to  bind  her  separate  estate."  The  same  doctrine 
was  again  stated  in  Evknian  v.  Scott,  34  Neb.  817. 

Barmnn  v.  Young,  10  Neb.  309,  was  a  suit  against  a  mar- 
ried woman  upon  her  promissory  note,  the  sole  questitin 
involved  being  whether  her  coverture  relieved  her  from 
liability  for  its  payment.  From  a  verdict  in  her  favor 
the  plaintiff  prosecuted  error.  This  court  affirmed  the 
judgment,  and  approved,  as  containing  a  fair  expression 
of  the  law,  the  following  instructions  given  upon  the 
trial : 

"1.  The  defendant  being  a  married  w^oman  at  the  time 
she  signed  the  note  in  question,  she  will  not  be  liable  for 
the  payment  thereof  unless  it  was  given  with  reference 
to,  and  on  the  faith  and  credit  of,  her  separate  property 
and  estate. 

''2.  You  are  instructed  by  the  court  that  under  the  law 
and  evidence  of  this  case  the  material  question  for  you  to 
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settle  from  the  evidence  is,  Did  the  defendant,  at  th'^ 
time  she  gave  the  note  to  John  G.  Compton,  contract  with 
reference  to  and  upon  the  faith  and  credit  of  her  separate 
(*state?  If  she  did  so  contract,  then  she  would,  undei* 
the  law  of  this  case,  be  liable  for  the  full  amount  of  th  ' 
note.  But  if  from  the  evidence  you  find  that  she  did  not 
so  contract  with  reference  to,  and  upon  the  faith  and 
credit  of,  her  separate  estate,  then  you  must  find  for  th? 
defendant." 

Godfrey  v.  Megahan,  38  Neb.  748,  was  a  suit  against  a 
husband  and  wife  upon  a  promissory  note  executed  by 
them  for  a  pre-existing  debt  of  the  husband,  the  wife 
signing  the  same  as  surety  merely.  She  pleaded  her 
coverture,  and  that  the  note  was  not  executed  with  refer 
once  to  her  separate  property,  trade,  or  business,  but  a' 
the  request  of  her  husband  as  surety  for  him.  Upon  a 
trial  to  the  court  this  defense  was  sustained  and  the 
action  dismissed  as  to  Mrs.  Megahan,  which  judgment 
was  sustained  upon  a  review  of  the  record  by  this  coui^t. 
The  propositions  decided  in  that  case  are  clearly  stated 
in  the  syllabus  of  the  opinion  prepared  by  RACrAN,  C,  a  > 
follows: 

"1.  The  disability  of  a  married  woman  to  make  a  valid 
contract  remains  the  same  as  at  common  law,  except  in 
so  far  as  such  disability  has  been  removed  by  our  stat- 
utes. 

"2.  The  statute  has  removed  the  common  law  disability 
of  a  married  woman  to  make  contracts  only  in  case  s 
where  the  contract  made  has  reference  to  her  separate 
property,  trade,  or  business,  or  was  made  upon  the  faith 
and  credit  thereof,  and  with  intent  on  her  part  to  thereby 
bind  her  separate  property. 

"3.  Whether  a  contract  of  a  married  woman  was  mad(» 
with  reference  to  her  separate  property,  trade,  or  bu>i 
ness,  or  upon  the  faith  and  credit  thereof,  and  with  intent 
on  her  part  to  thereby  bind  her  separate  property,  is  al- 
ways a  question  of  fact." 

In  Buffalo  County  Nat  Bank  v.  ^Jiarpe,  40  Neb.  123,  it 
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was  held  that  whore  a  married  woman  ex(  cutes  a  mort- 
gage on  her  real  estate  to  secure  tlie  debt  of  her  husband, 
her  separate  estate  to  the  extent  of  the  property  mort- 
gag(Hl  is  bound  for  the  payment  of  such  debt.  Of  the 
same  purport  is  the  case  of  Watts  r.  Gantt.  42  Neb.  869. 

In  Smith  r.  Spauhlintjy  40  Neb.  339,  it  was  decided  that  a 
married  woman  may  contract  as  surety  for  her  husband, 
but  that  decision  did  not  overrule  or  modify  the  prior 
adjudications  of  this  court  relative  to  the  liabilities  of 
married  wonH»n  on  their  contracts,  as  an  examination  of 
the  opinion  will  disclose.  This  court  held  that  the  trial 
court  in  that  case  erred  in  refusing  an  instruction  em- 
bodying the  proposition  enunciated  in  the  syllabus  in 
Barnum  i\  Yonmj,  10  Neb.  309. 

In  Iin(fg.s  r.  Fir,st  Xat.  Bank  of  Beatricey  41  Neb.  17,  it 
was  rul(*d  that  a  married  woman  is  liable  on  a  note  which 
she  signed  as  surety^  when  the  note  contained  a  clause 
pledging  her  separate  estate  for  its  payment. 

This  court  has  not  in  any  instance  decided  that  a  mar- 
ried woman  is  personally  liable  on  her  general  engage- 
ments, or  that  all  the  common-law  disabilities  of  a  feme 
covert  have  been  abrogated  in  this  state.  On  the  con- 
trary, the  rule  has  been  steadfastly  adhered  to  that  her 
contracts  to  be  valid  must  be  made  with  reference  to, 
and  upon  the  faith  and  credit  of,  her  separate  property. 
Her  intention  to  charge  such  estate  must  be  disclosed. 
If  the  rule  laid  down  in  the  decisions  mentioned  above 
so  long  adhered  to  is  to  be  abrogated,  it  should  be  by 
legislative  enactment. 

There  is  much  confusion  and  conflict  in  the  decisions 
of  the  courts  of  the  different  states  upon  the  proposition 
whether  the  intention  to  charge  the  separate  estate  by 
the  giving  of  a  promissory  note  must  be  expressed  on  the 
face  of  the  instrument,  or  whether  it  may  be  established 
by  parol  evidence.  It  is  not  necessary  in  this  case  that 
we  should  decide  between  the  two  rules,  since  it  does 
not  api)ear  from  the  note  itself,  nor  was  it  established 
by  other  testimony,  that  it  was  her  intention  to  bind 
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her  own  property,  other  than  that  covered  by  the  mort- 

It  is  ehiimed  that  when  a  frmr  corert  executes  a  note  the 
presumption  arises  that  she  intended  tht^reby  to  charge 
her  separate  estate  or  property.  To  this  doctrine  we 
cannot  assent.  A  married  woman  cannot  contract  gen- 
erally, and  the  burden  is  cast  upon  the  one  seeking  to 
enforce  a  contract  against  her  to  show  that  it  is  an  obliga- 
tion she  was  authorized  to  make  under  the  statute.  An 
infant  is  not  liable  on  his  contrai^t  as  a  general  rule,  ex- 
cept for  necessaries,  but  in  an  action  against  him  on  a 
contract,  it  is  a  good  defense  to  establish  his  minority, 
unless  the  plaintiff  shows  the  debt  was  for  necessaries 
furnished  the  minor.  The  burden  is  not  upon  the  infant 
to  show  that  the  indebtedness  was  not  incurred  for  neces- 
saries. (Wood  r.  Losey,  15  N.  W.  Hep.  [Mich.]  557.)  So 
in  a  suit  against  a  married  woman  when  her  coverture  is 
I)leaded  and  proven,  it  devolves  upon  the  phuntiii  to  show 
that  the  contract  was  made  with  reference  to  and  upon 
the  credit  of  her  separate  estate.  (Voyd  r.  Lrirhner,  10  2 
Ind.  55;  Cnpp  r.  Campbell,  103  Ind.  213;  Jourhrrt  c.  John- 
son, 108  Ind.  43();  titillnrll  v,  Adamfi,  29  Ark.  34G;  Fisk  r, 
MillH,  62  N.  W.  Rep.  [JFich.]  559;  Fcchheinicr  r.  Pcircc,  70 
ilich.  440,  38  N.  W.  Hep.  325;  Kenton  In,^,  Co.  of  Keninchf 
i\  McChllan,  43  Mich.  504,  6  N.  W.  Hep.  88;  l^ehmidt  r. 
Spencer,  87  Mich.  121,  49  N.  W.  Kep.  479;  Uajjdock  Car- 
riage  Co.  v.  Pier,  74  Wis.  582,  43  N.  W.  Kep.  502;  Bnhlcr  r. 
Jennings,  49  Mich.  538,  14  N.  W.  Kep.  488;  Menard  r. 
Sifdnor,  29  Tex.  257;  TrimUe  r.  Miller,  24  Tex.  215;  Hai/nes 
r.  l^tovaU,  23  Tex.  625;  Covimjton  r.  Ihulenon,  28  Tex.  368: 
Baird  v.  Patillo,  24  S.  W.  Kep.  [Tex.]  813;  Early  r.  Lar, 
20  S.  E.  Rep.  [g.  Car.]  136;  Litton  r.  liahUcin,  8  Humjjh. 
[Tenn.]  209;  Hnghes  v.  Peters,  1  Cold.  [Tenn.]  67;  La  in 
r.  Traders  Deposit  Bank,  21  S.  W.  Kep.  [Ky.]  75(5;  //(/Ir- 
nicht  V.  Ratcls,  24  S.  Car.  461;  West  r.  Larawaj/,  2S  Mich. 
464.) 

Feehheimer  r.  Peiree,  70  ^Fich.  440,  was  an  action  upon  a 
promissory  note,  signed  by  Ella  G.  Peirce  and  Grand 
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Peirce,  husband  and  wife.  The  instrument  purported  to 
be  signed  by  the  husband  as  surety.  It  was  shown  on  the 
trial  that  the  note  was  given  for  a  loan  of  money  made 
to  the  husband.  The  cheek  for  the  money  was  delivered 
to  him,  although  it  was  payable  to  the  order  of  his  wife. 
The  jury  returned  a  verdict  against  both  makers,  and  a 
judgment  rendered  thereon  was  reversed  by  the  supreme 
court.  Campbell,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "We  think  there  was  nothing  to  go  to  the 
jury  against  defendant  It  is  the  law  of  this  state  that 
a  married  woman  can  make  no  obligation  except  on 
account  of  her  own  separate  property,  and  that  anyone 
seeking  to  hold  her  must  make  out  an  affirmative  case. 
*  *  *  The  signing  of  a  note  by  a  married  woman 
creates  no  presumption  of  consideration,  but  it  must  be 
proved." 

While  there  are  authorities  which  hold  that  when  a 
married  woman  signs  a  note,  the  presumption  arises  that 
she  intended  thereby  to  charge  her  separate  property, 
it  is  believed  that  the  rule  we  have  adopted  is  more  con- 
sistent with  sound  principle  and  the  weight  of  authority. 

It  is  argued  that  if  Mrs.  Wright  is  not  liable  in  this 
case  for  the  deficiency  remaining  after  the  sale  of  the 
pr()i)erty,  because  of  lier  coverture,  the  entire  debt  was 
void  as  to  lier,  and  the  mortgages  upon  her  real  estate 
given  to  s(^cure  the  same  indebtedness  were  not  enforcea- 
ble. The  argument  is  fallacious.  She  pledged  certain 
of  her  separate  estate  to  the  payment  of  this  indebted- 
ness, and  for  that  reason,  to  the  extent  of  the  proceeds 
of  such  property,  her  separate  estate  was  bound.  Fur- 
ther than  that  she  never  agreed  nor  was  it  her  intention 
that  her  property  should  stand  as  security  for  the  debts 
of  her  husband.  A  wife  may  make  a  valid  mortgage 
upon  her  real  estate  to  secure  a  note  executed  by  the 
husband,  for  his  indebtedness,  since  the  intention  to 
charge  her  own  property  is  manifest.  (Nelson  v.  Bevins, 
19  Neb.  715;  Buffalo  VoHiiiu  Kat,  Bank  v.  SharpCy  40  Neb. 
123;  Watts  v.  Gantt,  42  Neb.  8()9.)     But  it  does  not  follow 
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that  she  is  liable  on  the  contract  of  suretyship  where 
8uch  contract  was  not  made  upon  the  faith  and  credit  of 
her  separate  estate,  and  where  she  did  not  intend  that 
such  estate  should  be  bound  for  the  payment  of  the 
debt.  Plaint iflfs  were  not  entitled  to  a  personal  judg- 
ment against  Mrs.  Wright.  {Oaynor  v.  Blewett,  86  Wis. 
399;  Johnson  Co.  v.  Rugg,  18  la.  137;  Rogers  t\  Weily  12 
Wis.  741;  Wolff  v.  Van  Metre,  19  la.  134;  Salinas  v. 
Turner,  33  S.  Car.  231;  Grcig  v.  Smith,  29  S.  Car.  426; 
American  Mmigage  Co.  of  Scotland  v.  Owens,  72  Fed.  Rep. 
219,  18  0.  C.  A.  513.) 

Affirmed. 

Harrison,  C.  J.,  having  presided  in  the  trial  court, 
took  no  part  in  the  above  opinion. 

Sullivan,  J.,  and  Ragan,  C,  concurring. 

Ryan,  C,  dissenting. 

In  the  opinion  prepared  by  Norval,  J.,  it  is  said  that 
it  is  undisputed  that  the  notes  and  mortgage  securing 
said  notes  were  signed  by  both  Mary  E.  Wright  and  her 
husband  Fretlerick  Wright,  and  that  in  neither  is  there 
a  stipulation  that  said  instruments  were  given  with 
reference  to  the  wife's  separate  property,  or,  that  her 
estate  generally  should  be  bound  for  the  payment  of  the 
debts  secured  by  said  mortgage.  It  is  also  stated  that 
there  was  evidence  tending  to  establish  the  fact  that  the 
notes  were  executed  to  obtain  a  loan  made  to  the  husband 
alone  for  his  individual  benefit,  and  that  the  wife  signed 
the  said  notes  solely  as  surety  for  Mr.  Wright.  The 
notes  signed  by  Mrs.  Wright  were  in  the  following  lan- 
guage: 

"f  115.00.  Grand  Island,  Neb.,  August  1, 1889. 

"February  1st,  1891,  after  date,  for  value  received,  we, 
or  either  of  us,  promise  to  pay  to  the  order  of  the  Grand 
Island  Banking  Company  one  hundred  and  fifteen  and 
no  100  dollars  at  the  bank  in  Grand  Island,  Nebraska, 
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with  interest  at  ten  per  cent  per  annum  payable  from 
maturity.  It  is  expressly  understood  that  all  the 
makers  of  this  note  are  principals  thereon.  The  in- 
dorsers  severally  waive  j)resentment  for  payment,  pro- 
test, and  notice  of  protest  and  notice  of  non-pnynicnt  of 
this  note  and  all  defense  on  the  iifround  of  any  extension 
of  the  time  of  its  payment,  or  any  part  thereof,  that  may 
be  given  to  the  holder  or  holders  to  them  or  either  of 
them.  Secured  by  mortgage  of  even  date  herewith  ou 
lots  7  and  8,  block  98,  in  Railroad  Addition  to  Grand 
Island,  recorded  in  Hall  county,  Nebraska. 

''Mary  E.  Wmcarr. 

"Fkederick  Wright.'- 

The  only  note  made  to  John  Lang  was  in  the  following 
language: 

^'12,300.00. 

"Grand  Island,  Nebraska,  August  Ist,  1889. 
"On  the  first  day  of  August,  1894,  I  promise  to  pay 
John  Lang,  or  order,  twenty -three  hundred  and  no  100 
dollars,  with  interest  from  this  date  until  paid  at  the 
rate  of  7  per  cent  per  annum,  paj'^able  semi-annually  a& 
per  coupon  attached.  Value  received.  Principal  and 
interest  payable  at  the  office  of  the  Grand  Island  Bank- 
ing Company  in  Grand  Island,  Nebr.  Should  any  of  the 
said  interest  be  not  paid  when  due,  it  shall  bear  interest 
at  the  rate  of  ten  per  cent  per  annum  from  the  tim.*  same 
becomes  due,  and  upon  failure  to  pay  any  of  said  interest 
within  thirty  days  after  due,  the  holder  may  elect  to 
consider  the  whole  note  due  and  it  may  be  collected  at 
once.  It  is  expressly  agreed  and  declared  that  these 
notes  are  made  and  executed  under,  and  are  in  all  re- 
spects to  be  construed  by,  the  laws  of  the  state  of  Ne- 
braska, Mary  E.  WRiGirr. 

"Frederick  Wright." 

In  respect  to  the  mortgages  to  secure  the  notes  it  was 
stipulated  that  the  legal  title  of  the  mortgaged  property 
was,  when  the  mortgages  were  made,  held  by  Mary  E. 
Wright 
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Section  2,  chapter  53,  Compiled  Statutes,  is  iu  this  lan- 
guage: "A  married  woman  while  the  married  relation 
subsists  may  bargain,  sell,  or  convey  her  real  and  per- 
sonial  property,  and  enter  into  any  contract  with  refer- 
ence to  the  same,  in  the  same  manner,  to  the  same  extent, 
and  with  like  effect  as  a  married  man  may  in  relation 
to  his  real  and  personal  property."  Section  3  of  the 
same  chapter  provides:  "A  woman  may,  while  married, 
sue  and  be  sued  in  the  same  manner  as  if  she  were  un- 
married." By  section  1  of  the  aforesaid  chapter  it  i^-^ 
provided  that  any  property  that  a  woman  in  this  stato 
may  own  at  the  time  of  her  marriage  and  any  property 
that  she  may  afterwards  acquire  from  any  person,  exce^^.t 
her  husband,  shall  be  her  separate  property.  The  pre- 
visions of  these  sections  are  supplemented  by  those  of 
section  4,  which  section  is  in  this  language:  "Any  mar- 
ried woman  may  carry  on  trade,  or  business,  and  per 
form  any  labor  or  service  on  her  sole  and  separate  ac- 
count; and  the  earnings  of  any  married  woman  from  her 
trade,  business,  labor,  or  services  shall  be  her  sole  and 
separate  property,  and  may  be  used  and  invested  by  her 
in  her  own  name." 

The  power  of  a  inarried  woman  to  bind  her  estate  in 
the  same  manner  as  a  man  might  do,  would,  under  the 
above  provisions,  exist  without  room  for  any  question 
whatever,  but  for  the  supposed  limitations  found  em- 
bodied in  section  2  in  this  language,  "and  enter  into  any 
contract  with  reference  to  the  same."  One  view,  and 
that  adopted  in  the  aforesaid  opinion,  as  I  understand  it, 
is  that  by  reason  of  these  qualifying  words  there  should 
be  contained  in  every  contract  made  by  a  married  woman 
express  words  to  the  effect  that  by  her  said  contract  she 
intends  to  bind  her  separate  estate.  In  view  of  our  stat- 
utes I  shall  now  consider  the  cases  cited  in  support  of 
this  proposition  and  such  other  decisions  of  this  court 
as  bear  upon  this  subject.  It  is  not  questioned  that  the 
statute  under  consideration  was  enacted  to  relieve  mar- 
ried   women    of    their    common-law    disabilities.     The 
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words  of  limitation  found  in  section  2  might,  therefore, 
be  held  necessary  because  in  the  statute  the  status  of 
married  women's  property  alone  was  under  considera- 
tion.    If  from  section  2  there  should  be  dropped  the 
words  "and  enter  into  any  contract  with  reference  to 
the  same"  and  the  corresponding  words  "in  relation  to," 
it  would  read  thus:  "A  married  woman,  while  the  mar- 
riage relation  subsists,  may  bargain,  sell,  or  convey  her 
real  or  personal  property  in  the  same  manner,  to  the 
same  extent,  and  with  the  same  effect  as  a  married  man 
may  his  real  and  personal  property."    This  would  em- 
power her  only  to  bargain,  sell,  or  convey  her  property. 
She  could  make  no  other  contract  with  reference  to  it 
To  avoid  this  resujt  the  general  enabling  clause,  "and 
enter  into  any  contract  with  reference  to  the  same,"  was 
inserted.     Let  us  now  consider  section  2  simply  with 
reference  to  this  clause.     For  this  the  parts  involved  are 
as  follows:  "A  married  woman     »     »     ♦    may     ♦     ♦     • 
enter  into  any  contract  with  reference  to  the  same  (her 
real  and  personal  property)  in  the  same  manner,  to  the 
same  extent,  and  with  like  effect,  as  a  married  man  may 
in  relation  to  his  real  and  personal  property."     If  the 
limitation  under  consideration  requires  that  a  married 
woman,  in  order  to  contract  with  reference  to  her  real 
iuid  personal  property  must,  in  such  contract,  expressly 
so  recite,   what  shall   be  said   of  the  language   "may 
*     *     *     contract  with  reference  to  the  same  in  the 
Ksiiiie  manner     *     *     *     as  a  married  man,  in  relation 
to  his  real  and  personal  property"?     No  one  would  claim 
that  a  married  man  could  render  liable  to  his  debts  his 
real  and  personal  property  only  by  expressly  stating  in 
his  promissory  note  that  he  intended  thereby  to  bind 
such  separate  real  and  personal  property.     This,  how- 
ever, must  be  the  logical  effect  of  the  above  provision, 
if  it  is  so  construed  as  to  make  this  requirement  in  rela- 
tion to  the  property  of  married  women,  for,  by  statute, 
the  property,  real  and  personal,  of  each  is  to  be  bound 
in  the  same  way  as  is  the  like  property  of  the  other.     The 
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fact  that  the  legislature  iutended  in  the  chapter  to  con 
fine  its  effects  to  the  contractual  capacities  of  a  married 
Avoman  and  used  the  jjfuarded  language  which  it  did  with 
regard  to  the  rights  of  a  married  woman  to  contract  with 
reference  to  her  proportj^  so  that  it  w^ould  not  b?  mi;%- 
nnderstood  as  changing  her  marital  status  and  duties 
toward  her  husband,  is  manifested  from  the  considera- 
tion that  her  right  to  contract  is  the  same  as  the  right  of 
a  married  man,  that  is  to  say,  such  duties  and  liabilities 
as  the  marriage  relation  implies  between  the  parties 
thereto,  remain  unaffected  by  this  chapter.  By  virtue  of 
section  2,  chapter  53,  Compiled  Statutes,  there  exists 
such  a  correlation  between  the  contractual  powers  of  a 
married  woman  and  those  of  a  married  man,  with  respect 
to  their  property  rights,  that,  unless  we  are  willing  to 
say  that  married  men  do  not  contract  with  reference  to 
their  separate  property  unless  their  promissory  notes  or 
other  evidences  of  indebtedness  so  state  in  express  lan- 
guage, we  cannot  consistently  insist  upon  that  require- 
ment in  relation  to  the  contracts  of  a  married  woman. 
Notwithstanding  the  confident  language  to  the  contrary 
in  the  opinion  filed  as  to  the  construction  which  should 
be  placed  upon  this  chapter  of  the  Compiled  Statutes 
defining  the  contractual  rights  of  married  women,  I 
think  we  are  not  enlightened  by  a  clear  uniformity  in 
the  adjudications  of  this  court. 

In  Wehh  r.  HosvUon,  4  Neb.  308,  Maxwell,  J.,  said  in 
effect  that,  at  common  law,  the  husband  and  wife  wer<^ 
treated  as  one  person,  and  that  during  coverture  her 
legal  relation  and  existence  were  treated  as  though  sus 
pended,  but  that,  in  equity,  a  married  woman,  as  to  con- 
tracts with  reference  to  her  separate  property,  was  re- 
garded as  feme  sole.  Following  this  observation  there 
occurred  in  the  opinion  this  language:  "And  the  fact 
that  a  debt  has  been  contracted  during  coverture  either 
as  principal  or  as  sun^ty  for  herself  or  husband  <  i* 
jointly  with  him,  seems  ordinarily  to  be  held  prima  fn  ic 
evidence  of  an  intention  to  charge  her  separate  e>t.;t" 
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without  any  proof  of  a  positive  agreement  or  intention 
to  do  so.  {Bull pin  v.  Clarke,  17  Ves.  [Eng.]  365;  Story, 
Equity  Jurisprudence  1400;  Murry  v.  Barlee,  4  Sim. 
[Eng.]  82;  Oireus  i\  Dukerson,  1  Craig  &  Ph.  [Eng.]  48; 
Norton  v.  TurviU,  2  P.  Wm.  [Eng.]  144.)  Our  statute;; 
provide  that  ^a  married  woman,  while  the  marriage  rela 
tion  subsists,  may  bargain,  sell,  or  convey  her  real  and 
personal  property  and  enter  into  any  contract  with  ref- 
erence to  the  same  in  the  same  manner,  to  the  same 
extent,  and  with  like  effect  as  a  married  man  may  in 
relation  to  his  real  and  personal  property.  A  marrieil 
woman  may  carry  on  any  trade  or  business  and  perfonu 
any  labor  or  services  on  her  sole  and  separate  account, 
and  the  earnings  of  any  married  woman  from  her  trade, 
labor,  business,  or  services  shall  be  her  sole  and  separate 
property  and  may  be  used  and  invested  by  her  in  her 
name.'  In  the  case  of  Yale  v.  Dederer,  22  N.  Y.  450,  wheiv* 
a  wife  signed  a  note  with  her  husband  as  surety,  she 
having  a  separate  estate,  the  court  held  that  unless  tie 
consideration  of  the  contract  was  one  going  to  the  diren 
benefit  of  the  estate  the  intention  to  charge  the  separai< 
estate  must  be  stated  in,  and  be  a  part  of,  the  contract 
And  the  court  refused  to  permit  parol  proof  to  establisii 
that  intention.  That  decision,  in  our  opinion,  cannii 
be  sustained  on  either  principle  or  authority."  Thtii 
was  more  than  one  proposition  discussed  in  Webb  r. 
Hosclton,  and  Gantt,  J.,  dissented  as  to  the  result,  with 
out  giving  his  reasons  or  directing  attention  to  the  par 
ticular  branch  of  the  discussion  which  met  his  disap 
proval  of  the  holding  of  the  court  in  Yale  v.  Dederer,  22  i 

N.  Y.  450.  I 

In  Davis  v.  First  Nat  Bank  of  Cheyenne,  5  Neb.  242,  th? 
opinion  was  by  Judge  GAX'n\  who,  after  a  brief  refer- 
ence to  the  scope  of  the  act  under  consideration,  said:  ^ 
''It  is  not  necessary  now  to  inquire  into  the  wisdom  of 
the  act  in  regard  to  the  extent  it  goes  in  legalizing  the 
contracts  of  married  women,  or  in  regard  to  the  rv^ht  of 
action  by  or  against  her,  as  though  she  were  a  feme  sole. 
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The  statute  confers  upon  her  the  right  and  power  to 
make  legal  and  binding  contracts;  it  gives  her  the  legal 
light  to  sue,  and  makes  her  legally  liable  to  be  sued  on 
her  contracts,  in  the  same  manner  as  if  she  were  unmar- 
ried, and  the  court  must  expound  the  law  as  it  finds  it 
made  by  the  constitutional  lawmaking  power.  But  the 
rule  must  be  observed  that  all  such  contracts  of  a  feme 
covert  must  be  with  reference  to,  and  upon  the  faith  and 
credit  of,  her  separate  estate."  The  above  quotation 
contains  the  entire  discussion  in  which  was  formulated 
the  proposition  that  a  contract  which  would  bind  a  mar- 
ried woman  must  be  one  with  reference  to,  and  upon  the 
faith  of,  her  separate  estate. 

In  Hale  v.  Christy^  8  Neb.  264,  the  language  of  Judge 
Lake  upon  this  proposition  was  as  follows:  ''It  is  urged 
by  counsel  for  Mrs.  Christy  that  owing  to  her  coverture 
she  incurred  no  personal  liability  by  signing  said  note. 
This,  no  doubt,  is  true,  and  the  finding  of  the  court  below 
that  she  was  liable  cannot  be  upheld.  Even  under  the 
very  liberal  provisions  of  our  more  recent  legislation  re- 
r.pecting  the  rights  of  married  women,  this  court  has 
already  held  that  to  bind  her  the  contract  must  be  made 
with  reference  to,  and  upon  the  faith  and  credit  of,  her 
separate  estate.  {Davis  i\  First  Nat,  Bank  of  Cheyenne,  5 
Neb.  242.)  She  was  not  liable  on  the  note.  But  while 
the  finding  of  the  court  that  Mrs.  Christy  was  indebted 
4ili  the  note  cannot  be  upheld,  inasmuch  as  the  decree 
does  not  go  to  the  extent  of  adjudging  that  she  shall  pay 
it,  no  injury  was  done."  Following  the  above  language 
it  was  said  that  as  Mrs.  Christy  could  not  be  held  liable 
at  law,  her  property  could  not  be  taken  to  satisfy  a  de- 
ficiency judgment  if  the  mortgaged  property  should  not 
thereafter  sell  for  enough  to  satisfy  fully  the  amount 
thereby  secured.  The  language  quoted,  therefore, 
amounts  to  mere  oUier,  for  it  touched  no  proposition  in- 
volving the  liability  of  Mrs.  Christy  as  pr(»s?nted  in  the 
case  as  it  stood  at  the  time  the  above  opinion  was  de- 
livered. 
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In  State  Samngn  Bank  v.  Scotty  10  Neb.  83,  Maxwell, 
then  chief  justice,  quoted  from  Davis  v.  First  Nat.  Bank  of 
Cheyenne  this  language  of  Qantt,  J.:  "But  the  rule  must 
be  observed,  that  all  such  contracts  of  the  feme  covert 
must  be  with  reference  to,  and  upon  the  faith  and  credit 
of,  her  separate  estate."  Following  the  above  quota- 
tion the  chief  justice  said:  "And  the  same  doctrine  is 
affirmed  in  Hale  v.  Christy,  8  Neb.  264.  This  being  the 
construction  given  to  this  statute  more  than  three  years 
ago,  it  has  become  a  rule  affecting  the  rights  and  liabili- 
ties of  individuals,  and,  if  unsatisfactory,  should  be 
changed  by  the  legislature  and  not  by  the  court." 

In  Bamum  v.  Young,  10  Neb.  309,  Cobb,  J.,  while  in- 
timating that  his  views  might  be  different  if  the  question 
was  an  open  one,  declared  that  he  felt  bound  by  tlie  case 
of  State  Savings  Bank  v.  Scott,  supra,  and  the  two  cases 
which  it  followed. 

In  (lillespie  v.  Smith,  20  Neb.  455,  it  waa  held  that  a 
married  woman,  by  limiting  her  defense  to  the  allegation 
that  the  notes  she  signed  were  not  a  charge  upon  her 
separate  estate,  too  much  restricted  it  to  avoid  liability, 
for  the  reason  that  the  negative  pleaded  did  not  amount 
to  the  allegation  that  her  contract  did  not  concern  her 
separate  property,  trade,  or  business.  In  the  language 
of  the  opinion:  "The  reason  is,  that  her  non-liability  can 
only  arise  from  her  inability  to  contract,  and  this  she 
must  clearly  allege."  ^ 

In  the  case  of  Botren  v.  Foss,  28  Neb.  373,  the  action  had 
been  brought  and  a  recovery  had  against  E.  A.  Bowen, 
the  wife  of  D.  Bowen,  upon  their  promissory  note  of 
which  the  following  is  a  copy: 
«|100.  Crete,  Neb.,  Nov.  27, 1882. 

"On  or  before  the  27th  day  of  Nov.,  1883,  for  value 
received  in  one  spring  buggy,  we  promise  to  pay  F.  I. 
Foss,  or  order,  one  hundred  dollars,  with  interest  at  ten 
per  cent  from  date,  payable  at  the  State  Bank  in  Crete. 
The  express  condition  of  the  sale  and  purchase  of  the 
above  property  is  such  that  the  ownership  does  not  pass 
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from  said until  this  note  and  interest  are  paid  in 

full;   that  the  said has  full  power  to  declare  this 

note  due,  and  to  take  possession  of  said  property  at  any 
time  that  they  may  deem  themselves  insecure,  even  be- 
fore the  maturity  of  the  note.  D.  Bowen. 

"E.  A.  BowEN." 

The  defense  was  that  Mrs.  Bowen  was  a  married 
woman  living  with  her  husband,  D.  Bowen,  and  was  sick 
at  the  time,  and  that  she  signed  said  note  as  surety  for 
her  husband.  Upon  these  issues  there  had  been  judg- 
ment against  Mrs.  Bowen.  The  discussion  of  the  facts 
is  in  the  following  language  of  Maxwell,  J.,  who  de- 
livered the  opinion  of  this  court:  "The  testimony  of  the 
defendant  in  error  tends  to  show  that  the  indebtedness 
in  question  was  incurred  for  a  new  buggy;  that  at  the 
time  of  the  purchase  the  plaintiff  in  error  was  in  ill 
health  and  could  not  bear  the  fatigue  of  riding  in  a 
lumber  wagon;  that  the  defendant  in  error  had  in  his 
hands  for  collecticm  certain  debts  due  her  in  Ohio 
amounting  to  about  $400;  that  the  husband  of  the  plain- 
tiff in  error  was  not  in  a  condition,  financially,  to  pay 
the  debt,  and  therefore  the  credit  was  not  given  to  him, 
but  to  his  wife.  This  testimony  is  denied  by  the  plaintiff 
in  error  and  her  husband,  but  we  find  no  denial  of  the 
charge  in  substance,  that  the  husband  had  no  means  to 
pay  a  debt  of  this  kind.  This,  we  think,  is  a  material 
circumstance  in  the  case  in  considering  to  whom  the 
credit  was  given,  as  Mr.  Foss  testifies  that  he  knew  that 
the  wife  was  abundantly  able,  while  the  husband  was 
not.  There  are  other  circumstances  tending  to  corrobo- 
rate the  testimony  of  Foss  and  the  verdict  seems  to  be  in 
accord  with  the  justice  of  the  case." 

In  Godfrey  x\  Megalian,  38  Neb.  748,  the  general  proposi- 
tion is  again  stated,  that  a  married  woman's  disability 
to  contract  has  been  removed  only  in  cases  where  her 
contract  has  reference  to  her  separate  property,  trade, 
or  business  or  was  made  upon  the  faith  and  the  credit 
thereof  and  with  intent  on  her  part  thereby  to  bind  her 
42 
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H^'pHmtf  proiif-rtv.  The  third  pam^raph  of  th-  syllabus 
of  rhf  i'AM*  last  rf*fprT**<l  to  wouhl  s«^m  amply  siistaint*il 
by  thf  rf-aHoninjr  in  Bfunn  r.  Fojc<  i^upni.  This  para- 
jfrf!X»h  iH  as4  follows:  -Whether  a  ci>nrraet  of  a  Ina^^ie^l 
wonian  was  made  with  reference  to  her  separate  proj>- 
eT\\\  trafle.  or  bnsinf*ss.  or  upon  the  faith  and  credit 
thereof,  and  with  the  intent  on  her  part  to  thereby  bind 
her  separate  jiropei-ty.  is  always  a  question  of  fact,'' 

In  Dar'iH  r.  Firxt  \at.  Bank  of  Chnftmnt\  supra,  Gantt. 
J.,  speaking  of  the  enactments  above  referred  to,  said: 
'*These  statutes  have  lejjalized  the  contracts  of  mairieil 
women,  and,  so  far  as  her  separate  prop  rty  is  concerned. 
slie  is  fnnc  M<th\,  and  can  lej^ally  contract  and  deal  with 
her  projjerty  as  she  pleases.  She  can  bind  it  by  general 
enj:a;x^*nients;  but  it  should  appear  that  the  ensjagement 
is  made  witli  reference  to,  and  ujjon  tlie  faith  and  credit 
of,  her  estat(»;  and  the  question,  whether  it  is  so  or  not. 
is  to  be  ju<l<ced  by  the  <-ourt.'  (Perry,  Trusts  sec.  U59; 
Fntni  r.  /^>o//^  ;i7  Vt.  78;  To(hl  r.  Tjc,  15  Wis.  400;  Sanu 
V.  ASVn//r,  H)  Wis.  506.)'' 

It  would  seem  from  this  lanpjuage  that  the  proposition 
that  the  d<terminatiou  of  the  intention  of  the  Avife  in 
nuikin<^  her  contracts  was  one  to  be  determined  by  the 
courts — that  is,  that  it  is  a  question  of  law — must  have 
b(»(»u  h)st  si^^lit  of  in  litnrcn  r.  Foss,  supra,  and  has  met 
with  direct  disaiiproval  in  Cioilfreif  v.  Me^jahan.  sttpni. 
Witli  n^fcM'cuce  to  this  proposition  it  is  difficult  to  classify 
Fvlaiuni  r.  *sv•o/^  ;U  Nt^b.  SI 7,  for  in  that  case  the  lan«rna*:e 
of  Maxwkll,  (\  J.,  is  as  follows:  ''The  testimony  shows 
that  M.  A,  Scott  is  tin*  wife  of  W.  T.  Scott;  that  the  debt 
in  this  case  was  that  of  the  husband  and  did  not  in  any 
uuuuK^r  relate  to  the  business  of  the  wife,  and  that  slie 
sijiued  the  note  as  surety  for  him.  In  a  number  of  cases 
this  court  has  held  that  where  the  contrai-t  did  not  relate 
to  \wv  s(^i>arate  busiuc^ss  or  estate,  a  married  woman  was 
not  bound  as  surety  on  a  promissory  note  unless  it  ap- 
peared that  she  thereby  intended  to  bind  her  sc*parate 
estate.     {Siati  Sariihfx  Ihitik  r.  i^Cf^tt,  10  Xeb,  S4;   ff'th   r. 
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Christy,  8  Neb.  205;  Bamim  v.  Young,  10  Neb.  309;  Davis 
V.  First  Nat.  Bank  of  Chvycnne,  5  Neb.  242;  Payne  v.  Burn- 
ham,  62  N.  Y.  74.)  The  wife,  therefore,  was  not  liable 
on  the  note." 

It  will  hereafter  be  shown  that  whether  or  not  a  mar- 
ried woman's  contract  is  with  reference  to,  or  upon  the 
faith  and  credit  of,  her  separate  property  is  a  question 
of  law  or  of  fact  depends  upon  circumstances;  that  some- 
times it  is  one,  and  sometimes  it  is  the  other,  or,  possibly, 
sometimes  both.  In  Smith  ^^  Spaulding,  40  Neb.  339,  it 
was  held  that  a  married  woman  in  this  state  may  con- 
tract as  surety  for  her  husband  (citing  Stevenson  v.  Crniij, 
12  Neb.  464),  and  that  the  extension  of  the  time  of  pay- 
ment of  her  husband's  past  due  indebtedness  is  a  suf- 
ficient consideration  to  support  her  contract  as  his  surety 
for  such  debt.  In  Buffalo  County  Nat,  Bank  v.  Sharpe,  40 
Neb.  123,  it  was  held  that  where  the  consideration  was 
as  in  the  case  last  cited,  and  the  security  for  her  hus- 
band's debt  by  way  of  a  mortgage  on  the  wife's  property, 
that  the  consideration  was  suflicient  and  that  the  prop- 
erty mortgaged  was  duly  bound  for  the  payment  of  the 
debt  secured.  This  case  was  approved  and  followed  in 
Watts  V.  Gantt.  42  Neb.  869.  The  doctrine  of  Smith  v. 
Spaulding  was  restated  and  followed  in  Johnson  v.  Guss, 
41  Neb.  19,  and  it  was  held,  furthermore,  that  the  cases 
cited  had  established  in  this  state  the  rule  that  the  wife 
is  not  liable  on  her  contracts  unless  they  are  made  with 
reference  to  her  separate  estate,  or  an  intention  is  shown 
to  bind  such  separate  estate. 

While  it  may  be  possible  that  we  have  not  reviewed 
all  the  cases  cited  by  this  court  with  relation  to  the 
liability  of  a  married  woman  upon  her  contracts,  it  is 
believed  that  there  is  no  case  omitted  which  could  do 
more  than  restate  one,  or  perhaps  more,  propositions 
noted  already.  It  can  scarcely  escape  observation  that 
there  has  never  been  any  attempt  to  analyze  section  2, 
chapter  53,  of  the  Compiled  Statutes.  The  first  attempt 
to  state  its  scope  was  this  remark  of  Gantt,  J.:  "But  the 
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rule  must  be  observed,  that  all  such  contracts  of  the  femv 
covert  must  be  with  reference  to,  and  upon  the  faith  and 
credit  of,  her  separate  estate."  {Daris  v.  First  Nat.  Bank 
of  Cheyenne,  5  Neb.  242.)  In  the  next  case  in  point  of 
time  {Hale  v.  Christy,  supra)  this  remark  was  approvingly 
quoted,  but  immediately  afterwards  it  was  disclosed  that 
in  the  case  under  consideration  it  had  no  practical  appli- 
cation. In  State  Savings  Bank  v.  Seott  and  in  Barnum  r. 
Young,  both  reported  in  the  10th  Nebraska,  the  remark  of 
Qantt,  J.,  was  not  only  approved  in  the  abstract  as  cor-  | 

rect,  but  was  declared  to  have  stood  as  the  law  of  the 
state  so  long  that  it  would  be  improper  for  the  courts  to 
change  it.  Cases  which  followed  the  four  last  referred 
to  simply  reiterated  the  same  remark  as  though  it  had 
been  made  independently  of  the  general  proposition 
which  immediately  preceded  it,  which  was  to  the  effect 
that  the  statute  had  conferred  upon  a  married  woman 
the  right  and  power  to  make  legal  and  binding  contracts 
and  had  given  her  the  right  to  sue,  and  had  made  her 
liable  to  be  sued,  in  the  same  manner  as  though  she  was 
unmarried,  and  that  the  court  must  expound  the  law  as 
it  finds  it  made  by  the  constitutional  law-making  power. 
It  has  the  sound  of  a  legal  proposition  pregnant  with 
meaning  to  say  that  all  contracts  of  the  feme  covert  must 
be  with  rc^ference  to,  and  upon  the  faith  and  credit  of, 
her  separate  estate,  but  under  our  statute  what  is  meant 
by  it?  In  Davis  r.  First  Nat.  Bank  of  Cheyenne,  supra, 
Gantt,  J.,  said:  "But  the  settled  doctrine  of  the  common 
law  is  that  the  general  engagements  of  a  married  woman, 
in  respect  to  her  separate  property,  could  only  be  en- 
forced in  equity;  and  this,  not  upon  the  ground  that  she 
could  make  valid  contracts  in  law  or  equity,  but  because 
her  honest  engagements  ought  to  be  answered;  and 
hence  it  is  said  that  ^intimately  connected  with  the  right 
of  a  married  woman  to  dispose  of  her  separate  property  is 
the  right  or  power  of  such  feme  eovtrt  to  contract  debts 
and  charge  her  separate  estate,  either  by  special  agree- 
ments in  relation  to  it,  or  by  general  engagements    *    * 
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and  her  separate  estate  will  be  bound  to  make  good  her 
contracts,  and  it  may  be  reached,  by  proper  proceedings, 
though  she  is  not  personally  liable.'  (Perry,  Trusts  sees. 
596,  657,  662;  Pentzv.  Simonson,  2  Beas.  [N.  J.  Eq.]  232; 
Glass  V.  Wartcick,  40  Pa.  St.  140.)" 

Already  there  has  been  quoted  from  Webb  v.  Hoselton, 
supra,  language  to  the  same  effect  as  the  above  with 
regard  to  the  equitable  liabilities  of  a  married  woman's 
property,  upon  her  contracts  with  reference  to  it.  If, 
by  our  statute,  the  property  of  a  feme  covert  can  be  sub- 
jected only  by  pleading  and  proving  as  an  independent 
substantive  fact  that  the  owner  contracted  with  refer- 
ence to,  or  upon  the  faith  and  credit  of,  it,  in  what  re- 
spect or  to  what  extent  have  these  statutory  enactments 
changed  the  status  of  a  married  woman's  property?  In 
both  Wehb  v.  Hoselton  and  Davis  v.  First  Nat,  Bank  of 
CheyennCy  connected  with  the  statement  of  the  rule  in 
equity  with  reference  to  the  power  to  subject  the  prop- 
erty of  married  women,  there  was  an  epitome  of  the 
provisions  of  chapter  53,  Compiled  Statutes,  from  which 
it  might  be  inferred  that  in  the  mind  of  the  writer  of 
each  of  those  opinions  there  existed  a  sense  of  close  rela- 
tionship of  some  kind  between  the  equitable  rule  as  it 
was  and  the  statutory  rule  as  it  is.  From  the  rule  of 
the  statute  that  "A  woman  may,  while  married,  sue  and 
be  sued  in  the  same  manner  as  if  she  were  unmarried" 
(Compiled  Statutes,  ch.  53,  sec.  3),  it  seems  open  to  no 
question  that  the  intention  of  the  law-makers  was,  at 
law,  to  hold  personally  liable  a  married  woman  upon  her 
contracts,  instead  of  compelling  a  resort  to  equitable 
proceedings  to  subject  her  separate  property.  The  gen- 
eral rules  of  pleading  are  to  such  an  action  applicable, 
for  a  married  woman  may  be  sued  during  coverture  as 
though  she  were  unmarried.  The  fact  that  a  married 
woman  has  contracted  with  reference  to  her  separate 
property,  or  upon  the  faith  and  credit  of  it,  is  by  no  ex- 
press provision  required  to  receive  more  attention  in  the 
petition  against  her  than  though  the  suit  was  one  against 
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her  husband  to  charge  him  in  respect  to  his  separate 
property.  In  practice,,  however,  the  difficult  question 
and  one  Avliich  there  seems  never  to  have  been  any  at- 
tempt to  meet  in  this  state  and  the  one  upon  which  1 
cannot  agree  with  tlie  views  of  Nouval,  J.,  is,  as  to  the 
manner  in  which  proof  shall  be  made  as  to  how  the  wife 
contracte<l  on  the  faith  ami  credit  of  her  separate  estate. 
In  CoquiUard  r.  Ilorcy,  23  Neb.  622,  occurs  this  language: 
''As  Ave  understand  the  rule  for  the  construction  of  cou- 
tracts,  it  is  that,  if  a  contract  is  to  be  construed  by  refer- 
ence to  its  terms  alone,  and  Avithout  calling  in  the  aid 
of  extrinsic  facts  and  circumstances,  it  is  the  duty  of  the 
court  to  interpret  it.  But  if  the  construction  must  de- 
pend upon  the  proof  of  other  and  extrinsic  facts,  theu 
these  questions  of  fact  should  be  submitted  to  the  jury, 
under  proper  instructions  from  the  court.  {Bvgg  i?. 
Forhis.  30  Eng.  Law  &  Eq.  508;  Etting  v.  United  States 
HaHl\  11  Wheat.  [U.  S.]  74;  Fii\^t  Xaf.  Bank  of  Spring- 
field v.  Damu  79  Is.  Y.  108;  Edelman  r.  Yeakel,  27  Pa.  St 
26.)''  Ordinarily  the  question,  whether  a  contract  is 
with  ref(»r(aice  to  a  married  woman's  separate  estiite  or 
employment,  would  probably  be  a  question  of  fact  de- 
l)endent,  for  instance,  u])on  the  circumstances  that  goods 
were  [)urchased  for  her  original  stock,  or  afterward  to 
replenish  it,  or  that  clerks  or  other  employes  were  hired 
to  assist  her  in  conducting  her  business.  But  there 
might  be  such  circumstances  surrounding  the  making  of 
a  contract  by  her  upon  the  faith  and  credit  of  her  sepa- 
rate propc^rty,  but  not  with  reference  to  it,  that,  as  a 
(luestion  of  fact,  it  should  be  submitted  to  the  jury.  In 
either  of  these  two  cas(»s,  where  there  is  no  writing,  the 
contentions  are  liable,  in  a  pre-eminent  degree,  to  bi* 
dependent  upon  questions  of  fact.  But  where  the  con- 
tract of  a  married  w(mian  is  in  writing,  how  are  we  to 
iiscertain  and  enforce  her  liability?  There  has  been  no 
change  in  the  rules  of  construction  or  evidence  on  ac- 
count of  the  act  in  relation  to  married  women.  When- 
ever to  the  legislature  there  .has  appeared  a  necessity  of 
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a  chanjie  of  rules  of  eAidence  iu  any  class  jf  cases  that  it.^ 
provisions  may  be  rendered  effective,  tlieie  has  be(  n  no' 
hesitancy  in  that  resi)ect,  as  has  been  instan<ed  by  the 
proviso  in  section  5,  chapter  44,  Tonipiled  Statutes,  that 
the  agent  Avho  acts  for  th(*  borrower  shall  also  be  denned 
the  agent  of  the  loaner,  and  the  enactment  as  to  the  pie 
sumption  of  the  value  of  the  real  property  injured  under 
the  provisions  of  oui*  value<]  policy  hiw.  Indeed,  it  may 
be  said  that  all  statutory  jn'ovisions  which  provide  for 
constructive  notice  and  d(*tines  its  eflc<*t  are  of  thi;4 
nature.  It  is  th(»r(»fore  worthy  of  note  that  in  the  act 
relating  to  married  women  tin  re  is  no  provision  by  which 
is  changed  the  existing  ruh^s  of  (*vidiMi((»  an.l  construc- 
tion, for  thereby  is  evidencc<l  an  iniention  that  they  shall 
be  given  their  ordinary  meaning  and  Un-ro. 

The  RUjU'eme  court  of  Ohio,  in  th<»  very  instiuclive  cas  » 
of  ^YlUialitfi  r.  LnHsfon/^io  ().  St.  2I)!»,  luul  under  considera- 
tion an  appeal  from  a  decree  which  independently  of 
statute  subjected  the  8ei)arate  estate  of  a  married 
woman  who  had  signed  an  ordinary  promissory  note  with 
her  husband.  In  resi)ect  to  the  correct  <leductions  to 
be  drawn  from  the  fa<'t  that  a  married  woman  had 
signed  a  note  with  her  husband  there  was  used  the  fol- 
lowing apposite  language:  **\Vhat  infeience  is  to  be 
drawn  from  the  act  of  a  married  woman,  having  an  estate 
to  her  sole  and  separate  use,  in  signing  the  promissory 
note  of  another,  as  surety,  as  respects  her  intention  or 
purpose  in  so  doing?  In  view  of  the  fact  that  in  the  act 
of  signing  she  incurs  no  legal  liability,  tin*  question  ad- 
mits of  but  one  raticmal  answer,  and  that  is,  in  the 
absence  of  proof  showing  fraud  or  imp  )^itil)n,  tliat  t^h* 
intended  thereby  to  makt^  the  debt  a  <*harge  u\um  liei* 
separate  estate.  Tnless  this  inference  is  drnvn,  1km*  a(t 
b(»c(mies  wholly  vain  and  frivolous  and  entirely  destitute 
of  a  purpose  or  a  meaning.  That  such  is  the  natural 
implication  from  the  act  of  signing  has  been  distinctly 
affirmed  in  numerous  cases.  In  liell  r.  Krlhir,  3  B.  Mon. 
[  Ky.]  381,  the  rnle  was  stated  as  follows;  if  a  fcrne^cnrrf^ 
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haviug  a  separate  estate,  make  or  indorse  a  note,  the  pre- 
sumption is  that  it  was  the  intention,  and  the  effect  is, 
to  charge  her  separate  estate.'  In  Coicles  r.  ilonjan,  34 
Ala.  535,  it  was  held  that  *a  promissory  note  executed 
by  the  wife  during  coverture,  jointly  with  her  husband, 
is  a  charge  upon  her  separate  estate  created  by  contract.' 
So  in  Burnett  v.  Hawp€y  25  Gratt.  [Va.]  481,  it  was 
held  that  4f  the  wife  contracts  a  debt  for  herself  or  for 
her  husband,  or  jointly  with  him,  the  instrument  ex- 
ecuted by  her  is  sufficient  to  charge  her  separate  estate 
without  any  proof  of  a  positive  intention  to  do  so  or  even 
a  reference  to  such  estate  contained  in  the  writing.'  In 
Metropolitan  Bank  v.  Taylor,  i\2  JIo.  338,  it  was  held  that 
*in  reference  to  her  separate  estate  a  married  woman  is 
to  be  treated  as  a  feme  sole,  and  the  giving  of  a  note,  or 
making  of  a  written  contract  by  her,  raises  the  presump- 
tion that  she  intends  to  bind  lier  separate  estate.'  This 
case  was  on  a  note  executed  by  the  wife  as  surety  for  her 
husband.  The  same  rule  prevails  in  Kansas.  {Deeriiig 
v.  Boyle,  8  Kan.  523;  Wivkn  r.  Mitchell  9  Kan.  80.)  Judge 
Story,  in  commenting  on  the  subject,  says:  'Indeed  it 
does  seem  difficult  to  make  any  sound  or  satisfactory 
distinction  on  the  subject  as  to  any  particular  class  of 
debts,  since  the  natural  implication  is,  that  if  a  married 
woman  contracts  a  debt  she  means  to  pay  it,  and  if  she 
means  to  pay  it,  and  she  has  a  separate  estate,  that  seems 
to  be  the  natural  fund  which  both  parties  contemplated 
as  furnishing  the  means  of  payment'  (2  Story,  Equity 
Jurisprudence  sec.  1400.  See  also  to  the  same  effect  1 
Bishop,  Married  Women  sec.  873.)  In  Avery  v.  Van 
^iekley  ante  270,  we  held,  that  where  a  married  woman 
executed  a  promissory  note  for  property  acquired  by  her 
an  implication  arises,  in  the  absence  of  proof  showing  a 
different  understanding,  that  she  thereby  intended  to 
charge  her  separate  estate  with  its  payment.  If  she 
executed  the  note  upon  the  understanding  that  her  sepa- 
rate estate  was  not  to  be  bound  for  its  payment,  its 
enforcement  against  her  would  operate  a  fraud  upon  her. 
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No  one  would  pretend  that  this  cojild  be  done.  But 
when  she  executes  a  note,  either  as  principal,  maker,  or 
surety,  and  has  not  been  deceived  in  so  doing,  nor  sub- 
jected to  any  undue  influence,  we  think  a  just  inference 
arises  that  she  thereby  intended  to  deal  on  account  of 
her  estate,  and  to  bind  the  same  in  equity  for  the  pay- 
ment of  the  note;  and  that,  as  a  necessary  result,  a  court 
of  equity  will  give  effect  to  such  intention  by  subjecting 
the  estate  to  the  payment  of  the  note  in  the  mode  pre- 
scribed by  the  statute  for  enforcing  claims  against  the 
separate  estate  of  a  married  woman.  Her  liability,  or 
rather  that  of  her  estate,  does  not  depend  on  whether  or 
not  the  debt  incurred  on  its  account  is  beneficial  to  her 
or  otherwise.  If  made,  and  no  fraud  or  imposition  is 
shown,  the  court  cannot  refuse  relief  from  the  mere  fact 
that  the  engagement  entered  into  proves  unprofitable  or 
injurious." 

In  the  foregoing  case,  in  which  there  were  satisfactory 
citations  of  authorities  as  to  the  presumption  which 
should  be  held  naturally  to  arise  upon  proof  that  a  mar- 
ried woman  had  signed  a  promissory  note,  either  as  prin- 
cipal or  otherwise,  are  clearly,  forcibly,  and,  I  believe, 
correctly  stated,  not  only  as  applying  in  an  action  in 
equity  to  subject  a  married  woman's  separate  property 
as  that  was,  but  as  well  in  an  action  at  law,  under  our 
statute,  in  fixing  her  personal  liability. 

Irvine,  0.,  concurs  in  the  foregoing  opinion  of 
Ryan,  C. 


Deals,  Torrey  &  Company  v.  Western  Union  Tele-   .— ^. 
GRAPH  Company.  «»  «^| 

Filed  Februaby  2, 1898.    No.  7706. 

Bight  to  Dismiss  Action.  A  plaintiff  has  an  absolute  right  to  dismiss 
his  action  at  any  time  before  the  final  submission  of  the  cause, 
subject  alone  to  compliance  with  conditions  precedent,  such  as 
the  payment  of  costs,  etc.,  as  may  be  imposed  by  the  court 
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Error  from  the  district  court  of  Brown  county. 
Tried  below  before  Bartow,  J.      Reversed. 

J..C.  McNerny  and  Macfarland^  Altschulery  for  plaintiff 
in  error. 

Estabrook  d  Davis,  contra. 

NORVAIi,  J. 

This  action  was  for  the  recovery  of  damages  sustained 
by  the  plaintiff  for  the  failure  of  the  defendant  to  cor- 
rectly transmit  and  deliver  a  message.  Before  the  final 
submission  of  the  cause  plaintiff  asked  leave  to  with- 
draw a  juror,  which  motion  was  denied  by  the  court,  as 
was  likewise  overruled  tlu  application  of  plaintiff  for 
leave  to  dismiss  the  cause  without  prejudice  to  a  future 
action.  A  verdict,  under  a  peremptv^ry  instruction  of  the 
court,  was  returned  for  the  defendant,  and  the  judgment 
entered  thereon  is  before  us  for  review. 

It  appears  from  the  record  that  before  the  final  sub- 
mission of  the  cause  to  the  jury  plaintiff  asked  permis- 
sion to  dismiss  the  action  without  prejudice,  which  ap- 
plication the  court  denied.  This  ruling  was  clearly 
erroneous.  By  section  430  of  the  Code  of  Civil  Procedure 
the  right  is  given  a  plaintiff  to  dismiss  his  action  with- 
out prejudice  to  a  future  suit  at  any  time  prior  to  final 
submission,  upon  such  equitable  terms  as  the  court  may 
impose.  (Sheedy  v.  McMurtry^  44  Neb.  499;  Dayton  d  W. 
R.  Go.  V.  Marshall^  11  O.  St.  502;  Hancock  Ditch  Co.  v. 
Bradfordy  13  Cal.  637.)  There  was  an  abuse  of  discretion 
under  the  circumstances  in  refusing  to  allow  plaintiff  to 
discontinue  his  action.  The  judgment  is  accordingly  re- 
versed, with  directions  to  the  court  below  to  enter  an 
order  of  dismissal  without  prejudice  to  the  right  of  plain- 
tiff  to  institute  another  action  for  the  same  cause. 

Beyersbd. 
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State  Insurance  Company  of  Des  Moines  v.  Lola  M. 

Hunt. 

Filed  Epbriary  2, 1898.    No.  7796. 

Insurance:  Withdrawal  of  Defense  from  Jury.  It  is  error  to  with- 
draw from  the  consideration  of  the  jury  any  valid  defense  which 
the  evidence  tends  to  establish. 

.  Error    from    the   district   court   of   Dakota   county. 
Tried  below  before  Norris,  J.     Reversed,  ' 

C.  J.  Garlow,  for  plaintiff  in  error. 

Mell  C.  Jay  and  Jay  d  Beck,  contra. 

Sullivan,  J. 

On  April  11,  1891,  the  State  Insurance  Company 
issued  a  policy  of  insurance  to  Lola  JI.  Hunt  for  a  term 
of  five  years  on  a  dwelling-house  located  in  South  Sioux 
City,  in  this  state.  The  premises  were  occupied  by  the 
assured  when  the  policy  was  issued.  Subsequently, 
however,  she  removed  to  Sioux  City,  Iowa,  and  one  O.  A. 
Anderson,  with  his  family,  entered  into  possession  of  the 
property  and  continued  to  occupy  it  until  August  23, 
1893.  On  the  morning  of  the  following  day  it  was  en- 
tirely destroyed  by  fire.  In  an  action  brought  to  recover 
for  the  loss  sustained  the  company  alleged  and  relied 
on  a  violation  of  the  following  provisions  of  the  policy: 
''Or  if  without  written  consent  hereon  ♦  ♦  ♦  the 
risk  be  increased  by  any  means;  or  if  there  is  any  change 
in  the  occupant  or  occupancy  of  the  premises  insured; 
or  if  the  buildings  or  either  of  them  become  vacant, 
•  *  *  then  in  every  such  case  this  policy  shall  be 
void."  There  was  a  verdict  and  judgment  in  favor  of 
Hunt,  and  the  insurance  company  has  brought  the  case 
here  for  review  by  petition  in  error. 

On  the  trial  the  company  offered  to  prove  that  when 
Hunt  vacated  the  property  it  remained  unoccupied  for 
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a  period  of  ten  days  or  more.  This' offer  was  refused 
and  the  defendant  excepted.  In  stating  the  issues  the 
court  instructed  the  jury  that  "Defendant,  the  insurance 
company,  answering,  admits  that  the  policy  was  issued; 
that  the  premium  was  ,  aid,  and  that  the  dwelling-house 
was  destroyed  by  fire  while  such  policy  was  in  force,  and 
that  proof  of  loss  was  duly  made,  resting  its  defense 
upon  the  alleged  fact  that  the  plaintiff  procured  or 
caused  the  fire  that  destroyed  the  dwelling-house  to  be 
set  for  the  purpose  of  securing  the  insurance  money  from 
this  and  other  companies,  and  also,  that  the  hazard  to 
the  building  had  been  increased  by  the  act  of  the  plaintiff 
by  leaving  said  house  vacant  at  the  time  it  was  burned." 
Upon  the  giving  of  this  instruction  as  well  as  upon  the 
rejection  of  the  offer  above  mentioned  error  is  assigned. 
That  the  instruction  complained  of  withdrew  from  the 
consideration  of  the  jury  the  defenses  based  on  change 
of  occupants  and  non-occupancy  must  be  conceded,  and 
the  action  of  the  court  in  this  regard  cannot  be  justified 
on  the  assumption  that  ther^  was  no  evidence  tending  to 
establish  these  defenses  or  either  of  them.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 


Reversed  and  remanded. 


Charles  Best,  appellant,  v.  George  C.  Zutavern  et 
AL.,  appellees. 

Filed  Pebruaby  2, 1898.    No.  7788. 

1.  Alimony:  Lien  on  Homestead:   Husbanl  and  Wife.    A  judgment 

for  alimony  in  favor  of  a  wife,  rendered  in  an  action  for  divorce, 
is  a  lien  on  the  family  homestead,  the  title  whereof  is  In  the  hus- 
band. 

2.  Beal  Estate:  Pcss  ^^ssioN.    Actual  possession  of  land  is  notice  to  the 

world  of  the  possessor's  ownership  or  interest  therein. 

3.  Executions:  Purchase  by  Appraises  of  Land:    Sheeiff's  Deed. 
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In  an  action  to  quiet  title,  a  sheriff's  deed  made  In  pursuance  of 
an  execution  sale  will  not  be  canceled  merely  because  the  pur- 
chaser was  one  of  the  appraisers  of  the  land  for  the  purpose  of 
sale,  neither  actual  fraud  being  charged  nor  offer  made  to  reim- 
burse such  purchaser. 

4.  Iiimitation  of  Actions:  Demurrer.  It  Is  ground  for  demurrer  that 
an  action  is  barred  by  the  statute  of  limitations  only  when  it 
affirmatively  so  appears  on  the  face  of  the  petition. 

Appeal,  from  the  district  court  of  Johnson  county. 
Heard  below  before  Babcock,  J.    Affifmed, 

Davidson  &  OiffeUy  for  appellant. 

T.  Appelgety  J.  Hall  Hitclwock,  Origgs,  Rinaher  &  Bibh^ 
and  L.  XJ.  ChapmaUy  contra. 

Sullivan,  J. 

Prom  the  petition  filed  in  the  district  court  it  appears 
that  Best  was  the  patentee  of  160  acres  of  land  in  John- 
son county,  which  he  occupied  with  his  wife  and  children 
from  1863  till  1887.  In  the  latter  year  his  wife  siied  him 
for  a  divorce,  which  she  obtained,  together  with  a  judg- 
ment for  |1,250  alimony,  which  was  made  a  specific  lien 
on  the  family  homestead  and  ordered  to  be  paid  in  in- 
stallments. Best  continued  to  occupy  the  land  with  his 
minor  son,  who  was  dependent  upon  him  for  support. 
When  the  first  installment  of  alimony  became  due  an 
execution  was  issued  and  forty  acres  of  the  homestead 
sold  for  its  satisfaction.  At  this  sale  Zutavern,  who  had 
acted  as  one  of  the  appraisers,  became  the  purchaser. 
The  bid,  however,  was  made  by  the  defendant  Shaw,  and 
the  title  first  taken  in  his  name.  On  the  maturity  of  the 
second  installment  of  alimony  a  second  execution  was 
issued  and  another  forty  of  the  land  sold  to  satisfy  it. 
Zutavern  was  also  the  purchaser  of  this  forty.  After- 
wards, and  while  Best  was  still  in  possession,  Zutavern 
mortgaged  the  land  to  the  Smith  Bros.  Loan  &  Trust 
Company  and  conveyed  it  by  deed  to  Appelget.  Watrous 
is  an  assignee  of  part  of  the  debt  secured  by  the  mortgage 
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to  the  loan  and  trust  company.  The  defendants,  except 
Appelf^et,  severally  demurred  to  the  petition  on  the 
ground  that  it  did  not  state  a  cause  of  action  and  becaus<» 
the  action  attempted  to  be  stated  was  barred  by  limita- 
tion. The  demurrers  were  sustained  and,  from  a  jud*>:- 
ment  dismissing  the  petition,  the  plaintiff  appeals. 

Upon  the  record  two  questions  are  presented  for  con- 
sideration: (1.)  Were  the  execution  sales  void?  (2.)  Wa8 
the  action  to  quiet  title  barred  by  the  statute  of  limita- 
tions? Best's  possession  of  the  land  was  constructive* 
notice  to  the  world  of  his  interests  therein.  (Uhl  v.  Mat/, 
5  Neb.  157;  Kahre  v.  RnmUv,  38  Neb.  315;  Phasants  r. 
Blmlyttty  39  Neb.  741;  Monnw  r.  llamon,  47  Neb.  30.) 
Therefore,  the  other  ai)pellees  acquired  no  better  title 
than  Zutavern  had.  Ey  section  26  of  the  divorce  act  it 
is  provided  that  "judgments  and  decrees  for  alimony  or 
maintenance  shall  be  liens  upon  the  property  of  the  hus- 
band, and  may  be  enforced  and  collected  in  the  same 
manner  as  other  judgments  of  the  court  Avherein  they  are 
rendered."  (Compiled  Statutes,  ch.  25,  sec.  26.)  So,  if 
the  judgment  for  alimony  was  a  lien,  the  procedure  to  * 
collect  it  was  authorized  and  regular.  We  think  it  was 
a  lien  because  the  court,  having  juritidiction  of  the  parties 
and  authority  to  adjust  their  rights  growing  out  of  the 
marital  relation,  made  it  so.  This  action  of  the  court 
may  have  been  irregular,  but  it  was  not  void.  We  think 
it  was  a  lien  for  another  reason,  and  that  is,  that  the  land 
was  not  exempt  to  Best  under  the  provisions  of  the  home- 
stead law.  The  husband's  right  to  an  exempt  homestead 
cannot,  we  think,  be  asserted  against  the  wife  Avho  has 
been  forced  by  his  aggression  to  leave  his  domicile,  and 
who,  in  an  action  for  divorce,  has  obtained  a  judgment 
for  alimony  against  him.  The  homestead  law  is  a  family 
shield  and  cannot  be  employed  by  either  spouse  to  wrong 
the  other.  The  supreme  court  of  Kansas,  under  a  stat- 
ute which  authorized  the  court  upon  granting  a  divorce 
to  award  the  wife  such  share  of  the  husband's  real  or 
personal  estate  as  shall  be  just  and  reasonable,  held  that 
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the  court  has  power  to  award  the  wife  possession  of  the 
family  homestead,  the  title  to  which  is  in  him.  {Brandon 
v.  Brandon,  14  Kan.  342.)  And,  in  a  later  case,  it  was 
decided  by  the  same  court  that  a  decree  which  was  de- 
clared to  be  a  lien  on  all  the  husband's  realty  was  a  valid 
lien  on  the  family  homestead.  {Blankcnship  r.  Blanlcii' 
fihip,  19  Kan.  159.)  The  logic  of  these  decisions  is  that 
exemption  statutes  are  not  de8ij»:ned  to  protect  the  hus- 
band against  the  wife's  claim  for  alimony.  To  the  same 
effect  are  the  cases  of  Mahoney  v.  Mahoney,  59  Minn.  347, 
61 N.  W.  Rep.  334,  and  Daniels  v.  Mot^ris,  54  la.  369.  From 
these  considerations  it  results  that  the  sale  on  the  second 
execution  was  clearly  valid.  But  the  other  sale  was 
^oid.  It  was  made  so  by  the  express  terms  of  section 
503  of  the  Code  of  Civil  Procedure,  which  reads  in  part 
as  follows:  "No  sheriff  or  other  officer  making  the  sale 
of  property,  either  personal  or  real,  or  any  appraiser  of 
such  property,  shall,  either  directly  or  indirectly,  pur- 
chase the  same;  and  every  purchase  so  made  shall  be 
considered  fraudulent  and  void." 

Assuming  that  the  sale  of  the  first  tract  was  void.  Best 
contends  that  the  court  should  have  cleared  his  title 
from  the  cloud  created  by  such  sale.  In  this  he  is  wrong. 
There  is  no  charge  in  the  petition  that  the  appraisement 
was  fraudulent  in  fact  or  even  that  the  valuation  fixed 
was  too  low.  It  is  not  claimed  that  Zutavern  made  the 
appraisement  in  contemplation  of  becoming  a  i)urchaser, 
or  that  he  was  guilty  of  any  wrongful  conduct  whatever 
touching  the  appraisement  or  sale.  There  was  no  offer 
to  reimburse  him;  and  for  this  reason  the  petition  fails 
to  present  a  case  for  equitable  relief.  True,  in  the  case  of 
Goble  v.  O^Coniior,  43  Neb.  49,  it  was  held  that  a  purchaser 
at  a  judicial  sale  who  has  chilled  bids  is  not  entitled  in 
an  action  to  cancel  his  deed  to  the  benefit  of  the  rule  that 
"he  who  seeks  equity  must  do  equity."  It  was  there 
said — and  it  is  the  rule  everywhere — that  the  maxim 
quoted  cannot  be  invoked  to  protect  one  from  the  conse- 
quences of  his  own  fraudulent  conduct.     While  this  is 
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the  settled  rule  in  cases  of  actual  fraud,  it  has  no  appli- 
cation to  cases  of  constructive  fraud.  {Ex  parte  Jamry, 
8  Ves.  [Eng.]  351;  White  v.  Trotter,  14  S.  &  M.  [Miss.]  30, 
53  Am.  Dec.  112.)  On  grounds  of  public  policy,  the  stat- 
ute has  disqualified  appraisers  of  real  estate  taken  on 
execution  from  becoming  purchasers  at  the  sale;  and  one 
who  becomes  such  purchaser  in  disregard  of  this  statu- 
tory prohibition  is  guilty  of  a  constructive  fraud  and  can 
acquire  no  title.  He  lias  no  standing  in  a  court  of  law. 
But,  if  he  be  innocent  of  actual  fraud,  the  owner  of  the 
land  cannot  invoke  the  aid  of  a  court  of  equity  to  cancel 
his  deed  without  offering  to  reimburse  him.  (McCaskry  r. 
Gruff,  23  Pa.  St.  321.) 

Upon  the  question  of  the  statute  of  limitations  little* 
need  be  said.  More  than  four  years  intervened  between 
the  execution  sales  and  the  commencement  of  this  action. 
Consequently,  the  claim  for  relief,  so  far  as  it  pertained 
to  the  land  last  sold,  was  barred.  When  Best  discovered 
the  fraud  in  the  first  sale  of  which  he  complains  does 
not  appear.  That  an  action  is  barred  by  limitation  is 
ground  for  demurrer  only  when  it  affirmatively  so 
appears  on  the  face  of  the  petition.  {Peters  r.  Ditnnells, 
5  Neb.  460;  Hurley  v.  Ksies,  6  Neb.  386;  Hurley  v.  Cox.  9 
Neb.  230.)  The  judgment  of  the  district  court  was  right 
and  is 


Affirmed. 


Bank  of  Bl.vden,  APPEiiLANT,  v.  Isaac  David  et  al., 
I*  Jg'  appellees. 

68    6C8 

81  702,  Piled  February  2, 1898.    No.  7808. 

1.  Homestead.  A  homestead  whose  value,  after  deducting  incum- 
brances, does  not  exceed  $2,000,  is  exempt  from  seizure  and  sale 
for  the  satisfaction  of  its  owner's  ordinary  debts. 

2. :  Conveyance  from  Husband  to  Wife.    Land  constituting  a 

statutory  homestead  when  conveyed  by  a  husband  to  his  wife 
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does  not  become  liable  for  his  then  existing  debts  by  subsequently 
losing  Its  homestead  character,  even  when  the  transfer  was  vol- 
untary. 

Appeal  from  the  district  court  of  Webster  county. 
Heard  below  before  Beall,  J.    Affirmed. 

A.  M,  Walters,  for  appellant 
Case  &  McNitty  contra.  . 

Sullivan,  J. 

This  was  a  creditor's  bill,  filed  in  the  district  court  of 
Webster  county,  to  subject  certain  real  estate  owned  by 
Mary  J.  David  to  the  payment  of  a  judgment  recovered 
by  the  Bank  of  Bladen  against  her  husband,  Isaac  David. 
There  was  a  general  finding  and  judgment  in  favor  of 
the  defendant,  and  the  plaintiff  brings  the  case  to  this 
court  by  appeal. 

The  land  in  question  was  occupied  by  the  Davids  as  a 
family  homestead  for  several  years  prior  to  the  fall  of 
1890,  when  they  removed  from  Webster  county  to  Gales- 
burg,  Illinois.  In  August,  1890,  David  conveyed  the 
homestead  to  his  wife  through  one  Sheen,  who  served  as 
a  conduit  for  the  title.  The  consideration  for  the  con- 
veyance to  Mrs.  David  was  an  agreement  on  her  part  to 
support  the  family  and  pay  her  husband's  debts,  includ- 
ing a  mortgage  oh  the  land  in  question  amounting  to 
|1,000.  The  debt,  upon  which  the  bank^s  judgment  is 
based,  existed,  but  had  not  matured,  at  the  time  of  the 
conveyance  of  the  homestead  to  Mrs.  David. 

It  is  contended  that  the  consideration  for  the  convey- 
ance is  not  suflicient  to  sustain  it  against  the  claims  of 
creditors.  Conceding  the  point  without  discussion,  we 
are  still  constrained  to  hold  that  the  judgment  of  the 
district  court  was  the  only  one  that  could  rightfully  have 
been  rendered  in  the  case.  The  land  was  a  homestead, 
and,  after  deducting  the  indebtedness  secured  by  mort- 
gage thereon,  its  actual  value  at  the  time  of  its  convey- 
43 
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anro  was  !(*«»  tlian  $2,000.  It  was  exempt  fn^ni  lery  and 
Hale  for  the  Hatisfaction  of  David's  debts.  lI/mnjomi  r. 
fVir/rr,  40  Net.  417;  Iloif  r.  AfiderMotu  39  Neb.  38  '.;  RJ^rt* 
r.  HoUhhoik  49  Neb.  717;  Mumlt  r.  Hafjedoin^  49  Xeb.  4i>l>.i 
It.  tlierefore,  did  not  concern  the  appellant  whether 
David  retained  the  title  or  ti-ansferred  it  to  his  wife.  It 
was  not  injured  by  the  transfer  and  has  no  grievan<-e 
even  if  such  transfer  was  without  consideration  and 
made  to  defraud  creclitors.  (Smith  r.  /fi/wi^wi/,  33  Mirb. 
183;  Vauffhnn  r,  Thompson^  17  111.  78;  Vogler  r.  ifonffjon*rif, 
r>4  Mo.  577;  Wood  v.  Chamhnx,  20  Tex.  247;  Buthr  r. 
-A  f7w/«,  72  la.  732.) 

But  it  is  contended  that,  when  the  land  lost  its  home 
stead  character,  it  became  lialle  for  the  satisfaction  of 
the  bank's  judj^menl.     A  sufficient  answer  to  that  in- 
tent ion  is  that  it  was  not  then  the  propt*rty  of  tlie  ju(l«r- 
ment  debtor.     The  conveyance  which  vested  the  title  in 
Mrs.  David  infrinj^ed  none  of  the  legal  rights  of  David'^ 
cr(*ditors.     It  was  valid  when  made.     It  was  not  vitiated 
by  Jlrs.  David's  subseiiueut  change  of  domicile.    It  is 
valid   still.     Even  Jove  himself  could  not  change  the 
nature    ojf   a    past    transaction.     Whether    Mrs.    David 
agreed  to  pay  the  bank's  claim  is  quite  immaterial.    That 
question  is  not  an  issue  in  this  case.     If  she  has  so  con- 
tracted  there  is  an  obvious  and  adequate  remedy  at  law. 
AVhen  her  liability  shall  be  judicially  ascertained,  the 
ai)pellant  will  be  able  to  reach  this  land  without  the  *M 
of  a  court  of  equity.     The  judgment  of  the  district  court 
was  manifestly  right  and  is 

Affirmed. 


Vol.  53]  JANUARY  TERM,  1898.  611 


Palmer  v.  Missouri  P.  R.  Ck). 


Sylvia  Elva  Palmer,  by  Her  Guardian  and  Next 
Friend,  Emma  D.  Palmer,  v.  Missouri  Pacific 
Railway  Company. 

Filed  February  2, 1898.    No.  7818. 

Bailroads:  Highway-Signals:  Injury  to  Infant:  Instructions.  In 
an  action  for  personal  injuries  inflicted  by  a  passing  locomotive 
at  a  railway  crossing  it  is  error  to  instruct  the  jury  that  the  ques- 
tion of  whether  the  bell  was  rung  or  the  whistle  sounded  is  im- 
material in  case  they  find  that  the  injured  party  by  reason  of  her 
tender  age  could  not  understand  the  meaning  of  such  signals. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J.     Reversed. 

A.  H.  Bmcetiy  for  plaintiff  in  error. 

W.  P.  Mi'ihrxiry,  J.  C.  Watson,  J.  W.  Orr,  and  B.  P.  Wag- 
gener,  contra, 

Sullivan,  J. 

This  action  was  brought  in  the  district  court  of  Adams 
county  on  behalf  of  the  plaintiff,  an  infant  then  about 
two  years  old,  by  her  next  friend  to  recover  for  injuries 
received  by  her  at  a  crossing  on  the  defendant's  line  of 
road  in  said  county  from  a  locomotive  passing  along  and 
over  the  same:  Among  other  alleged  negligent  omis- 
sions of  the  defendant  to  which  the  plaintiff  attributes 
her  injury,  she  avers  that  the  employes  of  the  defendant 
in  charge  of  the  locomotive  failed  to  ring  the  bell  or 
sound  tlie  whistle  on  approaching  the  crossing  in  ques- 
tion. This  was  denied  by  the  defendant,  and  upon  this 
issue,  among  others,  the  cause  was  submitted  to  the  jury, 
who  returned  a  verdict  for  the  defendant.  There  was 
judgment  on  the  verdict  and  the  plaintiff  prosecutes 
error  to  this  court. 

One  of  the  grounds  relied  upon  for  a  reversal  of  the 
judgment  of  the  district  court  is  the  giving  of  the  fol- 
lowing instruction  at  the  request  of  the  defendant: 
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"If  you  find  from  the  evidence  that  at  the  time  of  the 
alleged  injury  the  plaintiff,  by  reason  of  her  tender  age, 
could  not  understand  the  meaning  of  the  warning  of 
danger  if  given  by  the  ringing  of  the  bell  or  the  blowing 
of  the  whistle,  then  you  are  instructed  that  it  is  imma- 
terial in  this  case  whether  or  not  the  bell  was  rung  or 
the  whistle  blown  and  in  such  case  you  are  instructed  to 
disregard  any  evidence  on  that  point," 

This  instruction  is  erroneous!     It  is  not  always  essen- 
tial to  the  effectiveness  of  such  warnings  that  they  be 
given  to  those  of  sufficient  intelligence  to  understand 
their  meaning.    They  are  usually  held  to  be  for  the  pro- 
tection of  domestic  animals  as  well  as  men.    (Chicago, 
R.  I.  d  P.  R.  Co.  V.  Rcid,  24  111.  144;  4  Am.  &  Eng.  Ency. 
Law  [1st  ed.]  925.)     Such  warnings  are  not  given  to 
domestic  animals  upon  the  theory  that  they  understand 
their  meaning,  but  upon  the  theory  that  their  attention 
will  be  arrested,  their  fears  aroused  thereby,  and  that 
their  natural  instincts  will  urge  them  to  seek  safety  in 
flight.     The  attention  of  children  is  as  quickly  arrested, 
their  fears  as  easily  aroused,  and  their  instinct  of  self- 
preservation  as  strong  as  those  of  domestic  animals. 
With  respect  to  children  of  tender  years  and  immature 
judgment,  a  railroad  corporation,  to  say  the  least,  owes 
the  duty  which  the  law  exacts  from  it  in  respect  to 
domestic  animals  straying  upon  its  track.     {Gunn  v.  Ohio 
River  R.  Co.,  36  W.  Va.  165;  32  Am.  St  Rep.  842.)    But 
it  is  urged  that  the  evidence  upon  this  point  on  behalf 
of  the  plaintiff  was  insufficient  to  warrant  its  submission 
to  the  jury  and  that  the  giving  of  this  instruction,  if 
error,  was  error  without  prejudice.     It  is  sufficient  to 
say  that  we  have  examined  the  evidence  and  are  satisfied 
that  the  question  should  have  been  submitted  to  the  jury. 
For  the  error  mentioned  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  a  new  trial. 


Reversed  and  remanded. 
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Gkneva  National  Bank  v.  Richard  Donovan  et  al.    -gg-giji 

68    7»| 

Filed  February  2, 1898.    No.  7813. 

1.  Transcript  of  Journal  Entry:  Review.    Where  there  Is  expressly 

excepted  from  the  certificate  of  a  clerk  of  the  district  court  au- 
thenticating a  transcript  the  journal  entry  of  that  court  on  the 
motion  for  a  new  trial,  such  entry  must  be  treated  as  though  not 
appearing  in  the  transcript. 

2.  Bultng  on  Motion  for  New  Trial:  Review.    On  a  petition  in  error 

in  this  court  alleged  errors  of  the  district  court  committed  during 
the  progress  of  the  trial,  or  in  th-e  rendition  of  its  Judgment,  can- 
not be  considered  when  in  the  district  court  there  appears  to 
have  been  no  ruling  on  the  motion  for  a  new  trial. 

Error  from  the  district  court  of  Fillmore  county. 
Tried  below  before  Hastings,  J.    Affirmed. 

F.  B.  Dotmthorpe,  for  plaintiff  in  error. 

Ong  &  WiUoriy  contra. 

Ryan,  G.  • 

The  Geneva  National  Bank  brought  this  action  in  the 
district  court  of  Fillmore  county  for  the  foreclosure  of 
a  mortgage  securing  payment  of  a  note  made  by  Richard 
Donovan  and  CathfTine  Donovan.  The  defendants  in- 
terposed the  defense  of  usury,  which,  upon  a  trial,  was 
sustained  to  the  amount  of  $275.40,  which  sum  was  ac- 
cordingly credited  upon  the  principal,  and  for  the  bal- 
ance a  decree  was  entered.  By  its  petition  in  error  the 
bank  seeks  to  set  aside  the  finding  of  the  existence  of 
usury. 

The  certificate  of  the  clerk  of  the  district  court  at- 
tached to  the  transcript  is  in  this  language:  "I,  H.  F, 
Putlitz,  clerk  of  the  district  court  within  and  for  the 
county  of  Fillmore,  state  of  Nebraska,  do  hereby  certify 
that  the  above  and  foregoing  is  a  true  and  correct  tran- 
script of  the  plaintiff's  petition,  answer  of  Richard  Dono- 
van and  Catheiiue  Donovan,  reply  of  plaintiff  herein, 
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journal  entries,  except  on  deninrrer  and  motion  for  a 
new  trial,  as  the  same  appear  on  file  and  of  record  in  the 
office  of  said  clerk  in  the  within  entitled  action.  Wit- 
ness my  hand,"  etc.  Sin(»e  there  is  expressly  excepted 
from  this  certificate  the  journal  entry  on  the  motion  for 
a  new  trial,  the  transcrijjt  must  be  considered  as  though, 
therein,  that  ruling  did  not  appear.  Under  such  circum- 
stances the  errors  alleged  to  have  occurred  on  the  trial, 
or  in  the  rendition  of  the  judgment,  cannot  be  reviewed 
in  this  court.  {Ij  arh  r.  lientcaldy  45  Neb.  207,  and  authori- 
ties therein  cited.)     The  judgment  of  the  district  court 


is  therefore 


Affirmed. 


Joseph  IT.  Nash  v.  James  A.  Costello, 

Filed  Februarip  2, 1898.    No.  7784. 

Fraudulent  Conveyances:  Evidence.    The  evidence  in  this  case  ex- 
amined and  held  insufficient  to  sustain  the  verdict  of  the  jury. 

Error  from  the  district  coiii*t  of  Hall  county.     Tried 
below  before  TiiOMrsoN,  J.     Jicirrscd. 

W.  T.  Thompson,  O.  A,  Ablott,  and  Abbott  d  CaUhcdl,  for 
plaintiCT  in  error. 

W.  H,  ThompmUy  Charles  B.  Keller,  and  W.  A.  Prince, 
contra. 

Ryan,  C. 

The  slieriff  of  Hall  county  levied  several  writs  of  at- 
tachment issued  out  of  the  district  court  of  said  county 
on  a  stock  of  goods  in  the  possession  of  Joseph  H.  Nash. 
As  the  owner  of  said  goods,  Nash,  in  the  same  court, 
replevi(*d  them  from  the  sheriflF.  A  trial  to  a  jury  re- 
sulted in  a  verdict  in  favor  of  the  sheriff,  upon  which  a 
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judgment  was  rendered,  of  which  Nash,  upon  proceeding 
in  error  in  tliis  court,  seeks  a  reversal. 

On  the  trial  of  this  cause  in  the  district  court  Nash 
introduced  in  evidence  the  following  written  memoran- 
dum: 

*'In  consideration  of  eight  thousand  three  hundred 
dollars  to  us  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  we,  each  for  ourselves  individually,  and 
jointly  and  separately,  do  hereby  sell  and  convey  unto 
Joseph  H.  Nash  our  entire  stock  of  general  merchandise, 
together  with  all  furniture  and  fixtures,  also  all  notes 
due  to  us  and  all  book  accounts  and  other  bills  receiva- 
ble due  to  us,  said  goods,  chattels,  and  merchandise*  now 
in  the  storeroom  situated  upon  lot  numbered  six  (6),  in 
block  numbered  five  (5),  in  the  town  of  Mason  City, 
county  of  Custer,  state  of  Nebraska,  and  the  title  to  the 
same  we  will,  and  bur  heirs  and  assigns  shall,  defend 
against  all  lawful  claims  of  any  nature  whatever.  In 
witness  whereof,  we  have  hereunto  set  our  hands  at 
Mason  City,  Nebraska,  this  3d  day  of  November,  A.  D. 
1892.  J.  M.  Peusincjku. 

*'A.  B.  \Varuell&(U'' 

''In  presence  of 
"Dennis  Kunyon;' 

N.  K.  Persinger,  on  behalf  of  plaintiff,  testified  that 
during  1892  he  was  the  i)resident  of  the  Central  ('ity 
Bank,  of  Central  City,  Nebraska,  and  was  acquainted 
with  certain  obligations  held  by  the  bank  against  A.  B. 
Warrell,  John  M.  Persinger,  and  the  Jlerrick  County 
Mercantile  Ccmipany.  One  of  these  he  identified  and  it 
is  of  the  descriptions  following,  to-wit:  A  promissory 
note  dated  September  22,  1892,  payable  ninety  days  aft*  r 
date  to  the  Central  City  Bank  of  (Vntral  (1ty,  for  |4.000, 
with  ten  per  cent  per  annum  interest  after  maturity, 
made  by  the  Merrick  County  Mercantile  (Company,  per 
J.  M.  Persinger.  Another  obligation  which  was  held  by 
Joseph  H.  Nash  was  idcMitified  by  this  witness,  of  which 
the  description  was  as  follows:  A  promissory  note  dated 
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June  30,  1892,  executed  by  the  Merrick  County  Mercan- 
tile Company  to  Joseph  H.  Nash,  for  $1,075,  drawing  ten 
per  cent  interest  per  annum  from  date,  due  by  its  terms 
six  months  after  date.  The  third  obligation  identified 
by  this  witness  was  a  proiaissory  note  of  date  September 
22, 1892,  due  ninety  days  after  date  to  the  aforesaid  Cen- 
tral City  Bank,  for  |3,300,  drawing  ten  per  cent  per 
annum  interest  from  maturity,  executed  by  A.  B.  War- 
rell.  These  three  notes,  N.  K.  Persinger  testified,  con- 
stituted the  consideration  named  in  the  above  memoran- 
dum. There  was  no  effort  made  to  show  that  these  notes 
evidenced  an  indebtedness  which  had  no  real  existence. 
N.  R.  Persinger  further  testified  that  on  the  date  of  the 
above  memorandum,  at  the  request  of  Mr.  Nash,  he  took 
the  above  described  promissory  notes  to  Mason  City, 
where  A.  B.  Warrell  was  running  a  store,  and  induced 
him  to  execute  the  above  memorandum  and  transfer  the 
possession  of  the  personal  property  therein  described  to 
a  person  sent  by  Mr.  Nash  to  take  possession  thereof  im- 
mediately upon  Mr.  Nash  being  notified  that  the  memo- 
randum had  been  signed.  This  witness  testified  that  the 
notes  due  the  bank  were  transferred  to  Mr.  Nash,  by 
whom,  soon  after  the  date  of  the  memorandum,  all  thrw 
notes  were  delivered  to  A.  B.  Warrell  as  having  been 
paid,  lie  also  testified  that  the  note  made  to  Mr.  Nash 
was  for  money  individually  loaned  by  Mr.  Nash,  inde 
pendently  of  the  bank  or  of  his  relationship  thereto  as 
its  cashier,  and  there  was  no  evidence  offered  contradic- 
tory of  this  statement. 

The  fraud  sufficient  to  vitiate  the  transfer  to  Mr.  Nash, 
of  which  the  attaching  creditors  asserted  the  existence^ 
was  based  upon  the  alleged  identity  of  A.  B.  Warrell,  A. 
B.  Warrell  &  Co.,  and  the  Merrick  County  Mercantile 
Company  with  the  Central  City  Bank  and  its  cashier,  Mr. 
Nash.  To  an  understanding  of  this  contention  it  is 
necessary  that  a  short  history  of  certain  transactions  be 
given  in  this  connection.  The  predecessor  of  the  Cen- 
tral City  Bank  held  notes  made  by  John  M.  Persinger, 
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by  his  wife,  by  his  wife's  father,  and  by  A.  B.  Warrell, 
aggregating  in  amount  |6,500.  These,  it  seems,  had 
been  given  for  an  indebtedness  really  owing  by  John  M. 
Persinger.  Immediately  after  N.  R.  Persinger  had 
organized  the  Central  City  Bank  there  was  organized  the 
Merrick  County  Mercantile  Company  as  a  corporation. 
To  this  corporation  the  cashier  of  Central  City  Bank 
loaned  f  1,000  to  enable  it  to  effect  an  exchange  of  some 
real  property  for  a  stock  of  goods.  The  Merrick  County 
Mercantile  Company,  it  seems,  succeeded  John  M.  Per- 
singer in  business,  and  at  its  organization  he  was  made 
its  president  and  A.  B.  Warrell  its  secretary  and  treas- 
urer. These  official  relations,  so  far  as  the  record  dis- 
closes, have  never  ceased.  About  September  15,  1891, 
A.  B.  Warrell,  with  the  knoAvledge  and  assent  of  the 
Central  City  Bank,  took  a  portion  of  the  goods  of  the 
Merrick  County  Mercantile  Company  of  about  the  value 
of  |3,800  to  Mason  City  and  there  opened  a  store  in  his 
own  name  and  proceeded  to  dispose  of  the  goods  with 
which  he  had  been  entrusted.  For  a  fair  proportion  of 
the  indebtedness  of  the  Merrick  County  Mercantile  Com- 
pany Mr.  Warrell,  when  he  had  selected  the  goods  he 
was  to  take  with  him,  made  his  own  promissory  note  to 
the  Central  City  Bank, — the  mercantile  company  gave  its 
note  to  the  bank  for  the  balance.  In  August  the  re- 
mainder of  the  stock  of  the  Merrick  County  Mercantile 
Company  was  removed  to  Mason  City.  This  portion,  to- 
gether with  what  had  been  previously  under  the  manage- 
ment of  A.  B.  Warrell,  from  this  time  forward  consti- 
tuted a  single  stock,  which  was  managed  under  the  name 
of  A.  B.  Warrell  &  Co.  As  we  understand  the  evidence, 
the  note  hereinbefore  described  as  being  for  $3,300  was  a 
renewal  of  the  proportion  for  which  A.  B.  Warrell  gave 
his  promissory  note  in  1891,  and  the  notes  for  |4,000  and 
$1,075  were  for  the  amounts  due  the  bank  and  Mr.  Nash 
respectively  from  the  Merrick  County  Mercantile  Com- 
pany. It  is  urged  by  the  defendant  that  the  capital 
stock  of  the  Merrick  County  Mercantile  Conipauy  wa;. 
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n^fv<-r  tUy^iMrti^l  of,  l>ut  wa^  L^-ld  alck*^$t  e^r-ln^^^Zj  b-y 
the  rVfjtral  f'iry  Bank.     \W  iiD«l«^f>cta&«l  fn»r^  li^  eii- 
tUfWie  that  th<f^re  were  i>'*ijwj  at  lea^ct  fire  and  p»rT^^(i» 
fiff#-en  KhareM  of  thi**  stiM-k  «»f  the  par  Taloe  of  ^m  jut* 
Khare  to  partiei^  out>i«le  the  bank  and  the  pre«id«-^T  a»d 
«<r<rretary  of  the  »iH-r<aririle  ifnnipany.     The  r^rdfiraxe* 
for  the  remainder  of  the  capital  stiK-k.  the  ^ec^eta^T  t€*  J- 
fi<;d,  were  Hijrue<l  up  in  blank  and  left  with  the  Central 
City  Hank.     N.  K.  rersing^-r  testified  that  the  eertifieaies 
were  left  with  the  bank,  but  not  as  c«dlateraL     This  is 
all  the  light  we  have  on  this  subjet-t.  and  while  it  sbow>s 
a  verj'  looja?  iijr>iJe  of  doing  busini-sss,  we  have  not  bt?*« 
able  to  w-Tf  how  the  bank«  by  acting  as  custodian  of  the 
certificat«r«  of  Ktock,  ih  chargeable  vith  a  fraudult^nt  in- 
tent towardn  creditoi"».  of  the  mercantile  comfiany  or 
towardn  A.  B.  WaiTcH  or  A.  B.  Warrell  &  Co..  even  if  the 
individual  and  firm  last  indicated  should  be  regarded  as 
entiticH  distinct  from  the  mercantile  company.     In  argu- 
ment, howifver,  the  relations  between  the  bank  on  the 
one  hand  and  the  mercantile  company.  A.  B.  WarrelK  or 
A.  B.  Warrell  &  Co.  on  the  other  hand,  it  was  insisted, 
showed  that  the  bank  was  in  fact  the  owner  of  the  giMMls 
at  every  Htag(?  of  the  proceedings,  and  that  when  the  bill 
of  sale  was  made  to  Nash  the  trausitction  was  merely 
an  o]ien  aKsuniption  by  the  bank  of  a  secivt  ownership 
it  all  along  had  held  of  the  goods  in  question.     There  is 
in  the  record  no  evidence  which  justifies  this  contention. 
The  removal  of  the  goods  from  Central  City,  it  was  testi- 
fied, without  c<*utra(lictiou,  was  to  find  a  market  in  which 
such  goods  would  meet  with  a  readier  sale  than  at  that 
place.     Under  the  management  of  Mr.  Warrell  this  ex- 
pectation, to  some  extent,  seems  to  have  been  realized. 
It  is  not  disclosed  why  this  condition  did  not  continue 
after  a  large  addition  had  been  made  to  the  stock  and 
the  management  had  become  that  of  A.  B.  Warrell  &  Co, 
The  credits  given  by  the  bank  and  Mr.  Nash  seem,  from 
the  first,  to  have  been  injudicious,  but  we  can  find  no 
evidence  that  these  credits  were  fraudulently  extended. 
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The  bank  or  its  cashier  had  the  same  right  that  any  other 
creditor  had  to  obtain  satisfaction  of  tlie  indebtedness 
owing  to  it  or  to  him  and  this  right  seems  not  to  have 
been  fraudulently  exercised.  The  judgment  of  the  dis- 
trict court  is  therefore  reversed  and  the  cause  is  re- 
manded for  further  proceedings. 

Rbveused  and  remanded. 

Harrison,  0.  J.,  not  sitting. 


Charles  Best  v.  George  C.  Zutavern. 

Filed  Februaky  2, 1898.    No.  7799. 

Executions:  Objections  to  Confirmation  of  Sale.  An  objection 
to  a  conflrtnation  of  a  sale  on  execution,  on  the  ground  of  a  mere 
irregularity  in  the  appraisement,  comes  too  late  when  first  urged 
after  the  return  of  such  completed  sale  by  the  officer  conducting 
the  same. 

:  Sale  op  Homestead.    The  homestead  right  of  exemption  of 

real  property  under  the  laws  of  this  state  is  not  a  proper  subject 
for  consideration  upon  proceedings  for  the  confirmation  of  a  sale 
of  the  alleged  homestead  on  execution. 

:  Confirmation  of  Sale.    The  only  matter  settled  and  adju- 
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dicated  in  the  proceedings  and  order  of  confirmation  is  as  to  the 
proceedings  of  the  sherifT  and  those  acting  under  and  with  him 
in  the  levy,  appraisement,  advertising,  making,  and  returning  of 
said  sale.  In  so  far  as  the  principle  thus  stated  in  Schribar  v.  Piatt, 
19  Neb.  625,  is  in  conflict  with  the  reasoning  in  Berkley  c.  Jjatnb,  8 
Neb.  392,  the  later  case  considered  is  held,  in  effect,  to  have  over- 
ruled the  earlier  case. 

Error  from  the  district  court  of  Johnson   county. 
Tried  below  before  Babcock,  J.     Affirmed. 

Davidson  &  Oiffen,  for  plaintiff  in  error. 

J.  Hall  Hitchcock  and  L.  C.  Chapman,  contra. 

Kyan,  C. 

By  his  petition  in  error  Charles  Best  questions,  in  this 
court,  the  correctness  of  the  order  of  the  district  court  of 
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Johnson  county  whereby  were  overruled  his  two  objec- 
tions to  the  confirmation  of  a  sale  of  certain  of  his  real 
property.  These  objections  were  not  filed  until  after  the 
sale  had  been  made  and  returned  for  confirmation. 

The  first  objection  urged  no  fraud,  but  merely  an 
alleged  irregularity  in  the  appraisement  and  was  prop- 
erly overruled.  (Vought  v.  Foxworthy,  38  Neb.  214;  Bur- 
kett  V.  Clark,  46  Neb.  466;  Overall  v.  McShane,  49  Neb.  64; 
Kearney  Land  d  Investment  Co.  v.  Aspinwall,  45  Neb.  601; 
McMurtry  v.  Columlia  Nat  Bank,  53  Neb.  21;  Edklund  t?. 
^yims,  44  Neb.  129.) 

The  second  objection,  briefiy  stated,  was  that  the  prop- 
erty sold  by  the  sheriff  was  the  homestead  of  Charles 
Best,  and,  therefore,  being  exempt  from  sale  on  execu- 
tion, a  confirmation  of  such  sale  should  have  been  denied. 
In  Hclirihar  v.  Piatt,  19  Neb.  625,  among  other  questions, 
there  was  determined  the  effect  of  a  confirmation  of  a 
sale  on  execution  over  the  objections  of  the  execution 
defendant  that  the  property  sold  w^as  his  homestead  and 
as  such  was  exempt  from  sale  on  judicial  process.  With 
respect  to  the  contention  of  the  adverse  party  that  the 
confirmation  of  the  sale  was  conclusive  in  a  collateral 
proceeding,  Cobb,  J.,  in  the  delivery  of  the  opinion  of  this 
court,  said:  "The  learned  district  court  seemed  to  be  of 
the  opinion,  and  so  found,  that  the  question  of  title  was 
involved  in  and  settled  by  th6  proceedings  for  the  con- 
firmation of  the  said  execution  sale.  In  that,  I  think, 
the  court  erred;  and  that  the  only  thing  settled  or  ad- 
judicated in  the  proceedings  and  order  of  confirmation, 
so  called,  was  as  to  the  proceedings  of  the  sheriff  and 
those  acting  under  and  with  him  in  the  levy,  appraise- 
ment, advertising,  making,  and  returning  of  said  sale." 
It  is  true  this  view  is  hardly  reconcilable  with  the  reason- 
ing in  Berkley  v.  Lamb,  8  Neb.  392,  but  as  it  is  the  later  and 
has  been  acquiesced  in  for  several  years  it  must  prevail 
and  Berkley  v.  Lamb,  supra,  to  that  extent  must  be  deemed 
overruled.  On  principle  the  holding  in  Schribar  v.  Piatt, 
supra,  is  evidently  correct,  for  this  court  has  held  that, 
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at  chambers,  a  judge  may  confirm  a  judicial  fc-ale  (R  a' rice 
Paper  Co,  t\  Beloit  Iron  Works,  40  Neb.  900;  McMurtry  r. 
Tut  tie,  13  Neb.  232),  and  tliis  is  hardly  consistent  with  the 
idea  that  at  such  a  hearing  there  may  be  an  adjudication 
of  rights  ordinarily  determinable  only  by  courts  in  the 
exercise  of  their  jurisdiction  as  such.  On  principle  the 
language  above  quoted  from  t^iehrihar  v.  Piatt,  supra^  finds 
direct  support  in  the  reasoning  in  Qtfujley  v.  McEvony,  41 
Neb.  73.  (See  also  Pammnui  r.  Frame,^!  Neb.  807.)  The 
ruling  of  the  district  court,  we  therefore  conclude,  was 
right,  and  accordingly  it  is 

Affirmed. 


Johanna  Olsen  v.  Mary  Jacobson  et  at.. 

Filed  February  2, 1898.    No.  7806. 

Affirmance  where  aU  the  questions  presented  are  based  on  an  unau- 
thenticated  bill  of  exceptions. 

Error  from  the  district  court  of  Washinj^ton  county. 
Tried  below  before  Keysor,  J.     Affirmed 

W.  8.  Cooky  D.  Z.  Mummerty  and  Frick  &  Dolezaly  for 
plaintiff  in  error. 

Davis  &  Howell  and  E.  It.  Duffle,  eontra. 

Ryan,  C. 

All  the  questions  presented  by  the  petition  in  error  in 
this  case  depend  upon  the  contents  of  an  alleged  bill  of 
exceptions,  and  as  it  is  not  authenticatcnl,  the  judgment 
of  the  district  court  is 

Affiumed. 
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George  E.  Coon  et  al.  v.  Hugh  M.  McClurb. 

Filed  Februabt  2, 1898.    No.  7761. 

1.  Witnesses:  Inrtructions.    An  erroneous  instruction  that  where  a 

party  Hligant  offers  in  evidence  the  testimony  of  a  witness  he  is 
bound  by  such  testlmojiy,  held  not  justified  by  the  alleged  fact 
that  there  was  no  testimony  on  the  trial  differing  from  that  of 
sa^d  witness. 

2.  Attachment:   Grounds:    Inbtructiona.    An   instruction   which  re- 

quired the  concufrence  of  an  intent  to  hinder,  delay,  and  defraud 
creditors,  to  render  void  transfers  of  a  certain  class,  held  erroneous 
where  the  provision  of  the  statute  is  that  the  intent  may  be 
either  to  hinder,  delay,  or  defraud. 

3. :  .  The  mere  fact  that  in  justifying  the  levy  of  an  at- 
tachment in  a  replevin  action  the  defendants  in  their  answer  al- 
leged that  the  transfer,  under  which  the  plaintiff  claimed  title, 
was  made  with  intent  to  hinder,  delay,  and  defraud  creditors  did 
not  vary  the  provisions  of  the  statute. 

Error  from  the  district  court  of  Webster  county. 
Tried  below  before  Betall,  J.    Reversed. 

Warren  Switzler,  for  plaintiff  in  error, 

M.  A,  Hartigan,  contra. 

Ryan,  C. 

This  was  an  action  of  replevin  for  certain  goods 
brought  in  the  district  court  of  Webster  county,  in  which 
action  there  was  a  judgment  in  favor  of  the  plaintiff. 
The  defendants  prosecute  this  error  proceeding. 

The  possession  of  the  defendants,  a  sheriff  and  his 
deputy,  before  the  institution  of  this  action  was  by  virtue 
of  a  writ  of  attachment  under  which  a  levy  had  been 
made  in  an  action  wherein  the  Nebraska  Moline  Plow 
Company  was  plaintiff  and  O.  C.  Clingman  &  Co.,  a  part- 
nership firm,  was  defendant.  The  question  was  whether 
or  not  the  transfer  of  the  replevied  property  from  Clinii:- 
man  &  Co.  to  Hugh  JI.  ilcClure  was  fraudulent  as  against 
the  Nebraska  Moline  Plow  Company,  a  creditor  of  0.  C. 
Clingman  &  Co.     The  evidence  relied  upon  to  sustain 


Vol.53]  JANUARY  TERM,  1898.  623 


Ck)on  V.  McCIure. 


the  charge  that  the  goods  had  been  transferred  in  fraud 
of  the  said  rights  of  a  creditor  was  largely  circumstantial 
in  its  nature.  Mr.  McClure  was  a  witness  in  his  own  be- 
half and  from  him  were  elicited  admissions  tending  to 
cast  doubt  upon  the  good  faith  of  the  transfer  under  and 
by  virtue  of  which  he  claimed  title.  The  plaintiffs  in 
error  called  as  their  own  witness  O.  C.  Clingman,  a  mem- 
ber of  the  firm  of  O.  C.  Clingman  &  Co.,  and  examined 
him  with  reference  to  the  financial  condition  of  the  firm 
of  which  he  was  a  member  when  the  aforesaid  transfer^ 
was  made,  the  disposition  of  its  assets,  and  other  cir- 
cumstances tending  to  cast  discredit  upon  the  claim  that 
such  transfer  was  in  good  faith.  On  rebuttal  defendant 
in  error  examined  A.  D.  ilcNeer,  another  member  of  the 
firm  of  0.  C.  Clingman  &  Co.,  for  the  purpose  of  explain- 
ing why  he  had  drawn  certain  sums  from  the  partnership 
funds,  how  he  had  replaced  them,  and  the  part  he  had 
taken  with  reference  to  the  transfer  to  McClure.  The 
following  instructions  were  given  to  the  jury: 

"8.  The  court  instructs  the  jury  that  when  a  party  to 
an  action  calls  a  witness,  they  indorse  such  witness  be- 
fore the  court  and  jury  as  a  truthful  person  and  entitled 
to  credit,  and  they  are  bound  by  the  evidence  of  such  wit- 
ness.'' 

"5.  The  court  instructs  the  jury  that  before  the  de- 
fendant in  this  action  can  question  the  act  of  the  plain- 
tiff McClure  in  purchasing  the  stock  of  goods  it  must 
not  only  appear  from  a  preponderance  of  the  testimony 
that  the  firm  of  O.  C.  Clingman  &  Co.  was  insolvent  and 
that  it  sold  its  stock  of  goods  to  the  plaintiff  McClure 
with  the  fraudulent  purpose  of  cheating,  defrauding,  and 
delaying  its  creditors,  and  it  must  further  appear  by  the 
preponderance  of  the  testimony  that  ilcClure  not  only 
knew  these  facts  and,  knowing  them,  he  deliberately  and 
willfully  entered  into  the  contract  of  purchase  of  the 
stock  of  goods  with  the  purpose  to  aid  and  assist  the  firm 
of  O.  C.  Clingman  &  Co.  to  cheat  and  defraud  and  delay 


its  creditors." 
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The  proposition  that  a  party  by  offering  the  testimony 
of  a  witness  vouches  for  his  credibility  has  been  approved 
by  this  court  in  Blacktoell  v.  Wright,  27  Neb.  269,  and  in 
Nathan  v.  Sands^  52  Neb,  660.  The  proposition  that  such 
party  is  bound  by  the  evidence  of  such  witness  is  de- 
fended on  the  theory  that  there  was  no  other  evidence 
than  that  to  the  same  effect  as  was  the  testimony  of 
Clingman.  We  have  carefully  considered  the  bill  of  ex- 
ceptions and  find  that  there  were  circumstances  shown 
by  the  testimony  of  witnesses  called  by  the  defendant  in 
error  from  which  the  jury  properly  might  have  drawn 
inferences  unfavorable  to  the  good  faith  of  the  transfer 
by  virtue  of  which  McClure  claimed  title.  That  part  of 
the  instruction  which  assumed  to  tell  the  jury  what  effect 
must  be  given  the  evidence  of  Clingman  was  erroneous. 
{Murphey  v.  Virgiriy  47  Neb.  692.) 

Section  17,  chapter  32,  Compiled  Statutes,  is  in  this 
language:  "Every  conveyance  or  assignment,  in  writing 
OP  otherwise,  of  any  estate  or  interest  in  lands,  or  in 
goods,  or  things  in  action,  or  of  any  rents  or  profits  issu- 
ing therefrom,  and  every  charge  upon  lands,  goods,  or 
things  in  action,  or  upon  the  rents  and  profits  thereof, 
made  with  the  intent  to  hinder,  delay,  or  defraud  cred- 
itors or  persons  of  their  lawful  rights,  damages,  for- 
feitures, debts,  or  demands,  and  every  bond  or  other 
evidence  of  debt  given,  suit  commenced,  or  decree  or 
judgment  suffered,  with  the  like  intent  as  against  the 
person  so  hindered,  delayed,  or  defrauded,  shall  be  void." 
The  fifth  instruction  required  that  the  jury  must  find  the 
intent  to  hinder,  delay,  and  defraud  creditors  was  enter- 
tained by  Clingman  &  Co.  to  render  the  transfer  void. 
This  was  more  than  the  statute  required,  for,  under  its 
provisions  above  quoted,  it  was  sufficient  if  there  existed 
an  intent  to  hinder,  delay,  or  defraud.  Defendant  in 
error  seeks  to  justify  this  departure  from  statutory  re- 
quirements by  the  fact  that  in  the  answer  filed  by  plain- 
tiff in  error  the  justification  of  the  attachment  was  that 
there  had  been  a  transfer  with  intent  to  hinder,  delay, 
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and  defraud,  and  hence,  it  is  argued,  it  was  not  erroneous 
in  the  instrurtion  to  adopt  the  same  phrafc^eology.  If  the 
averments  of  the  answer  had  been  of  an  intent  to  hinder, 
delay,  or  defraud,  that  pleading  wouhl  have  been  faulty. 
The  proper  language  is  given  by  the  statute  an:l  it  should 
have  been  followed  by  the  court  in  its  instruction.  For 
the  errors  indicated  the  judgment  of  the  district  court  is 
reversed. 

Rkveiised  and  rkmanded. 


53  ess 
58  esi 


J.  Abbott  Thompson,  appellee,  v.  S.  H.  Kyner  et  al., 

APPELLANTS. 

Elizabeth  P.  Avery,  appellee,  v.  S.  H.  Kyner  et  al., 

appellants. 

Watson  Gibbons,  appellee,  v.  S.  H.  Kyner  et  al., 

appellants. 

Filed  FEimrAiiY  2, 1898.    Nos.  7715,  7716,  7717. 

Payment  of  Mortgage  to  Mortgagee's  Agent  Not  Made:  Evidence. 
The  evidence  in  the  case  of  Thompson  against  Kyner  examined, 
and  held  to  sustain  the  judgment  of  the  district  court;  and  upon 
stipulation  of  the  respective  parties  interested  the  judgment  in 
each  cf  the  three  cases  is  affirmed. 

Appeals  from  the  district  court  of  Brown  county. 
Heard  below  before  Bartow,  J.     AffirmaL 

J.  S.  Darlsmn  and  W.  J,  Vourtright,  for  appellants. 

C.  C.  Flanfihvrgy  contra. 

Opinion  by  Ryan,  C,  in  the  case  next  following. 
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AA'atson  (iibbons  et  al.  v.  S.  H.  Kyner  et  al. 

Filed  Febriary  2,1898.    No.  8312. 

New  Trial:  Evidence.    The  evidence  on  which  a  petition  for  a  new 
trial  was  granted  examined  and  held  insufficient. 

EuKou  from  the  district  court  of  Brown  county. 
Tried  below  before  Bautow,  el.     lieverftcd. 

C,  (\  Flaunhunj,  for  plaintiffs  in  error. 

J.  aS.  Ihtrinsou  and  U'.  •/.  ('oitrtrhjhty  contra, 

Kyan,  C. 

In  the  district  court  of  Brown  county,  J.  Abbott 
Thompson  filed  his  petition  for  the  foreclosure  of  a  cer- 
tain mortpij»e  and  note  securing  payment  of  the  same, 
both  of  which  were  executed  to  him  by  Harvey  Mcilunn 
on  May  20,  18S5.  The  loan  thus  evidenced  and  securetl 
was  for  the  term  of  five  years.  The  mortgaged  premises 
were  j)urchased  on  November  3,  1885,  by  Kyner.  The 
principal  d<*fense  i)leaded  by  Kyner  was  the  payment  of 
said  note  in  the  year  1890.  On  the  issues  joined  there 
was  decreed  a  foreclosure  as  prayed.  Tliere  were  two 
other  cases  tried  in  the  same  court,  to-wit,  Gibbons 
against  Kyner,  Xo.  7717,  and  Avery  against  Kyner,  No. 
771(5,  on  the  same  issues  and  with  the  same  result  reached 
in  the  case  of  Thompson  against  Kyner,  and  by  appeal 
all  three  are  now  pending  in  this  court.  (See  antr^  p.  (525.) 
In  efTe(*t  the  parties  have  stipulated  that  the  same  judg- 
ment shall  be  rendered  in  this  court  in  each  of  these 
cases;  hence,  (Hbbons  against  Kyner  and  Avery  against 
Kyner  need  receive  no  further  notice  in  this  case  than  is 
necessary  to  carry  into  effect  this  stipulation. 

3Ir.  Kyner's  testimony  was  to  the  effect  that  when  the 
interest  became  due  he  paid  it  to  the  Farmers  &  Mer- 
chants National  Bank  at  Fremont  until  the  Nebraska 
Mortgage  &   Investment  Company   notified   him,  after 
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which  time  he  paid  the  interest  to  the  company  last 
named.  The  notices  sent  by  the  Farmers  &  Merchants 
Bank  were  signed  by  C.  H.  Toncray,  cashier,  and  recited 
that  the  interest  was  dne  and  payable  at  that  bank.  As 
a  matter  of  fact  the  note  given  by  McMunn,  as  well  as 
each  of  the  coupons,  recited  that  it  was  payable  at  the 
First  National  Bank  of  Hartford,  Conn.  In  such  notices 
as  were  sent  by  the  Nebraska  Mortgage  &  Investment 
Company  there  was  no  statement  with  reference  to  the 
place  at  which  either  principal  or  interest  was  required 
to  be  paid.  In  his  testimony  Mr.  Kyner  identified  a 
postal  card  sent  to  hi]n  by  the  said  investment  company 
whereby  was  acknowledged  the  receipt  of  $44  in  which 
was  included  the  amount  of  interest  paid  on  this  loan 
at  or  about  that  time,  which  was  November  27,  1889.  In 
this  communication  JMr.  Kyner  was  informed  tliat  the 
coupons  paid  by  the  $44,  above  mentioned,  would  later 
be  sent  to  him,  and  they  were,  ordinarily,  within  from 
eight  to  thirty  days  after  payment.  The  principal  sum 
was  paid  to  the  Nebraska  Mortgage  &  Investment  Com- 
pany soon  after  it  fell  due  and  was  never  remitte<l  to  Mr. 
Thompson.  The  testimony  of  Sir.  Thompson  and  C.  H. 
Smith  w^as  taken  by  deposition  and  offered  by  Mr.  Kyner. 
In  his  deposition  Sir.  Thompson  stated  that  an  applica- 
tion for  a  loan  was  submitted  to  him  by  Tiffany  &  Smith, 
that  on  this  application  he  advanced  the  money  to  be 
loaned  Mr.  JIcMunn,  and  in  due  time  received  back  the 
note  and  mortgage  sued  on.  He  further  testified  that 
after  the  receipt  of  the  principal  note  and  coupons  in 
connection  therewith  he  retained  the  same  in  his  posses- 
sion in  his  safe,  and  if  the  money  was  sent  to  Tiffany  & 
Smith  or  their  successor,  C.  H.  Smith  &  Co.,  he  would 
bring  the  coupon  down,  and  that  he  knew  nothing  of  a 
claim  of  payment  of  the  principal  until  about  the  month 
of  March,  1893.  He  furthermore  testified  that  h^  did  not 
object  to  receiving  payment  of  coupons  through  Tift'any 
and  C.  H.  Smith  &  Co.,  and  did  not  know  whether  they 
had  a  western  agency  or  not,  and  he  thought  that  most 
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of  the  coupons  were  paid  to  him  through  the  First  Na 
tional  Bank  of  Hartford,  (Connecticut,  though  of  this  he 
was  not  certain.  On  his  cross-examination  Mr.  Thomp 
son  testified  that  he  never  gave  C.  H.  Smith  &  Co.,  C.  H. 
Smith,  senior,  or  C.  H.  Smith,  junior,  any  authority 'con 
ceming  the  collection  of  moneys  on  account  of  the  Mc- 
Munn  loan,  and  never  authorized  any  person  to  represent 
him  in  Nebraska  in  connection  with  this  loan.  The  testi- 
mony of  C.  H.  Smith  was  consistent  with  that  of  Mr. 
Thompson.  'He  explained  that  for  fifteen  years  preced 
ing  January  1,  1887,  he  had  been  engaged  in  business 
under  the  name  of  E.  D.  Tiffany,  and  since  that  date  as 
a  member  of  the  firm  of  C.  H.  Smith  &  Co.  He  testified 
that  this  business  was  dealing  in  investment  securities, 
including  western  loans;  that  he  had  never  known  Mr. 
Toncray  personally  until  October,  1890,  and  had  no  busi- 
ness relations  with  him  except  receiving  drafts  for  pay- 
ments of  interest  on  loans  negotiated  by  the  Farmers  & 
Merchants  National  Bank.  He  further  testified  that  the 
firms  of  which  he  was  a  member  never  made  any  western 
farm  loans,  but  sold  applications  made  by  correspond- 
ents for  which  the  firm  of  which  he  was  a  member  re- 
ceived a  commission.  In  such  cases  when  the  papers 
were  completed  and  delivered  there  was  no  obligation  to 
render  further  services  for  any  one,  though,  if  applied  to 
by  customers  the  firms  of  which  he  was  a  member  would 
attend  to  making  collections  of  interest.  When  such 
collections  were  made  at  Fremont,  Nebraska,  they  were 
received  by  C.  H.  Smith  &  Co.  and  E.  D.  Tiffany  through 
the  Farmers  &  Mechants  National  Bank  of  that  place, 
until  the  date  of  tlie  organization  of  the  Nebraska  Mort- 
gage &  Investment  Company,  after  which  time  they  were 
received  through  the  last  named  company.  At  the  re- 
quest of  customers  the  firm  of  C.  H.  Smith  &  Co.  would 
write  to  correspondents  with  reference  to  the  probability 
of  payments  of  principal  or  interest  already  in  default, 
but  Mr.  Smith  testified  that  he  did  not  think  these  cus- 
tomers   knew    anything    about    these    correspondents. 
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There  was  a  large  number  of  letters  introduced  in  evi- 
dence in  the  deposition  of  Mr.  Smith.  These  were  writ- 
ten by  the  firm  of  which  he  was  a  ;member  to  its  corre- 
spondent in  Fremont,  but  they  were  entirely  consistent 
with'the  testimony  above  quoted.  We  are  clearly  of  the 
opinion  that  the  judgment  of  the  district  court  was  in 
harmony  with  the  views  of  this  court  expressed  in  the 
following  cases:  Firxt  Nat.  Bank  of  Omaha  v.  Chihoriy  45 
Neb.  257;  South  Branch  Lumber  Co,  v.  Little  John,  31  Neb. 
606;  Bull  V.  Mitchell,  47  Neb.  647;  Richards  v.  Walkr,  49 
Neb.  639;  Thomson  i\  Shelton,  49  Neb.  644;  City  Mission- 
ary Society  v.  Reams,  51  Neb.  225. 

There  was,  however,  filed  subsequently  to  the  rendi- 
tion of  said  judgment  a  petition  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence  material  to  the 
issues  which  had  be<^n  determined  by  such  judgment; 
and,  on  a  hearing,  the  prayer  of  this  petition  was  granted 
and  a  new  trial  was  awarded.  To  test  the  correctness  of 
this  ruling  a  petition  in  error  has  been  filed  in  this  court 
wherein  the  case  was  docketed  as  "Gibbons  et  al.  v. 
"Kyner  et  al.  No.  8312."  The  evidence  claimed  to  be 
material  was  contained  in  an  aifidavit  made  by  (leorge 
W.  E.  Dorsey,  in  which,  in  substance,  he  stated  that  he 
had  been  the  president  of  the  Nebraska  Mortgage  &  In- 
vestment Company  from  its  organization  in  1888  until 
some  time  in  1891;  and  that,  while  acting  as  such  presi- 
dent prior  to  June  1, 1890,  affiant  had  a  conversation  with 
Charles  H.  Smith,  of  the  firm  of  C.  H.  Smith  &  Co.,  in 
regard  to  the  manner  of  doing  business  between  that 
firm  and  the  Nebraska  Mortgage  &  Investment  Company. 
The  portion  of  this  affidavit  claimed  to  be  material  is 
probably  to  be  found  within  the  following  quotation,,  but 
just  where  the  writer  hereof  is  unable  to  determine: 
"The  manner  of  doing  business  between  said  C.  H.  Smith 
&  Co.  and  the  Nebraska  Mortgage  &  Investment  Com- 
pany was  all  discussed  and  the  manner  of  doing  business 
between  other  people  under  like  circumstances  was  fully 
discussed  and  compared.     By  other  people  doing  a  like 
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business  I  refer  to  the  business  of  making  and  collec-tin!: 
real  estate  loans  where  the  western  correspondent  deal- 
with  the  borrower,  and  the  eastern  correspondent  deal/ 
directly  with  the  lender,  and  where  the  monej  in  makinz 
the  loan  passes  from  the  lender  to  the  eastern  coiTespond- 
ent,  thence  to  the  western  correspondent,  thence  to  the 
borrower,  and  where,  when  collections  are   made,    tht- 
money  passes  from  the  mortgagor  to  the  western  i-or- 
respondent,  thence  to  the  eastern  correspondent,  tlien<v 
to  the  mortgagee  or  lender.     And  the  manner  of  niakiu2< 
collections  by  such  western  correspondent  w^as  also  dis- 
cussed, and  the  trouble  and  expense  that  the  Nebraska 
Mortgage  &  Investment  Company  was  to  in  sending  out 
notices  to  the  borrowers  from  time  to  time,  and  that  the 
principal  and  interest  was  about  to  mature  and  requests? 
for  prompt  remittances  of  same  in  loans  negotiated  by  it 
and  its  predecessor  through  Smith  &  Co.,  and  in  the  c*ol- 
lection  and  remittance  of  such  interest  and  prineijial  by 
said  Nebraska  ilortgage  &  Investment  Company  should 
thereafter  be  entitk^d  to  deduct  exchange  at  the  time  of 
nmking  such  remittances  as  compensation  to  said   Ne^ 
braska  Mortgage  &  Investment  Company  for  its  Wi>rk 
and  expense  in  making  such  collections.     And  Mr.  Smith 
expressed  himself  as  a  part  of  said  conversation  to  the 
effect  that,  everything   considered,   other   w'estern    cor- 
respondents did  not  deduct  such  exchange  at  the  time  of 
remitting,  and  that  the  Nebraska  Mortgage  &   Invest- 
ment Company  should  (*onform  to  the  general   custom 
and  not  deduct  any  such  exchange,  and  it  was  agreed,  as 
a  part  of  said  conversation  between  5Ir.  Smith  as  a  mem- 
ber of  the  firm  of  C.  II.  Smith  &  Co.  and  myself  acting  as 
president  of  the  Nebraska  Mortgage  &  Investment  Com- 
l>any,  that  said  Nebraska  Mortgage  &  Investment  Com- 
pany should  look  after  the  collection  and  remittance  of 
the    principal    and    interest    of    the    loans    negotiated 
through  said  Nebraska  Mortgage  &  Investment  Company 
and  its  prcnlecessor  and  C.  H.  Smith  &  Co.  without  anv 
charge  therefor  for  exchange  or  otherwise." 
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The  weak  point  in  the  defense  of  Mr.  Kyner,  originally, 
was  the  failure  to  show  that  (\  II.  Smith  &  Oo,  or  the 
Nebraska  Mortgage  &  Investment  Company  was  the 
mortgagee's  agent  for  receiving  and  paying  interest  or 
principal  to  such  mortgagee.  The  mortgagee  held  in  his 
possession  the  note  and  each  coupon  until  some  one  was 
ready  to  pay  them  to  him,  and  when  one  was  paid  he 
merely  surrendered  it  as  being  paid.  The  inconse- 
quential talk  preceding  the  agreement  of  Mr.  Dorsey  to 
forbear  exacting  exchange  was  irrelevant  to  this  ques- 
tion of  agency.  If  it  was  intended  to  contradict  C.  H. 
Smith  merely  for  the  purpose  of  discrediting  him  it  was 
likewise  inadmissible,  under  the  ruling  of  this  court  in 
Xathan  v.  tiamh,  52  Neb.  660.  In  any  view,  the  proposed 
testimony  of  Mr.  Dorsey  could  not  in  the  le  ist  strengthen 
the  weak  point  in  Mr.  Kyner's  defense;  hence  the  peti- 
tion for  a  new  trial  should  have  been  denied  and  the 
order  of  the  district  court  on  this  branch  of  the  case  is 
therefore  reversed.  It  was  in  effect  stipulated  that  on 
this  branch  the  same  judgment  should  be  rendered  in 
Avery  against  Kyner,  No.  7716,  and  in  Gibbons  against 
Kyner,  No.  7717,  as  in  this  case  in  this  court.  It  is 
accordingly  ordered  that  t\w  judgments  sought  to  be  re- 
viewed by  Mr.  Kyner  as  appellant  be  affirmed  and  that 
the  orders  granting  new  trials  in  such  cases  be  reversed 
and  that  these  cases  be  remanded  to  the  district  court 
for  the  entry  of  these  judgments  and  orders. 

JUTXniENTS  ACCORDINGT.Y. 


Minnie  L.  Jaynes  v.  Omaha  Stui:i:t  Railway  ('ompany. 

Filed  February  2, 1898.     No.  5370. 

1.  Dedication:  Title  to  Streets.    Where  land  is  conveyed  and  platted 

into  an  addition  to  a  city  in  pursuance  of  the  statute  the  fee-sim- 
ple title  to  the  streets  and  alleys  of  such  addition  thereby  vests  in 
the  public. 

2,  . :  .     But  the  public  holds  the  title  to  such  streets  and 

alleys  in  trust  for  the  use  for  which  they  were  dedicated. 
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3.  :  .  Such  a  grant  construed,  and  held  that  It  contem- 
plated the  right  of  the  public  to  use  the  streets  for  the  purpose  of 
passage  by  such  means  as  it  might  see  fit  to  employ;  but  the  grant 
did  not  contemplate  that  any  person  should  exclusively  and  per- 
manently appropriate  any  portion  of  a  street  to  his  own  use  to  the 
continued  exclusion  of  the  remainder  of  the  public  therefrom. 

4.  Eminent  Domain:  Additional  Burden.    Whether  the  use  made  of  a 

street  is  an  additional  burden  upon  the  easement  does  not  depend 
upon  the  motive  power  which  moves  the  vehicles  employed  in  such 
use,  but  depends  upon  whether  the  vehicle  and  appliances  used 
in  and  necessary  to  effectuate  the  purpose  permanently  and  ex- 
clusively occupy  a  portion  of  the  street  to  the  continued  exclusion 
of  the  rest  of  the  public  therefrom. 

6. :  :  Electric  Railways:  Damages.  A  corporation  con- 
structed in  a  street  its  railway  tracks  and  set  poles,  at  stated  dis- 
tances apart,  on  either  side  of  said  tracks  near  the  margin  of  said 
streets;  on  these  poles  it  placed  wires  and  used  these  poles  and 
wires  for  the  moving  of  its  cars  on  said  tracks  by  electricity.  An 
abutting  lot-owner  sued  the  railway  company  for  damages,  alleg- 
ing in  his  petition  that  the  continued  existence'  in  the  street  op- 
posite his  property  of  the  poles  and  wires  interfered  with  his 
ingress  to,  and  egress  from,  bis  premises  and  depreciated  them  in 
value.    Held,  That  the  petition  stated  a  cause  of  action. 

6. :  :  :  .  What  acts,  omissions,  facts,  and  cir- 
cumstances are  competent  evidence  of  damages  to  he  considered 
by  a  Jury  are  questions  of  law  for  the  court;  but  whether  snch 
acts,  omissions,  facts,  or  circumstances  affect  an  owner's  property 
and  damage  it,  and  the  amount  of  such  damages,  are  for  the  jury. 

7. :  :  :  .    It  seems  that,  by  reason  of  article  1, 

section  21,  of  our  constitution.  It  is  not  absolutely  essential  that 
the  poles  and  wires  of  an  electric  street  railway  company  should 
be  held,  as  a  matter  of  law,  to  be  an  additional  burden  upon  the 
easement,  in  order  to  entitle  the  abutting  lot-owner  to  compensa- 
tion for  the  depreciation  to  his  real  estate,  caused  by  the  perma- 
nent and  continued  presence  in  the  street  in  front  thereof  of  such 
poles  and  wires. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  luvixi^],  J.    lievcnicd. 

The  opinion  contains  a  statement  of  the  case. 

H.  C  Broinv  and  Hromej  Andrews  &  IShccaUy  for  plaintiff 
in  error: 

Whenever  tlie  h)cation,  construction,  and  use  of  a 
]>uLlic  improvement  occasion  a  direct  disturbance  of  a 


Vol.  53]  JANUARY  TEEM,  1898.  (i33 


Jaynes  v.  Omaha  Street  R.  Co. 


physical  right  which  the  owner  enjoys  in  connection  with 
his  property,  and  the  result  of  such  interference  is  to 
lessen  the  market  value  of  the  property,  then  that  prop- 
erty is  damaged  within  the  meaning  of  our  constitution 
and  the  owner  entitled  to  compensation  commensurate 
with  the  injury  sustained.  {Gottschalk  r.  Chicago^  B,  &  Q. 
/?.  Co.,  14  Neb.  550;  Rlgney  v.  City  of  Chicayo,  102  111.  64; 
City  of  Pekin  i\  Winkel,  77  111.  56;  City  of  Pckn  v.  Brereton, 
67  111.  477;  City  of  Elgin  v.  Eaton,  83  111.  535;  City  of 
Shaicnectown  v.  Mason,  82  111.  337;  Stock  v.  City  of  East  St. 
Louis,  85  111.  377;  Chamho^lain  v.  West  End  of  London  d  C. 
P.  R.  Co.,  2  Best  &  S.  [Eng.]  605;  Beckett  r.  Midland  R. 
Co.,  3  Common  Pleas  L.  R.  [Eng.]  81;  MoUandin  v.  Union 
P.  R.  Co.,  14  Fed.  Rep.  394;  Repuhlican  V.  R.  Co.  v.  Fellers, 
16  Neb.  169;  Chicago,  K.  d  N.  R.  Co.  v.  Hazels,  26  Neb.  364; 
Omaha  d  N.  P.  R.  Co.  v.  Janecfk,  30  Neb.  276;  Reardon  v. 
City  and  County  of  San  Francisco,  66  Cal.  492;  City  of  Den- 
rer  v.  Bayer,  7  Colo.  113;  City  of  Montgomery  v.  Maddox,  89 
Ala.  181;  Omalia  H.  R.  Co.  v.  Cable  Tram-Way  Co.,  32  Fed. 
Kep.  727;  City  of  East  St.  Louis  v.  O'Flynn,  119  111.  200; 
City  of  Denver  v.  Yernia,  8  Colo.  399;  Hogan  v.  Central  P. 
R.  Co.,  71  Cal.  83;  Town  of  Longrnont  v.  Parker,  14  Colo. 
386;  Gainesville,  IL  d  W.  R.  Co.  v.  Hall,  14  S.  W.  Rep. 
[Tex.]  259.) 

Use  and  occupation  of  a  public  street  or  highway  by 
an  electric  street  railway  with  its  poles,  wires,  and  tracks 
were  not  contemplated  or  authorized  by  the  original 
dedication  of  the  street  to  the  public,  and  if  such  use  and 
occupation  decrease  the  market  value  of  adjacent  lots 
by  a  physical  interference  with  the  use  and  enjoyment  of 
the  streets  by  the  owner  in  connection  with  his  property, 
then  his  property  is  "damaged"  within  the  meaning  of 
that  word  in  our  constitution,  and  he  is  entitled  to  com- 
pensation. (Soutliern  P.  R.  Co.  v.  Reed,  41  Cal.  256;  Imlay 
V.  Union  B.  R.  Co.,  26  Conn.  249;  South  Carolina  R.  Co.  v. 
Steiner,  44  Ga.  546;  Cox  v.  Louisville,  N.  A.  d  C.  R.  Co.,  48 
Ind.  178;  Indianapolis,  B.  d  W.  R.  Co.  v.  Hartley,  67  111. 
439;    Phipps  v.  Western  M.  R.  Co.,  66  Md.  319;    Grand 
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Ifapids  d  I.  K.  Co,  i\  Hilsel,  47  Mich.  393;  Chamberlain  v. 
EJizahvih  Cordiujp  Co,y  41  N.  J.  Eq.  43;  Lawrence  R.  Co,  r. 
Williams.  35  O.  St.  Ifi8;  Carl  r.  Sheboygan  &  F,  DuL.  R,  Co,, 
46  Wis.  625;  HaHlimjs  &  G,  I,  R,  Co,  v.  Imjalh,  15  Neb.  123; 
Burlington  db  M,  R,  R.  Co,  v.  Reinhaekle,  15  Neb.  279.) 

John  L.  Webster,  conira: 

The  construction  or  operation  of  a  street  railway  along 
the  streets  cannot  be  made  the  foundation  of  an  action 
for  damages  by  an  abutting  property  owner.  {Taggart  r. 
Xenport  S,  R.  Co.,  19  Atl.  Kep.  [H.  L]  326,  7  L.  R.  A.  205; 
Williams  r.  ('////  Elect rie  Street  R.  Co,,  41  Fed.  Rep.  55«; 
Halsey  v.  Rapid  Transit  S.  R,  Co,,  20  Atl.  Rep.  [N.  J.]  859; 
Koch  V.  Xorth  Avenue  R,  Co,.  15  L.  R.  A.  [Md.]  377;  Tcj^a^ 
d  P.  R.  Co.  V.  Rosedale  Street  R,  Co.,  64  Tex.  80.) 

The  construction  and  operation  of  a  street  railway 
do  not  cast  any  additional  servitude  upon  the  street,  and 
a  railway  company  is  not  liabh*  to  tlie  abutting  property 
owner  for  damages  arising  from  the  construction  and 
operation  of  the  road.  (Attorneg  (ieneral  r.  Metropolitan 
R,  Co..  125  5Iass.  515;  Fulton  v.  Short  Route  Railway  Tram- 
ferCo..  85  Ky.  640;  (hand  Rapid.s  d  I.  li.  Co,  r,  lieisel,  38 
Mich.  (»2;  Rriggs  r,  Lcwiston  d  A,  H,  R,  Co,,  79  Me.  363; 
Hobart  r.  Mihraukee  City  R.  Co..  27  Wis.  194;  Elliott  r. 
Fair  Haven  d  W,  R,  Co,,  32  (^onn.  579;  Citizens  Coach  Co. 
V.  Camden  Horse  R.  Co.,  33  X.  J.  Eq.  267;  Carson  v.  Central 
R.  Co.,  35  Cal.  325;  Xetrell  v.  Minneapolis.  L,  d  M.  R.  Co., 
35  Minn.  112;  Kellinger  v.  Forty-second  Street  d  G.  8.  F.  K. 
Co..  50  N.  Y.  206;  Finch  v.  Riverside  d  A.  R.  Co.,  25  Pac. 
Rep.  [Cal.]  765.) 

Racjan,  C. 

Slinnie  L.  Jaynes  brought  this  suit  in  the  district  court 
of  Douglas  county  against  the  Omaha  Street  Railway 
Comjiany,  hc^reinafter  called  the  railway  company,  a  cor- 
poration organiz(»d  under  the  laws  of  the  state  and  own- 
ing and  operating  an  electric  street  railway  in  the  streets 
of  the  city  of  Omaha  by  permission  of  the  city's  authority. 
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Jaynes  in  her  petition  alleged,  among  other  things,  that 
she  was  the  owner  of  lot  8,  in  block  15,  in  K.  V.  Smith's 
Addition  to  the  city  of  Omaha;  that  said  lot  was  a  tract 
of  land  243  feet  in  length  east  and  west  and  66  feet  in 
width  north  and  south;  that  it  was  bounded  on  the  east 
by  Sixteenth  street  and  on  the  south  by  Clarke  street; 
that  the  railway  company  had  constructed  its  railway 
over  and  upon  and  along  the  surface  of  said  Sixteenth  and 
Clarke  streets  in  front  of  her  property,  and  was  operating 
its  cars  thereon,  the  motive  power  being  electricity;  that 
the  railway  company,  for  the  purpose  of  so  operating  its 
cars,  had  erected  poles  on  either  side  of  said  streets  ad- 
jacent to  her  premises,  and  placed  a  wire  upon  said  poles 
parallel  to  the  railway  track,  and  had  strung  wires 
across  said  streets  on  said  poles;  that  by  reason  of  such 
construction  and  operation  of  said  railway  on  said 
tracks  adjacent  to  said  premises  the  value  of  the  latter 
had  been  greatly  depreciated;  that  the  location  of  the 
poles  and  wires  of  the  railway  company  in  said  streets 
interfered  with  Jaynes'  ingress  to  and  from  her  property, 
and  thereby  depreciated  its  value.  There  was  a  prayer 
for  a  judgment  for  damages.  To  this  petition  the  rail- 
way company  filed  a  general  demurrer,  based  on  its  con- 
tention that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  district  court  sustained 
the  demurrer  and  dismissed  the  petition  and  Jaynes 
brings  that  judgment  here  for  review  on  error. 

1.  By  sections  104,  105,  and  106,  article  1,  chapter  14, 
Compiled  Statutes  1897,  it  is  made  the  duty  of  every 
original  owner  or  proprietor  of  any  tract  of  land  who 
shall  subdivide  the  same  for  the  purpose  of  laying  it  out 
in  an  addition  to  a  city  to  cause  a  plat  of  such  subdivision 
to  be  made  with  reference  to  known  or  permanent  monu- 
ments, and  in  such  plat  give  the  dimensions  and  the 
courses  of  all  streets  and  alleys  establislied  thereby,  and 
to  execute  and  acknowledge  this  plat  before  some  officer 
authorized  to  take  acknowledgments  of  deeds,  and  when 
so  executed,  to  file  such  plat  for  record  in  the  office  of 
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the  register  of  deeds  of  the  proper  county.  The  acknowl- 
edgment and  record  of  such  an  instrument  are  equivalent 
to  a  deed  in  fee-simple  of  such  portion  of  the  premises 
platted  as  is  on  such  plat  set  apart  for  streets  and  other 
public  purposes.  Assuming  that  Smith  was  the  original 
owner  of  the  lands  out  of  which  the  lots  of  Jaynes  were 
carved,  that  he  complied  with  the  statute  just  quoted 
and  thereby  dedicated  these  streets  to  the  public  and 
thereby  conveyed  the  fee-simple  title  of  these  streets  to 
the  city  of  Omaha,  we  have  the  question,  for  what  pur- 
pose was  this  dedication  or  grant  made?  The  particular 
purposes  which  were  in  the  mind  of  the  owner  at  the 
time  he  made  this  dedication  or  grant  are  not  expressed 
therein;  and  the  question  therefore  is,  for  what  purpose 
does  the  law  imply  or  presume  the  owner  granted  these 
streets  to  the  public?  Is  the  construction  and  operation 
of  such  an  electric  railway  as  the  one  here  on  the  surface 
of  these  streets  embraced  in  the  purposes  for  which  the 
original  owner  dedicated  these  streets  to  the  public? 
Or,  in  the  language  of  the  law  books,  is  the  construction 
and  operation  of  this  street  railway  an  additional  burden 
or  servitude  on  tlie  easement  granted? 

It  is  said  by  Booth,  in  section  83  of  his  work  on  Street 
Railways,  that  the  courts  of  last  resort  of  the  country  to 
which  the  question  has  been  presented  have  all  decided 
that  the  construction  and  operation  of  such  a  street  rail- 
way as  the  one  in  question  here  was  not  an  additional 
servitude  to  those  embraced  in  the  original  gi*ant.  The 
courts  referred  to  by  this  author  are  Kentucky,  Michigan, 
Maryland,  New  Jersey,  Pennsylvania,  Rhode  Island, 
Utah,  and  the  United  Slates  circuit  court  for  the  district 
of  Arkansas.     Wa  shall  briefly  examine  these  cases. 

The  Kentucky  case  was  decided  in  1893  and  is  the 
LouLsrille  Ikigyiny  Mffj.  Vo,  v.  Central  P.  R.  Co.,  95  Ky.  50, 
4  Am.  Electricifl  Cases  202.  It  was  an  application  for 
an  injunction  by  the  owner  of  a  lot  fronting  on  a  street 
to  enjoin  the  construction  and  maintenance  of  an  electric 
street  railway  on  two  grounds:  (1)  That  it  would  inter- 
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fere  with  the  lot  owner's  aceustonied  use  of  the  street  for 
backing  vehicles  up  to  his  warehouse;  (2)  would  be  dan- 
gerous to  those  residing  or  doing  business  on  the  street. 
The  nisiprius  court  denied  the  application  for  injunction, 
and  its  judgment  was  affirmed  by  the  court  of  appeals; 
but  the  question  as  to  whether  the  construction  and 
operation  of  the  street  railway  was  an  additional  burden 
is  not  mentioned  in  the  case;  nor  is  the  question  as  to 
whether  the  street  railway  company  would  be  liable  to 
damages  for  the  injury  done  to  the  lot  owner's  propei-ty 
by  the  construction  and  operation  of  the  railway  either 
argued  or  discussed  in  the  opinion;  and  though  the  ques- 
tion as  to  whether  electric  street  railways  were  additional 
burdens  had  prior  to  that  date  been  presented  to  several 
courts  of  last  resort,  no  case  of  any  court  is  cited  in  the 
opinion. 

The  case  from  the  United  States  circuit  court  for  the 
district  of  Arkansas  is  Williams  v.  City  Electric  Street  R. 
Co.,  41  Fed.  Rep.  556.  In  that  case  the  United  States 
circuit  court ^eld  that  the  construction  and  operation  of 
a  street  railw^ay  on  the  streets  of  a  city  was  not  an  addi- 
tinal  burden  simply  because  of  the  fact  the  cars  were 
moved  by  steam.  That  was  the  only  point  in  the  case. 
No  such  question  as  the  one  here  was  involved  in  the 
Arkansas  case. 

The  Utah  case  referred  to  is  Ofiden  Vity  R.  Co,  v.  Ogden 
City,  26  Pac.  Rep.  288.  This  case  was  decided  in  1891 
and  was  an  application  for  an  injunction  by  the  Ogden 
City  Railway  Company  against  Ogden  City  and  another 
railway  company  to  enjoin  Ogden  City  from  carrying 
into  effect  an  ordinance  granting  to  this  other  railway 
company  permission  to  lay  a  double-tracked  street  rail- 
way in  a  certain  street  of  Ogden  City;  the  contention  of 
the  Ogden  City  Railway  Company  being  that  in  1883 
Ogden  City,  by  ordinance,  had  granted  it  permission  to 
lay  down  a  double-tracked  street  railway  in  said  streets, 
that  it  had  already  constructed  a  single  track  with  turn- 
outs in  that  street,  and  that  if  the  other  railway  com- 
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l>any  was  granted  permission  to  construct  another 
double-track  railway  in  the  same  street,  the  streets  would 
be  so  obstructed  by  the  four  tracks  as  to  interfere  with 
other  modes  of  travel;  and  that  if  the  defendant  street 
railway  company,  in  constructing  its  track,  should  utk* 
poles  and  wires,  the  plaintiff  street  railway's  property 
would  be  greatly  damaged  thereby.  The  injunction  was 
denied.  The  court  said:  ''The  allegations  of  fact  are  nut 
sufficient  to  warrant  an  injunction  on  the  ground  that 
the  construction  of  the  defendant's  railway  would  dam- 
age the  abutting  proi)erty  by  materially  interfering  with 
rights  appurtenant  thereto.-'  We  do  not  think  this  is  an 
adjudication  that  the  construction  and  operation  of  an 
electric  street  railway  in  the  streets  of  a  city  is  not  an 
additional  burden;  and  though  that  question  had  prior 
to  that  time  been  before  the  courts  of  Rhode  Island  and 
New  Jersey,  the  opinions  in  those  cases  are  not  referred 
to,  nor  is  there  an  opinion  of  any  other  court  mentione<l. 
The  earliest  case  that  we  have  been  able  to  find  in 
w^hich  the  question  under  consideration  was  decided  is 
Taijfjitrt  V.  Xeicport  ^trrrt  K.  To.,  19  Atl.  Hep.  [R.  I.]  326, 
decided  in  January,  1890.  Tliis  was  an  application  for 
an  injunction  by  abutting  property  owners  to  enjoin  the 
street  railway  company  from  erecting  poles  and  wireb 
as  concomitants  of  their  street  railway  in  front  of  the 
complainants'  property.  It  appears  that  prior  to  the 
time  the  suit  was  brought  the  street  railway  company 
had  been  using  horses  to  move  their  cars  and  were  about 
to  substitute  electricity  as  a  motive  power.  In  the  opin- 
ion the  court  enumerates  the  grounds  upon  which  the 
injunction  was  asked,  as  (1)  that  the  street  railway  com- 
pany had  not  given  certain  notices  required  by  the  law 
of  its  incorporation;  (2)  that  the  use  of  electricity  was 
illegal,  as  the  statute  creating  the  street  railway  com- 
pany authorized  it  to  use  as  a  motive  power  '^steam, 
horses,  or  other  power  as  the  city  councils  of  said  city 
and  towns  may  from  time  to  time  direct;''  (3)  that  the 
erection  of  the  poles  was  prohibited  by  the  act  incor- 
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porating  the  street  railway  company,  as  that  act  pro- 
vided that  the  street  railway  should  be  used,  constructed, 
and  operated  so  that  *'such  corporation  shall  not  incum- 
ber any  portion  of  the  streets  occupied  by  such  tracks.'' 
The  court  held  that  the  company  had  given  the  notices 
required  by  statute;  that  the  use  of  electricity  as  a 
motive  power  was  expressed  within  the  law  creating  the 
corporation;  and  that  the  poles  in  the  street  were  not 
an  incumbrance  within  the  meaning  of  the  act  creating 
the  corporation,  taking  Webster's  definition  of  the  word 
''incumber."  The  court  denied  the  injunction  and  said, 
in  the  fifth  point  of  the  syllabus:  ''The  change  of  the 
power  by  which  a  street  railway  is  operated  from  horse- 
power to  electricity,  and  the  erection  of  poles  necessary 
for  its  operation,  does  not  impose  an  additional  burden 
on  the  abutting  property  owners."  The  court  reached 
this  conclusion,  that  the  street  railway  with  its  poles  and 
wires  was  not  an  additional  burden,  by  finding  that  the 
electric  street  railway  comi)any  did  not  occupy  the  streets 
any  more  exclusively  than  it  would  if  operated  by  horse- 
power. There  is  no  question  that  the  law  of  the  case 
was  correctly  laid  down,  if  the  evidence,  or  the  record 
on  its  face,  sustains  the  finding  of  fact  made  by  the  court 
that  the  electric  street  railway  no  more  exclusively  oc- 
cupies the  street  than  an  ordinary  horse  railway. 

The  Rhode  Island  case  just  noticed  was  quoted  as  an 
authority  for  the  proposition  that  an  electric  street  rail- 
way is  not  an  additional  burden,  by  the  supreme  court  of 
New  Jersey  in  December,  1890,  in  Ualsey  t\  Rapid  Transit 
Street  R.  Co.y  47  N.  J.  Eq.  380,  20  Atl.  Rep.  859.  In  this 
case  an  abutting  lot  owner  sought  to  enjoin  a  street 
railway  company  from  building  its  track  in  a  street 
opposite  his  premises  and  from  erecting  certain  iron 
poles  in  the  center  of  the  street  to  be  used  in  the  opera- 
tion of  its  cars.  The  court  denied  the  injunction  and 
held  that  the  placing  of  the  poles  in  the  middle  of  the 
street  for  the  purpose  of  using  electricity  for  street  car 
propulsion  did  not  impose  a  new  servitude  on  the  land 
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in  the  street  But  it  would  seem  from  a  reading  of  t!ie 
opinion  that  the  complainant's  application  for  an  in- 
junction was  denied  on  the  ground  of  the  court's  doubt 
as  to  whether  the  complainant's  property  had  been  or 
would  be  damaged  by  the  erection  of  these  poles  in  the 
center  of  the  street  opposite  his  property.  The  court 
said:  "It  is  true  there  is  a  very  small  space  in  the  middle 
of  the  street  over  which  a  wagon  approaching  the  en- 
tran<*e  cannot  pass,  but  it  may  pass  on  either  side.  Bt^ 
sides  the  distance  of  the  pole  from  the  entrance  renders? 
it  very  improbable,  as  it  seems  to  me,  that  a  wagon,  in 
passing  from  the  street  to  the  entrance,  would,  if  there 
was  no  pole  there,  pass  over  this  space  one  time  in  fifty. 
Certain  it  is  that,  even  if  it  be  true  that  the  pole  dimin- 
ishes the  complainant's  means  of  access  to  the  entrance, 
the  diminution  is  so  insignificant  as  to  lay  no  ground  for 
relief  in  equity.  A  doubt  as  to  whether  the  complain- 
ant's land  in  the  street  has  been  appropriated  to  a  pur- 
pose for  which  the  public  has  no  right  to  use  it  will,  at 
this  stage  of  the  cause,  be  fatal  to  his  claim  to  an  injunc- 
tion. ♦  *  *  'It  is  impossible  to  emphasize  too 
strongly  the  rule  so  often  enforced  in  this  court,  that  a 
preliminary  injunction  will  not  be  allowed  where  either 
the  complainant's  right,  which  he  seeks  to  have  pro- 
tected in  lim'nw  by  an  interlocutory  injunction,  is  in 
doubt,  or  where  the  injury,  which  may  result  from  the 
invasion  of  that  right,  is  not  irreparable.' " 

The  supreme  court  of  Pennsylvania,  in  January,  1891, 
in  Lockhart  v.  Craig  Street  R.  Co.,  21  Atl.  Rep.  26,  referretl 
to  the  Khode  Island  case  as  being  directly  in  point,  and,  if 
good  law,  controlling  the  case  under  consideration.  The 
Pennsylvania  case  was  an  application  for  an  injunction 
by  abutting  property  owners  to  restrain  the  street  rail- 
way company  from  constructing  and  operating  its  road 
in  a  street  in  front  of  the  complainant's  property.  Tho 
court  denied  the  injunction  and  stated  the  question  to 
be  whether  the  construction  of  the  street  railway  with 
its  poles  and  wires  amounted  to  a  taking  of  the  property 


Vol.  53]  JANUARY  TERM,  1898.  641 


Jaynes  v.  Omaha  Street  R.  Co. 


of  the  complainant  without  compensation.  The  court 
said:  "The  placing  of  the  wires  over  the  streets  does  not 
appear  to  be  a  taking  of  plaintiff's  property.  The  streets 
are  dedicated  to  public  use,  and  he  has  certain  special 
rights  as  an  abutting  owner,  but  I  cannot  see  how  a  wire 
run  through  the  air  above  the  streets  can  be  said  to  be  a 
taking,  injury,  or  destroying  his  property.  But  another 
question  arises,  in  reference  to  the  posts  placed  in  the 
ground  for  the  support  of  the  wires  by  means  of  which 
the  cars  are  moved.  ♦  ♦  ♦  And  it  may  be  now  taken 
as  settled  that  the  owner's  rights  of  abutting  property 
are  subject  to  the  paramount  right  of  the  public,  and  the 
rights  of  the  public  are  not  limited  to  a  mere  right  of 
way,  but  extend  to  all  beneficial  legitimate  street  uses, 
as  the  public  may  from  time  to  time  require.  ♦  ♦  ♦ 
The  case  of  Taggart  v.  Railway  Co.,  19  Atl.  Rep.  326,  is 
directly  in  point,  and,  if  good  law,  covers  the  case  in 
hand.  My  own  impression  is  that  the  use  of  poles,  wires, 
and  other  necessary  appliances,  such  as  proposed  being 
used  by  defendants,  is  not,  in  any  respect,  a  greater  in- 
terference with  the  ownership  of  the  adjoining  property 
owner  on  a  street  than  the  use  of  streets  for  fire-plugs, 
horse-troughs,  etc.  *  *  *  To  my  mind  the  power  in 
the  Craig  Street  Railway  Company  to  construct  and 
maintain  a  railroad  in  compliance  with  the  terms  of 
the  act  under  which  it  was  incorporated  is  clear,  and 
that  these  defendants  have  shown  a  legal  right  to  pro- 
ceed and  construct  the  railway  contemplated  by  them, 
unless  the  failure  to  provide  means  by  which  the  plain- 
tiffs may  have  such  damages  as  they  may  sustain 
assessed  and  paid  or  secured  in  advance  renders  the  act 
unconstitutional.  Upon  this  question  I  am  not  free 
from  doubt,  but  the  decided  inclination  of  my  mind  is 
that  the  act  is  not  unconstitutional  for  that  reason,  be- 
cause the  use  of  the  streets  for  the  purpose  of  applying 
motive  power  in  the  manner  proposed  is  not  such  a  new 
use  as  in  cities  should  be  treated  as  outside  the  proper 
use  for  which  streets  will  be  held  to  have  been  originally 
45 
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(ledicatod  to  the  public*  use.  Taggart  v.  Railiray  Co.,  be- 
fore cited,  iR  exactly  in  point.  The  case  presented  by 
plaintiffs  is  cca'taiuly  not  so  clear  from  doubt  that  a 
chancellor  should  jjrant  an  injunction  summarily  stop- 
ping a  ^reat  j)ublic  improvement  before  final  hearing, 
more  particularly  if  the  position  taken  by  plaintiffs  is 
correct,  and  <lefendants  have  no  lejjal  riglit  to  take  pos- 
session of  the  strcH^ts,  as  they  are  about  t<»  do,  a  common 
law  action  will  compel  them  to  i)ay  all  damajjes  arisinj; 
to  plaintiff's  and  thereafter  equity  would  probably  aff(»r.i 
a  complete  remedy  by  which  the  wrou»*  done  them  <oiild 
be  fully  corre(*ted."  It  seems  from  this  that  the  su- 
preme court  of  Pennsylvania  did  not  decide,  at  least  in 
this  case,  that  an  abutting  proi)ei'ty  owner  was  remedi- 
less if  the  construction  of  the  strcn^t  railway  in  front  of 
his  property  damaged  it,  but  denie<l  the  abutting  prop- 
erty owner  an  injunction  to  restrain  the  erection  of  the 
improvement,  leaving  the  question  as  to  whether  he  wa:^ 
damaged,  and  if  so,  how^  much,  to  the  law  courts. 

In  Detroit  Citif  Raihray  v,  MillSy  decided  in  May,  1891, 
48  N.  W.  Kep.  [Mich.]  1007,  the  street  railway  company 
was  erecting  its  poles  and  constructing  its  track  in  a 
street  in  front  of  a  lot  owner's  property.  The  lot  owner 
cut  the  poles  down  and  thrc^atened  to  continue  to  do  so 
as  long  as  they  were  ere(*ted,  and  thereupon  the  railway 
company  enjoined  the  lot  owner  from  interfering  with 
its  construction  of  its  railway.  The  uisi  priws  court 
made  the  injunction  perpetual.  The  property  owner 
appealed  and  the  supreme  court  affirmed  the  judgment. 
The  question  as  to  whether  the  proposed  erection  of  the 
poles  and  wires  and  tracks  on  the  street  constituted  an 
additional  burden  upon  the  easement  seems  to  have 
been  much  discussed  in  the  case.  In  the  syllabus  the 
court  said:  ^*The  use  of  the  street  for  street  railways  in 
such  a  way  as  not  to  interfere  with  the  right  of  a  lot- 
owner  as  one  of  the  public  to  pass  and  repass  thereon, 
or  with  the  right  of  ingress  or  egress  to  and  from  his 
lot,  does  not  impose  a  new  burden  and  servitude,  addi- 
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tional  to  wiiat  was  implied  by  the  dedication,  which  it 
is  beyond  the  power  of  the  city  to  autliorize  without 
additional  compensation  to  the  abutting  lot-owners." 
The  court  was  composed  of  five  judges.  Two  of  these 
judges  seem  to  have  been  of  opinion  that  the  street  rail- 
way involved  in  the  action,  as  it  was  proposed  to  be  con- 
structed, was  not  or  would  not  be  an  additional  burden 
upon  the  easement.  Two  of  the  judges  dissented  from 
that  opinion  and  the  third  concurred  in  affirming  the 
judgment  of  the  lower  court,  but  said:  "I  am  not  pre- 
pare<l  to  say  that  the  construction  of  a  street  railroad 
track  in  a  street  is  of  itself  no  additional  burden  or 
servitude  upon  the  street.  I  think  it  is,  but  to  what  ex- 
tent depends  upon  all  the  facts  and  circumstances  under 
which  it  is  imposed."  The  cases  heretofore  'alluded  to 
from  Kentucky,  New  Jersey,  and  Pennsylvania  are  re- 
ferred to  in  the  majority  opinion  as  authorities  for  the 
proposition  that  an  electric  street  railway  track  with  its 
wires  and  poles  is  not  an  additional  burden.  But  the 
most  that  can  be  said  for  the  ilichigan  case  is  that 
whether  such  a  street  railway  is  or  is  not  an  additional 
burden  is  a  question  of  fact  depending  upon  w^hether  or 
not, it  is  so  operated  and  constructed  as  to  interfere  with 
the  lot-ow^ner's  right  of  ingress  and  egress  to  and  from 
his  property  and  his  free  use  of  the  street. 

The  Maryland  case  referred  to  by  Booth  is  Koch  v. 
North  A.  R.  Co.,  23  Atl.  Rep.  463,  decided  in  January, 
1892.  It  was  an  application  by  abutting  lot  ow^ners  to 
enjoin  a  street  railway  company  from  constructing  its 
road  in  a  certain  street  in  front  of  their  property.  The 
application  was  based  upon  four  grounds:  (1)  that  the 
defendant  was  not  lawfully  incorporated;  (2)  that  it  had 
no  right  to  lay  tracks  of  its  own  outside  of  tracks  already 
laid  in  the  street  by  street  railway  companies;  (3)  that 
the  city  of  Baltimore  had  no  authority  to  authorize  the 
railw^ay  company  to  use  electricity  as  a  motive  power; 
(4)  that  the  road  proposed  to  be  built  was  an  elevated 
road  within  the  meaning  of  the  statute  which  provided 
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that  no  elevated  roads  should  be  built  in  that  street. 
The  court  overruled  each  of  these  contentions  and  de- 
nied the  injunction.  The  cases  already  alluded  to  from 
Rhode  Island,  New  Jersey,  Pennsylvania,  and  the  fed- 
eral district  of  Arkansas  are  referred  to  in  the  opinion, 
and  it  is  said  of  them  that  "they  proceed  on  the  principle 
that  a  street  is  a  way  set  apart  for  public  travel  and  that 
the  use  of  electricity  for  propelling  street  cars  is  but  a 
new  and  improved  motive  power  in  no  manner  incon- 
sistent with  the  uses  and  purposes  for  which  streets 
were  opened  and  dedicated  as  ways  for  public  travel;" 
and  the  court  decides  that  the  use  of  electricity  as  a 
motive  power  for  street  cars  does  not  impose  a  new 
servitude  upon  the  streets  so  as  to  entitle  the  abutting 
owner  to  compensation.  But  the  question  as  to  whether 
poles  and  wires  placed  in  a  street  in  front  of  an  abutting 
owner's  promises  constituted  an  additional  servitude  en- 
titling him  to  compensation  was  neither  presented  to 
nor  decided  by  the  court 

In  Limhurgcr  v.  San  Antonio  Rapid-Transit  Street  R.  Co.y 
30  So.  Rep.  533,  the  supreme  court  of  Texas  held  that 
"the  use  of  a  street  for  an  electric  railway  does  not  im- 
pose an  additional  burden  or  servitude  to  that  implied 
by  the  dedication."  That  was  an  action  by  an  abutting 
property  owner  against  a  street  railway  company  to  re- 
cover damages  which  he  alleged  his  property  had  sus- 
tained by  the  construction  of  a  street  railway  track 
between  the  curb  of  the  street  and  another  railway  track 
in  the  street.  The  cases  hereinbefore  referred  to  were 
cited  by  the  supreme  court  of  Texas  as  authorities  for 
the  conclusion  reached  by  it.  But  it  is  to  be  noticed 
that  in  the  Texas  case  there  is  not  one  word  on  the  sub- 
ject of  poles  and  wires.  It  does  not  api)ear  whether  or 
not  tliis  street  railway  company  used  any  poles  and 
wires  for  the  op(»ration  of  its  road.  So  far  as  the  opin- 
ion discloses  the  whole  complaint  of  the  abutting  prop- 
erty owner  was  the  |)n»senc*e  in  the  street  in  front  of  his 
property  of  the  tracks  and  the  cars  thereon. 
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These  are  all  the  cases  which  I  have  been  able  to  find 
which  hold,  if  they  do,  that  an  electric  street  railway 
with  its  concomitants  of  poles  and  wires  is  not  an  addi- 
tional burden,  and  if  the  abutting  owner's  property  is 
damaged  by  the  use  of  the  streets  for  such  poles  and 
wires  that  he  has  no  remedy  for  such  damages.  The 
leading  case  is  the  Khode  Island  case,  and  the  conclu- 
sion reached  there  was  predicated  upon  the  court's  find- 
ing that  the  electric  street  railway  did  not  occupy  any 
more  exclusively  any  portion  of  the  street  than  an 
ordinary  horse  railway  would.  If  all  the  other  cases 
follow  the  Rhode  Island  case,  and  if  it  can  be  said  that 
these  cases  are  authority  for  tlie  proposition  contended 
for  here,  that  an  electric  street  railway  with  its  wires 
and  poles  is  not  an  additional  burden,  then  it  is  worth 
while  to  observe  that  the  principle  upon  which  the  cases 
rest  is  the  one  mentioned  by  the  Rhode  Island  court, 
namely,  not  an  exclusive  and  continued  occupation  of  a 
part  of  a  street  to  the  exclusion  of  the  rest  of  the  public. 
That  principle  is  sound.  But  in  the  case  at  bar  there 
is  no  room  for  the  conclusion  that  the  street  railway 
company  by  the  poles  and  wires  which  it  has  placed  in 
the  street  does  not  exclusively  occupy  a  portion  of  that 
street  to  the  exclusion  of  the  rest  of  the  i)ublic.  Look- 
ing at  the  original  platting  of  Jaynes'  property  and  the 
dedication  made  by  the  then  owner  of  the  lots  of  a  part 
of  it  for  a  street,  we  think  the  true  construction  of  the 
grant  made  is  this:  that  the  grantor  intended  that  the 
street  should  be  used  for  the  purpose  of  enabling  the 
public  to  pass  and  repass  thereon;  that  it  might  pass 
on  foot,  on  horseback,  or  in  vehicles,  and  that  whether 
the  motife  power  of  the  vehicles  should  be  steam,  elec- 
tricity, horse-power,  compressed  air,  or  any  other  power. 
The  grant  contemplated  the  right  of  the  public  to  tem- 
porarily use  any  part  and  all  of  these  streets  for  the 
purpose  of  passing  over  them  in  any  manner  that  it 
might  choose  and  by  such  means  as  it  might  see  fit  to 
employ.     But  the  grant  did  not  contemplate  that  any 
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person  or  corporation  might  exclusively  and  per- 
manently appropriate  any  part  of  these  streets  to  its 
use  to  the  continued  exclusion  of  tlie  rest  of  the  public. 
In  the  case  at  bar  the  railway  company  with  its  poles 
and  wires  has  exclusively  appropriated  a  portion  of 
.these  streets  to  its  own  use  to  the  exclusion  of  the  rest 
of  the  i)ublie.  If  the  railway  company  were  moving 
its  cars  on  the  surface  of  these  streets  by  electric  power 
without  so  permanently  and  exclusively  occupying  any 
portion  of  the  street,  we  do  not  think  the  mere  fact  that 
the  motive  power  used  was  electricity  would  take  the 
use  out  of  the  purpose  contemplated  by  the  original 
grant.  The  use  made  of  these  streets  by  the  railway 
company  is  not  one  common  with  that  of  the  public 
generally;  its  poles  and  wires  remain  and  must  remain 
and  exclusively  occupy  particular  portions  of  the  street 
and  continuously  exclude  the  public  from  such  portions. 
Whether  a  use  made  of  a  street  is  an  additional  burden 
upon  the  easement  we  do  not  think  depends  upon  the 
motive  power  which  moves  the  vehicle  employed.  It 
depends  upon  the  question  whether  the  vehicle  and  ap- 
pliances used  in  and  necessary*  to  effectuate  that  pur- 
pose permanently  and  exclusively  occupy  all  or  a  por- 
tion of  the  street  to  the  continued  exclusion  of  the  rest 
of  the  public.  If  they  do  not,  then  it  is  not  an  addi- 
tional burden.     If  they  do,  it  is. 

It  has  been  almost  universally  held,  we  think,  that  an 
ordinary  street  railway  whose  cars  were  moved  by 
horses  was  not  an  additional  burden.  See,  among 
others,  the  following  authorities:  Attorney  General  r. 
Metropolitan  K.  Co.,  125  ^lass.  515;  Citizens  Coach  Co,  r. 
Camden  Horse  11.  Co.,  33  N.  J.  Eq.  267;  Holm'rt  r.  Mil 
icaul-ee  City  R.  Co..  27  Wis.  194;  Texas  &  P.  R.  Co.  v.  Rose 
dale  Street  R.  Co.,  64  Tex.  80;  Elliot  v.  Fair  Havm  d  W.  R. 
Co.,  32  Conn.  579.  These  decisions  rest  upon  the  prin- 
ciple that  the  street  w^as  originally  dedicated  to  the 
public  for  the  purposes  of  travel  thereon;  that  a  car  is 
a  vehicle,  the  same  as  a  coach  or  a  wagon,  and  that  the 
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track  of  a  street  railway  company  is  laid  upon  a  level 
with  the  surface  of  the  street  and  in  such  manner  as  not 
to  obstruct  the  street  and  prevent  people  from  freely  pass- 
ing and  repassing  thereon.  In  other  words,  the  horse-cai 
and  its  track  is  not  a  continued  exclusive  appropriation 
of  any  part  of  the  street  to  the  continued  exclusion  of  the 
rest  of  the  public  from  that  part  of  the  street. 

The  city  of  Shawneetown,  Illinois,  built  a  levee  in  a 
street  of  that  city  for  the  purpose  of  protecting  it  against 
the  overflow  waters  of  the  Ohio  river.  The  levee  w^as 
some  ten  feet  high,  but  so  constructed  that  the  top 
thereof  could  be  used  as  the  street  had  beeu.  An  abut- 
ting lot  owner  sued  the  city  for  damages,  chnmin-};'  that 
his  lot  had  been  depreciated  in  value  by  the  presence  in 
frbnt  of  it  of  this  levee,  as  it  hindered  his  free  ingress 
and  egress  to  and  from  his  property,  and  the  supreme 
court  of  Illinois,  in  ('ity  of  Shaiaieetown  v.  Mason,  82  111. 
337,  held  that  the  levee  was  an  additional  burden  and 
the  city  liable. 

The  city  authorities  of  East  St.  Louis,  Illinois,  au- 
thorized a  bridge  company  which  owned  a  bridge  across 
the  Mississippi  river  at  that  i)oint  to  construct  an  ap- 
proach to  this  bridge  in  a  public  street.  An  alutliiig 
lot  owner  sued  the  city  for  damages,  claiming  that  th^- 
approach  to  the  bridge  interfered  with  his  free  ingx^ess 
and  egress  to  and  from  his  property  and  depreciated  it 
in  value,  and  the  supreme  court  of  Illinois,  in  Htack  v. 
City  of  East  ^t.  Louis,  85  111.  377,  held  that  the  approach 
to  the  bridge  was  an  additional  burden  and  the  city 
liable  for  damages  which  its  presence  caused  the  abut- 
ting lot  owner. 

The  city  of  New  York,  prior  to  ^lay,  1773,  caused  one 
of  its  engineers  to  survey  and  lay  out  into  lots  certain 
territory.  Upon  the  plat  the  engineer  left  a  space  foj* 
streets.  The  conveyance  made  of  these  surveyed  lots  to 
the  grantors  of  one  Story  (contained  a  covenant  that  th;* 
grantee  in  such  deed  would  ^'build  and  erect''  at  his 
own  expense  certain  striH^s,  among  others  the  streets  on 
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which  Story's  property  fronted.  The  deed  also  de- 
clared that  the  streets  marked  on  the  survey  or  plat 
'*shall  forever  thereafter  continue  and  be  for  the  free 
and  common  passage  of  and  as  public  streets  and  ways 
for  the  inhabitants  of  the  said  city  and  all  others  pass- 
ing and  returning  through  or  by  the  same  in  like  manner 
as  the  other  streets  of  the  same  city  now  are  or  lawfully 
ought  to  be."  Story  became  the  owner  of  one  of  the 
lots  so  surveyed  and  marked  out  on  said  plat  The  New 
York  Elevated  Railroad  Company  was  about  to  con- 
struct in  this  street,  under  proper  municipal  and  legis- 
lative authority,  a  trestle-work  fifteen  feet  high.  On 
this  they  were  intending  to  lay  tracks  and  on  these 
tracks  operate  passenger  cars.  Story  sought  to  enjoin 
the  railroad  company  from  such  use  of  the  street  until 
he  should  be  awarded  the  damages  which  his  property 
would  sustain  thereby.  The  case  went  to  the  court  of 
appeals  of  New  York  and  is  reported  in  Story  v.  New 
York  E.  R.  Co,,  90  N.  Y.  122.  It  was  insisted  by  counsel 
for  the  railroad  company  that  the  construction  and 
operation  of  the  railroad  as  contemplated  was  within 
the  purpose  of  the  original  grant  or  dedication  of  the 
land  for  the  street;  but  the  court  of  appeals  held  that 
the  proposed  railroad  would  impose  an  additional 
burden  upon  the  easement,  and  the  principle  upon  which 
it  based  its  decision  is  that  the  trestle-work  would 
amount  to  a  permanent  and  exclusive  occupation  of  a 
portion  of  the  street  to  the  continued  exclusion  of  the 
public  from  such  portion.  To  the  same  effect  see  Ijohr  r. 
Metropolitan  E,  R.  Co.,  104  N.  Y.  288. 

It  is  quite  generally  held  that  an  ordinary  steam  rail- 
road in  a  city  street  or  country  highway  constitutes  an 
additional  burden,  and  this  is  because  the  track  of  a 
steam  railroad  is  of  such  a  nature  and  so  constructed 
that  it  exclusively  and  continuously  occupies  a  portion 
of  the  street  or  highway  to  the  continuous  exclusion  of 
the  rest  of  the  public  from  such  part  of  said  street  or 
highway.     See,  among  others,  Hastings  &  G.  I.  R.  Co.  v. 
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Ingalls,  15  Neb.  123;  Indiana,  B.  d  W.  R.  Co.  v.  Hartley, 
67  111.  439,  and  cases  there  cited.  Railroad  cars  are  as 
much  vehicles  for  the  transportation  of  passengers  en- 
abling the  public  to  pass  and  repass  from  one  part  of  the 
city  or  country  to  another  as  are  horse-cars  or  carriages 
and  buggies;  but  the  rails  of  an  ordinary  railroad  are 
laid  upon  ties,  and  these  rest  upon  an  elevation,  and  the 
road-bed  is  of  such  a  nature  and  construction  that  it 
obstructs  ^the  street  or  highway  in  which  it  is  placed 
and  debars  the  rest  of  the  public  from  the  use  of  that 
part  of  the  street  or  highway  occupied  by  its  track. 

It  is  also  very  generally  held  that  telegraph  and  tele- 
phone poles  in  city  streets  or  rural  highways  constitute 
additional  burdens  entitling  the  abutting  property 
owner  to  compensation.  See,  among  others,  the  follow- 
ing cases  so  holding:  Board  of  Trade  Telegraph  Co.  v. 
Barnetty  107  111.  507;  Chesapeake  &  P.  Telegraph  Co.  v,  Mac- 
kenzie, 21  Atl.  Rep.  [Md.]  690;  American  Telephone  & 
Telegraph  Co.  v.  Hmith,  18  Atl.  Rep.  [Md.]  910;  Western 
Union  Telegraph  Co.  v.  Williams,  11  S.  E.  Rep.  [Va.]  106; 
Eels  V,  American  Telephone  d  Telegraph  Co.,  143  N.  Y.  133. 
The  principle  upon  which  all  these  cases  rest  is  the 
sound  one  that  the  highway  or  street  is  dedicated  to  the 
public  for  the  purpose  of  enabling  the  public  to  pass 
and  repass  thereon,  and  that  the  erection  of  the  poles  in 
the  streets  by  the  telephone  or  telegraph  companies  is  a 
permanent  and  exclusive  occupation  of  the  streets  by 
such  companies  to  the  continued  exclusion  of  the  re- 
mainder of  the  public,  and  in  that  sense  the  poles  are 
a  continued  obstruction  in  the  streets. 

The  supreme  court  of  Pennsylvania,  in  Pennsylvania  R. 
Go.  V.  Montgomery  County  P.  R.  Co.,  167  Pa.  62,  held  that 
an  electric  street  railway,  such  as  the  one  involved  in 
this  case,  built  in  a  public  highway  outside  of  the  city 
was  an  additional  burden  entitling  the  adjacent  land 
owner  to  damages.  We  think  that  the  poles  and  wires 
of  the  electric  railway  company  are  an  additional  servi- 
tude or  constitute  an  additional  burden  upon  the  streets 
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in  which  they  are  placed,  and  that  the  abutting  lot 
owners  of  such  streets  are  entitled  to  wOiatever  damagetj 
their  i)roperty  has  sustained  by  reason  thereof. 

2.  Thus  far  we  have  considered  this  case  with  refer- 
ence to  the  question  as  to  whether  the  original  dedica- 
tion made  of  the  street  contemplated  that  the  city  might 
use  or  authorize  the  use  of  the  streets  for  the  purpose 
of  placing  poles  and  wires  therein  in  connection  with  the 
operation  of  a  railway.  But  our  constitution^ article  1, 
section  21,  provides  that  the  property  of  no  person  shall 
be  taken  or  damaged  for  public  use  without  just  compen- 
sation. The  writer  is  of  opinion  that  if  it  be  assumed 
that  the  original  owner  of  this  street  in  dedicating  it  to 
the  public  contemplated  that  it  might  be  used  for  the 
erection  of  poles  and  wires  therein  in  connection  with 
the  operation  of  a  passenger  street  railway,  nevertheless 
if  the  city,  in  applying  the  street  to  that  use,  or  authoriz- 
ing it  to  be  so  applied,  damages  the  property  of  the  ad- 
jacent owner,  he  is  by  virtue  of  the  constitution  entitled 
to  damages.  This  court,  with  nearly  all  other  courts  in 
which  the  state  constitution  is  like  ours,  has  held  that 
an  abutting  lot  owner  is  entitled  to  com])ensation  if  his 
lot  is  depreciated  in  value  by  reason  of  the  changing  of 
the  grade  of  the  street  in  front  of  it.  Now,  when  the 
land  owner  plats  it  into  an  addition  to  a  <  ity,  leaves  a 
space  for  a  stn^et,  he  not  only  dedicates  that  space  to  the 
public  for  the  purpose  of  a  street,  but  he  knows,  or  musr 
know,  that  the  municipality  may  work  such  street,  keep 
it  in  repair,  pave  it,  grade  it,  curb  it,  and  may  change  the 
grade.  And  where  the  courts  have  awarded  damages  to 
abutting  lot  owners  be(*ause  of  a  change  in  the  grade  of 
a  street,  it  has  not  been  upon  the  principle  that  such  a 
change  of  grade  was  not  contemplated  at  the  time  the 
grant  was  made;  but  it  has  been  because  of  the  consti- 
tutional inhibiti(m  that  the  public  for  its  use  shall  not 
damage  the  (citizen's  property  without  compensation. 
Such  is  the  Citif  of  Ehjin  i\  Eaton,  83  111.  535.  Most  of  the 
old  constitutions  contained  a  provision  that  private  prop- 
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erty  should  not  be  taken  for  public  use  without  just  com- 
pensation, and  it  was  quite  generally  hold  by  the  courts 
that  this  provision  of  the  constitution  did  not  entitle  an 
abutting  lot  owner  to  compensation  for  damages  which 
his  property  had  sustained  by  reason  of  a  change  of 
grade  in  the  street.  These  cases  rest  upon  the  principle 
that  a  change  of  grade  of  a  street  was  within  the  pur- 
view of  the  original  grant  of  the  land  for  the  street. 
Suppose  that  A,  owning  a  block  in  a  city,  shall  deed  one- 
half  of  it  to  that  city  for  any  public  purpose.  By  such  a 
grant  the  city  may  devote  that  to  any  city  purpose  it 
may  choose,  and  A  could  not  be  heard  to  say  that  the 
purpose  to  which  the  city  had  devoted  the  grant  was 
not  within  it;  but  nevertheless,  if  the  city,  in  the  use  it 
makes  of  the  granted  property,  shall  injure  the  remain- 
der of  A's  property,  it  would  be  liable  for  the  damages, 
because  in  accepting  the  grant  it  did  so  subject  to  the 
constitutional  provision,  and  though  it  might  devote  it 
to  any  public  purpose  it  chose,  yet  if  in  so  doing  it  dam- 
ages A's  property,  or  any  other  citizen's  property,  it 
must  make  good  such  damages.  It  seems  to  me,  there- 
fore, that  in  order  to  enable  the  plaintiff  in  error  in  this 
case  to  recover  damages  from  the  street  railway  com- 
pany, it  is  not  absolutely  essential  that  the  poles  and 
wires  of  the  street  railway  company  should  be  held,  as 
a  matter  of  law,  to  be  an  additional  burden  upon  the 
easement. 

3.  The  petition  in  this  case  alleges  that  the  permanent 
existence  in  the  street  opposite  this  property  of  the  poles 
and  wires  of  the  railway  company  interferes  with  the 
plaintiff's  ingress  and  egress  to  and  from  her  property 
and  have  depreciated  its  value.  Are  these  facts  evi- 
dence competent  to  go  to  the  jury  for  the  determination 
of  the  question  as  to  whether  the  plaintiff's  property  has 
been  damaged  within  the  meaning  of  the  constitution 
just  quote<l? 

In  Goftschalk  v.  Chicofjo.  /?.  d  Q.  R.  Co..  14  Neb.  550,  the 
railroad  company  constructed  its  tracks  in  an  alley  with 
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the  consent  of  the  city  authorities.  The  owner  of  the 
abutting  lot  sued  the  company  for  damages.  The  court, 
in  speaking  of  the  constitutional  provision  in  reference 
to  damage  to  property  for  public  use,  said:  "The  con- 
stitutional provision,  therefore,  is  that  private  property 
shall  not  be  taken  or  injuriously  affected  without  just 
compensation  therefor.  The  evident  object  of  the 
amendment  was  to  afford  relief  in  certain  cases  where, 
under  our  former  constitution,  none  could  be  given.  It 
was  to  grant  relief  in  cases  where  there  was  no  direct 
injury  to  the  real  estate  itself,  but  some  physical  dis- 
turbance of  a  right  which  the  owner  possesses  in  connec- 
tion with  his  estate,  by  reason  of  which  he  sustains 
special  injury  in  respect  to  such  property  in  excess  of 
that  sustained  by  the  public  at  large.  To  this  extent 
the  property  owner  is  entitled  to  recover.  It  is  not 
necessary  to  entitle  a  party  to  recover,  that  there  should 
be  a  direct  physical  injury  to  his  property  if  he  has  sus 
tained  damages  in  respect  to  the  property  itself  whereby 
its  value  has  been  permanently  impaired  and  dimin- 
ished." 

In  City  of  Omaha  v.  Kramer^  25  Neb.  489,  it  is  said: 
"The  words  'or  damaged'  in  section  21,  article  1,  of  the 
constitution,  include  all  damages  arising  from  the  exer- 
cise of  the  right  of  eminent  domain  which  cause  a 
diminution  in  the  value  of  private  property." 

In  Chicago,  K.  d  N.  B.  Co.  v.  Hazels,  26  Neb.  364,  the 
railway  company  took  no  part  of  Hazels'  property  and 
no  part  of  the  street  in  front  of  his  lot  was  occupied  by 
the  railway  company's  track,  and  yet  the  court  held  that 
if  Hazels'  property  was  damaged  because  of  the  location 
of  the  tracks  he  was  entitled  to  recover. 

In  Omaha  d  N.  P.  R.  Co,  r.  Janecek,  30  Neb.  276, 
Janecek  sued  the  railroad  company  for  damages  which  he 
alleged  lie  had  sustained  by  reason  of  the  depreciation  in 
value  of  his  real  estate  as  the  result  of  the  construction 
and  operation  of  the  railroad  in  front  of  his  premises. 
Janecek  owned  block  16,  and  also  a  small  tract  of  land 
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lying  immediately  south  thereof.  His  resideuoe  was  on 
the  west  end  of  this  small  tract  of  land.  W(  st  of  blo:k  16 
and  the  small  tract  of  land  w^as  Atlantic  street,  and  west 
of  this  was  block  15.  The  railroad  company  constructed 
its  road  through  this  latter  block.  No  part  of  the  rail- 
road was  on  any  part  of  Janecek's  property,  nor  was  any 
pai-t  of  the  railroad's  property  in  the  street  on  which  his, 
Janecek's,  property  abutted.  The  court,  speaking 
through  NouVAL,  J.,  said:  "The  plaintiff's  right  to  re- 
rover  is  based  upon  section  21,  article  1,  constitution  of 
this  state,  which  provides  that  'The  property  of  no  per- 
son shall  be  taken  or  damaged  for  public  use  without 
just  compensation  therefor.'  It  has  become  the  settled 
law  of  this  state  that  under  this  provision  of  our  consti- 
tution it  is  not  necessary  that  any  part  of  an  individual's 
property  should  be  actually  taken  for  public  use  in  order 
to  entitle  him  to  compensation.  If  th(^  propei-ty  has 
been  depreciated  in  value  by  reason  of  the  public  im- 
provement, which  the  ow^ner  has  specially  sustained,  and 
which  is  not  common  to  the  public  at  large,  a  recovery 
may  be  had.''  To  the  same  effect  is  City  of  Pekiti  v. 
'Winkel,  Ti  111.  56;  ^tavk  v.  City  of  East  aS7.  Louis,  85  111. 
377;  Kigney  v.  Ciiy  of  Chicago,  102  111.  64.  In  this  last 
case  Rigney  recovered  damages  from  the  city  of  Chicago 
because  it  had  permitted  the  construction  of  a  viaduct 
over  the  intersection  of  Kinzie  and  Halsted  streets  220 
feet  west  of  Rigney's  property.  Rigney  claimed  that 
the  construction  of  this  viaduct  cut  off  his  communica- 
tion with  Halsted  street,  except  by  means  of  a  pair  of 
stairs  at  the  intersection,  and  that  because  of  this  im- 
pairment of  communication  his  real  estate  had  been 
damaged.  The  supreme  court  said:  "'Property'  in  its 
appropriate  sense  means  that  dominion  or  indefinite  right 
of  user  and  disposition  which  one  may  lawfully  exeicise 
over  particular  things  or  olijects,  and  generally  to  the 
exclusion  of  all  others,  and  doubtless  this  is  substan- 
tially the  sense  in  which  the  word  is  used  in  the  consti- 
tution, as  to  the  taking  or  damaging  of  private  property 
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for  the  public  use.  But  the  word  is  often  used  to  in- 
dicate the  subject  of  the  property  or  the  thing  owned. 
*  *  *  The  restriction  of  the  remedy  of  the  owners  of 
private  property  to  cases  of  actual  physical  injury  to  the 
property  was  under  the  constitution  of  1848,  which  sim- 
ply provided  that  private  property  should  not  *be  taken 
or  applied  to  public  use'  without  just  compensation,  etc. 
The  constitution  of  1870,  however,  provides  that  'private 
property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation/  thus  affording  redress  in 
cases  not  provided  for  by  the  constitution  of  1848,  and 
embracing  every  case  where  there  is  a  direct  physical 
obstruction  or  injury  to  the  right  of  user  or  enjoyment  of 
private  property,  by  which  the  owner  sustains  some 
special  pecuniary  damage  in  excess  of  that  sustained  by 
the  public  generally  which  by  the  common  law  would,  in 
the  absence  of  any  constitutional  or  statutory  provision, 
give  a  right  of  action." 

Applying  the  principles  enunciated  in  the  foregoing 
cases  to  the  facts  of  the  case  at  bar,  we  are  of  opinion 
that  if  Jaynes'  property  is  depreciated  in  value  by  rea- 
son of  the  exclusive  use  of  a  i)art  of  the  streets  in  front 
thereof  by  the  railway  company's  poles  and  wires  and 
the  continued  presence  in  such  streets  of  said  poles  and 
wires,  she  is  entitled  to  compensation  for  such  damages. 
As  an  abutting  property  owner  she  has  the  right  to  free 
ingress  and  egress  to  and  from  this  property  and  to  and 
from  the  street,  a  right  to  an  unobstructed  view  of  the 
property  from  the  street  and  an  unobstructed  view  of  the 
street  from  the  property,  and  if  poles  and  wires  of  the 
railway  company  in  the  street  in  front  of  this  property 
permanently  and  continuously  infringe  these  rights,  and 
she  is  .damaged  thereby,  she  is  entitled  to  compensation 
therefor.  If  a  railway  company,  without  responsibility 
to  the  abutting  lot  owner,  may  build  and  maintain  in  the 
street  one  track,  it  may  construct  and  maintain  any 
number.  If  it  may  with  impunity  place  smd  maintain  in 
the  street  in  front  of  the  lot  owner's  property  poles  fifty 
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feet  apart,  it  may  place  them  five  feet  apart,  or  closer, 
until  the  premises,  with  poles  and  wires  in  front,  will 
resemble  the  pictures  one  sees  of  the  staked  corral 
of  the  South  African  Zulu.  Such  a  staking  in  of  prem- 
ises would,  of  course,  impair  tlieir  value;  and  yet  the 
difference  in  the  case  supposed  and  the  one  under  con- 
sideration is  one  of  degree  only.  This  difference  does 
not  affect  the  owner's  right  of  action,  but  goes  only  to 
the  quantum  of  his  damages.  What  acts,  omissionjy, 
facts,  or  circumstances  are  competent  evidence  of  dam- 
ages to  be  considered  by  a  jury  are  questions  of  law  for 
the  court;  but  whether  such  acts,  omissions,  facts,  and 
circumstances  affect  an  owner's  property  and  dan*ige  it 
and  the  amount  of  such  damages  are  for  the  jury. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  instructions  to  overrule  the  de- 
murrer of  the  street  railway  company  and  permit  it  to 
answer. 

Revebsbd  and  remanded. 

Irvine,  C,  not  sitting. 

Ryan,  C. 

I  desire  to  place  my  concurrence  in  the  result  in  this 
case  on  grounds  rather  more  limited  than  tJiose  above 
given.  In  this  case  a  general  demurrer  was  sustained  to 
the  petition,  upon  which,  the  plaintiff  having  elected  to 
stand,  there  was  a  judgment  for  the  defendant.  The 
demurrer,  for  present  purposes,  must  be  assumed  to  have 
admitted  such  facts  as  were  well  pleaded,  and  it  there- 
fore is  necessary  that  the  averments  of  the  petition 
should  be  stated  with  more  than  ordinary  fulness.  The 
defendant  was  described  as  a  corporation  engaged  in  the 
maintenance,  construction,  and  operation  of  street  rail- 
ways in  the  city  of  Omaha,  and  was  described  as  the 
successor  of  another  street  railway  company  in  rights 
and  liabilities  with  respect  to  the  street  railway  along 
plaintiff's  premises,   hereinafter   more  particularly   de- 
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scribed.  The  condition  of  the  streets  affected  and  their 
appropriation  and  use  by  the  predecessor  of  the  defend- 
ant, as  well  as  by  the  defendant  itself,  were  described  in 
the  petition  in  this  language:  "That  said  lot  (owned  by 
plaintiff)  is  a  strip  of  ground  240  feet  in  length  east  and 
west  and  60  feet  in  width  north  and  south,  bounded  on 
the  east  by  Sixteenth  street,  on  the  south  by  Clarke 
street,  in  the  city  of  Omaha;  said  Sixteenth  street  east 
bt  said  premises  and  Clarke  street  south  of  said  premises, 
at  the  time  of  the  happening  of  the  grievances  hereinafter 
complained  of,  were,  and  for  a  long  time  prior  thereto  had 
been,  public  streets  of  said  city  of  Omaha,  but  not  oc- 
cupied, used,  or  obstructed  by  steam,  electric,  or  horse 
railways  in  any  manner  whatever;  that  on  or  about  the 
first  day  of  September,  1889,  a  corporation  known  as  the 
Omaha  Motor  Railway  Company  constructed  a  line  of 
street  railway  over  and  upon  Clarke  street,  immediately 
south  of  said  premises,  and  over  and  upon  Sixteenth 
street,  immediately  east  of  said  premises,  and  com- 
menced the  operation  of  said  line  of  railway  over  and 
upon  said  streets  adjacent  to  said  premises,  the  motive 
power  used  upon  said  street  railway  at  the  time  of  the 
construction  thereof  being  electricity,  poles  for  the  pur- 
pose of  supporting  overhead  wires  being  set  in  the 
ground  along  said  streets  and  adjacent  to  said  premises 
and  overhead  wires  being  attached  thereto  along  said 
streets  adjoining  said  premises.  Plaintiff  further  says 
that  ever  since  the  construction  of  said  street  railway 
the  same  has  been  operated  as  an  electric  street  railway, 
cars  and  motors  passing  over  the  line  of  said  railway 
immediately  adjacent  to  said  premises  and  over  Clarke 
street  immediately  south  of  said  premises  and  Sixteenth 
street  immediately  east  of  said  premises  at  intervals  of 
about  five  minutes.  Plaintiff  further  says  that  by  reason 
of  the  location,  construction,  and  operation  of  said  line  of 
street  railway  over  and  upon  Clarke  street  immediately 
south  of  said  premises  and  over  and  upon  Sixteenth 
street  immediately  east  of  said  premises  and  adjacent 
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thereto,  said  i)remises  have  been  greatly  depreciated,  the 
location  of  the  tracks,  poles,  and  wires  of  said  street  rail- 
way upon  said  Clarke  and  Sixteenth  streets,  as  herein- 
after described,  fi^reatly  interf(Ming  with  the  egress  from, 
and  ingress  to,  said  i)r(Mnises  from  said  streets  and  ob- 
structing the  view  from  said  premises  looking  toward 
said  streets,  the  passage  of  trains  over  said  street  rail- 
way upon  said  streets  in  front  of  and  adjacent  to  said 
premises  also  greatly  interfering  with  the  ingress  to  and 
egress  from  said  ijreniises,  rendering  the  same  difficult 
and  dangerous,  and  the  noise  and  vibration  incident  to 
the  use  of  said  tracks  by  ^aid  defendant  company  greatly 
interfering  with  the  comfort  and  convenience  of  persons 
occupying  said  premises,  said  premises  having  been 
lessened  and  depreciated  in  value,  on  account  of  the 
construction  and  operation  of  said  street  railway,  in  the 
sum  of  120,000." 

The  facts  upon  which  the  plaintiff  predicates  his  right 
of  recovery  are  the  taking  possession  of,  and  the  using 
for,  a  street  railway  operated  by  electricity  of  two 
streets  adjacent  to  his  property.  The  first  class  of  the 
elements  of  damages  claimed  refers  to  the  effect  of  locat- 
ing the  tracks,  poles,  and  wires  as  obstructions  to  ingre.^s 
and  egress  and  of  the  view  from  the  premises  of  plaintiff 
looking  toward  the  street.  The  other  elements  are  the 
passage  of  trains  over  the  track,  interfering  with,  and 
rendering  dangerous,  egress  from  and  ingress  to  plain- 
tiff's premises,  and  the  noise  and  vibration  incident  to 
the  use  of  the  tracks  which  interfere  with  the  comfort 
and  convenience  of  persons  occupying  said  premises. 
In  respect  to  the  last  two,  it  may  be  said  that  it  is  now 
the  settled  doctrine  in  this  country  that,  an  ordinary 
street  railway  upon  which  cars  are  moved  by  horse-power 
is  not  an  additional  burden.  {Citizem  Coach  Co,  t\  Cam- 
den Horse  R.  Co,,  33  N.  J.  Eq.  267;  Ildbart  v.  Mihraukee 
City  K  Co,,  27  Wis.  194;  Carson  v.  Central  R.  Co,,  35  Cal. 
325;  Texas  &  P,  R,  Co,  r,  Rosvdale  Street  R.  Co,,  64  Tex.  80; 
Elliott  V.  Fairliaren  &  W,  R,  Co,,  32  Conn.  579;  Chieago,  R. 
46 
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d  Q,  R.  Co.  V.  ^yest  Vhicago  R  R.  Co..  40  N.  E.  Kep.  [111.] 
1008;  Mivr'wk  v.  Intramontaine  R.  Co.,  24  S.  E.  Uep.  [N. 
Car.]  6()7.)  For  the  occupation  and  use  of  the  street  for 
ordinary  street  railway  purposes  it  must,  1  think,  be  con- 
ceded that  the  defendant  >vas  not  liable  to  plaintiff  in 
damages  upon  the  authority  of  these  cases,  hence  I  oniit 
the  allegations  as  to  the  occupation  and  use  of  the  street 
by  a  track,  for  it  is  common  to  all  street  railways, 
whether  operated  by  horse-power  or  electricity. 

I  shall  now  consider  the  respects  in  which  the  petition 
charges  that  the  defendant's  use  of  the  street  differed 
from  that  of  an  ordinary  street  railway  operated   by 
horse-power  and  in  what  respects  this  different  use  has 
caused  damage  to  be  suffered  by  the  plaintiff.     These  fac- 
tors we  have  already  grouped  under  the  first  class  of  ele- 
ments of  damages,  and  they  are  the  locating  of  poles  and 
wires  which  obstruct  ingress  and  egress  and  interfere 
with  view  from  plaintiff's  premises  across  the  street. 
The  manner  in  which  real  property  may  be  injuriously 
affected  without  being  physically  disturbed  or  entered 
upon  is  well  illustrated  by  the  following  adjudicated 
cases:  The  city  of  Shawneetown,  Illinois,  built  a  levee 
in  a  street  of  that  city  for  the  purpose  of  pi"otecting  it 
against  the  overflow  waters  of  the  Ohio  river.     The  levee 
was  about  ten  feet  high,  but  was  so  constructed  that  its 
upper  surface  could  be  used  as  the  street  had  been  befoiv 
the  construction  of  said  levee.     An  abutting  lot  owner 
sued  the  city  for  damages,  claiming  that  his  lot  had  been 
depreciated  in  value  by  the  presence  in  front  of  it  of  this 
levee,  for  the  reason  that  it  hindered  liis  free  ingress  and 
egress  to  and  from  his  property,  and  the  supreme  court 
of  Illinois  held  the  city  liable.     {Cit;f  of  Shaiciur^otnt  r. 
Maaan,  S2  111.  337.)    The  construction  of  the  approaches  to 
a  bridge  in  such  a  manner  as  to  obstruct  the  ingress  and 
egress  of  an  owner  to  and  from  his  property  was  held 
to  be  such  an  injury  as  entitled  such  owner  to  maintain 
an  action  for  damages.     (Stack  v.  City  of  East  St  Louis. 
85  111.  377.)     In  Merricl'  r.  hitramontaine  R.  Co..  supf^a.  it 
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was  said  by  Faircloth,  C.  J.,  delivering  the  opinion  of  the 
supreme  court  of  North  Carolina:  "If  the  street  railway 
should  be  so  constructed — for  instance,  if  it  should  shut 
out  or  shut  off  the  abutter  with  embankments,  and  thus 
materially  impair  his  rights — ^this  would  seem  to  be  an 
additional  burden  and  subject  the  company  to  damages." 
These  adjudicated  cases  serve  to  illustrate  the  fact  that 
in  plaintiff's  petition  the  averments  that  the  location 
of  the  poles  and  wires  of  the  street  railway  upon  Clarke 
and  Sixteentli  streets  in  such  a  way  as  to  interfere  with 
plaintiff's  ingress  and  egress  and  his  view  from  his 
premises  towards  said  streets,  in  connection  with  the 
allegation  that  thereby  his  real  property  had  suffered 
depreciation  in  value,  sufficiently  stated  a  cause  of  action 
in  view  of  section  21,  article  1,  of  the  constitution  of  this 
state,  which  is  as  follows:  "The  property  of  no  person 
shall  be  taken  or  damaged  for  public  use  without  just 
compensation  therefor."  As  further  illustrating  the  ap- 
plicability and  purpose  of  this  constitutional  provision, 
see  also  (Joitschalk  v.  Vhmigo,  B.  d  Q.  R,  Co.,  14  Neb.  550; 
City  of  Omaha  r.  KramtTj  25  Neb.  489;  Chicago,  K.  &  N.  R. 
Co.  V.  Hazels,  26  Neb.  364;  and  Omaha  d  N.  P.  R.  Co.  v. 
Janecci,  30  Neb.  276.  I  have  considered  this  case  as  it 
was  presented  by  the  averments  of  the  petition  which  the 
demurrer  admitted  to  be  true,  and,  tested  by  the  require- 
ments of  liberal  construction  laid  down  in  Roberts  v. 
tiamson,  50  Neb.  745,  there  was  stated  a  cause  of  action. 
If  there  exist  facts  which  should  serve  to  change  or 
modify  our  views,  these  facts,  I  think,  should  be  pleaded 
by  the  defendant,  for  we  cannot  assume  their  existence. 
For  the  reasons  above  stated  I  concur  in  the  conclusion. 
The  judgment  of  the  district  court  should  be  reversed. 
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Bankers  Life  Insurance  CJompany  op  Lincoln,  Ne- 
braska V.  Thomas  L.  Stephens. 

Filed  Pebruabt  2, 1898.    No.  7807. 

IiiBiLraiice:  Construction  of  Qontbact  for  Compensation  of  Ageict. 
The  contract  between  an  insurance  company  and  one  Stephens  pro- 
vided for  the  appointment  of  the  latter  as  the  insurance  company's 
agent  for  an  indefinite  time;  that  his  compensation  for  services 
rendered  as  agent  should  be  a  certain  per  cent  of  the  premiums 
collected  and  remilted  on  risks  written  by  him.  Further,  the  con- 
tract recited:  "For  the  first  fifteen  months  we  will  give  you  a 
salary  of  $200  per  month,  and  should  your  income  from  the  com- 
mission part  of  your  contract  run  more  than  your  salary,  you 
shall  be  entitled  to  the  benefit  of  the  same.  In  consideration  ol 
the  contract  as  a  whole  you  agree  to  turn  into  the  company  of 
Insurance  accepted  and  paid  for  $200,000  the  first  fifteen  months.'* 
Held,  (1)  That  the  agent  was  entitled  to  a  salary  of  $200  per 
month  and  the  stated  per  cent  of  premiums  collected  for  the  first 
fifteen  months  he  served  the  company;  (2)  that  the  salary  was 
payable  monthly;  (3)  that  the  agent's  writing  $200,000  insurance 
during  the  first  fifteen  months  of  his  employment  was  not  a  con- 
dition precedent  to  his  right  of  $200  per  month  and  the  percentage 
on  premiums  collected  during  that  time. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Strode,  J.    Affinned. 

Ames  &  PettiSy  for  plaintiflf  in  error. 

John  A,  Davifs,  R.  D.  Stearns^  and  E,  C,  Strode,  contra. 

Kagan,  C. 

January  20, 1892,  the  Bankers  Life  Insurance  Company 
of  Lincoln,  Nebraska,  and  Thomas  L.  Stephens  entered 
into  a  contract  in  writing  in  and  by  which  Stephens  was 
appointed  agent  of  the  insurance  company  for  an  indefi- 
nite time.  The  contract  was  in  words  and  figures  as 
follows: 

^^Thomas  L.  Stephens,  Glenwood,  loica:  You  are  hereby 
appointed  an  agent  of  the  Bankers  Life  Insurance  Com- 
pany of  Nebraska,  for  field  work  under  the  manag^nent 
of  said  company,  with  authority  to  secure  applications 
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for  insurance,  collect  and  remit  first  premiums,  and  to 
perform  such  other  duties  as  may  be  required  of  you  in 
this  behalf,  subject  to  all  the  rules  and  regulations  of  this 
company  and  such  other  instructions  as  shall  be  com- 
municated to  you  from  time  to  time  by  said  company. 
It  shall  be  your  duty : 

"First — To  thoroughly  inform  yourself  of  the  com- 
pany's plans  and  advantages,  and  to  make  them  publicly 
known  throughout  the  limits  of  your  agency. 

"Second — To  use  your  best  efforts  and  your  greatest 
skill  in  promoting  the  company's  business  by  canvassing 
personally  for  accei)table  applications  for  insurance  in 
said  company,  and  in  guarding  its  interests  generally. 

"Third — To  receive  all  moneys  and  other  securities 
received  by  you  ou  account  of  said  company  in  a  fidu- 
ciary trust,  and  transmit  the  same  to  the  home  office  at 
once,  together  with  a  report  in  detail,  embracing  every 
item  of  business  done  by  or  through  you  not  previously 
reported. 

"Fourth — To  execute  and  maintain  in  behalf  of  said 
company  a  bond  in  the  sum  of  $500,  with  good  and  suffi- 
cient surefles,  conditioned  for  the  faithful  performance 
of  all  your  obligations  under  this  appointment. 

"You  are  not  authorized  to  alter,  make,  or  discharge 
contracts,  or  to  bind  the  company  in  any  way. 

"The  compensation  to  be  allowed  for  services  properly 
rendered  under  this  appointment  shall  be  a  commission 
upon  the  premiums  actually  collected  and  remitted  upon 
the  policies  secured  by  it  through  you  as  follows:  Sixty 
per  cent  of  the  first  year  premiums  on  fift(»en  and  twenty 
payme^it  life,  twenty  year  endowment,  ordinary  life,  ten 
year  lem^wal,  and  twenty  year  bond;  fifty  per  cent  on  ten 
payment  life  and  fifteen  year  endowment.  Also  a  ten 
per  cent  annual  renewal  interest  on  each  policy  written  by 
or  through  you  for  four  years  succeeding  the  first  year, 
and  this  shall  be  construed  to  mean  that  a  ten  per  cent 
renewal  interest  shall  be  paid  each  year  for  four  years 
on  all  policies  written  by  or  through  you  wheu  premi- 
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urns  have  been  collected  and  paid  for,  said  four  years  to 
commence  one  year  from  date  of  policy.  (But  all  your 
inteiest  under  this  contract  shall  cease  at  any  time  your 
connection  >vith  this  company  is  severed,  except  that  if 
such  severance  is  mndf*  bv  the  company  you  shall  be  en- 
titled to,  and  the  company  hereby  agrees  to  pay  you,  two 
annual  renewals  of  t(  n  ])(»r  cent  each  on  all  premiums 
collected  and  paid  for  on  all  policies  written  by  or 
thiough  you  or  your  sub-a}»ents,  such  payment  beinjj  in 
lieu  of  the  four  ten  per  cent  annual  renewals  specified 
herein.)  Neither  sickness  or  death  shall  annul  any  of 
your  interest  under  this  contract. 

"You  are  heieby  authorized  to  hire  sub-agents,  and  any 
difference  between  what  you  pay  them  and  your  contract 
will  be  credited  to  your  account. 

'This  appointment  may  be  revoked  at  any  time  upon 
one  year's  previous  notice  in  writing,  should  you  fail  to 
comply  with  any  of  its  conditions,  or  should  the  amount 
of  new  business  secured  by  you  not  prove  remunerative, 
or  should  the  business  not  be  conducted  in  a  satisfactory 
manner. 

'*For  the  first  fifteen  months  we  will  give  you  a  salary 
of  $200  per  month,  and  should  your  income  from  the  com- 
mission part  of  your  contract  lun  more  than  your  salary, 
you  shall  be  entitled  to  the  benefit  of  the  same.  In  con- 
si  ihTation  of  the  contract  as  a  whole,  you  agree  to  turn 
into  the  comi)any  of  insurance  accepted  and  paid  for 
J|r2(H),0()0  the  first  fifteen  months  in  any  or  all  of  the  fol- 
lowing kinds  of  policies:  Ten,  fifteen,  and  twenty  pay- 
ment life;  fifteen  and  twenty  year  endowment;  twenty 
year  bond;  ten,  fifteen,  and  twenty  payment  life*  with 
extended  insurance. 

'*I  hereby  accept  the  foregoing  appointment  and  agree 
to  comply  with  its  terms  and  conditions." 

In  the  district  court  of  Lancaster  county  Stephens 
l:roiiglit  this  suit  against  the  insurance  company,  alleg- 
ing that  he  (  nt(Ted  upon  the  duties  contracted  to  be  per- 
formed by  him  by  virtue  of  such  contract  and  continued 
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in  the  perfoimame  of  such  <hitiis  for  the  insurance  coni- 
p<iny  for  a  period  of  ten  montlis  immediately  after  Janu- 
ary 20,  1892;  that  at  the  end  of  that  time  the  insurance 
comi)any,  havinji^  wholly  failed  to  perform  its  paii:  of 
the  agreement,  wron;»fully  discharged  him  from  its  em- 
ploy, and  then  and  thereafter  refused  to  permit  him  to 
longer  continue  in  its  emi)l()y;  that  he  was  at  all  times 
during  the  fifteen  months  imnuMliately  following  the 
date  of  such  (*ontract  able,  ready,  and  willing,  and  re- 
peatedly offeicd  and  held  himself  out  as  biding  ready  and 
willing,  to  do  and  perform  all  the  duties  and  obliga- 
tions required  of  him  by  said  contract.  By  this  action 
Stephens  sought  to  recover  from 'the  insurance  company 
fifteen  months'  salary  at  |200  per  month.  lie  had  a  ver- 
dict and  judgment,  and  the  insurance  company  brings 
the  case  here  for  review  on  error. 

The  only  contention  of  the  olaintiflf  iu  error,  which 
we  notice,  is  that  the  district  court  erred  in  the  construc- 
tion placed  by  it  upon  the  contract  between  the  parties. 
The  insuiance  company's  construction  of  the  contract  is 
that  IStephens  was  to  be  paid  for  the  first  fifte(»u  mouthi^ 
of  his  emphivii  ent  a  c(mii)eus:ition  af  the  rate  of  |200  per 
month,  provided  that  during  said  time  he  wrote  and 
turned  into  the  insuran(  e  company  risks  accepted  by  the 
company,  and  on  which  the  premiums  had  been  paid,  ag- 
gregating 1200,000.  On  the  other  hand,  Stephens'  con- 
struction of  the  contract  was  and  is  that  in  any  event  he 
should  be  paid  a  compensation  of  |200  per  month  for  the 
first  fifteen  months  that  he  served  the  company  and  the 
commissions  providcnl  by  the  contract  on  all  risks  pro- 
cured during  that  time.  A  fuit  her  contention  of  Se  he  s 
was  that  this  salary  of  |21)0  per  month  was  payabh^ 
monthly.  The  district  court  adoi)ted  the  construction 
of  the  contract  contended  for  by  Stephens.  AVe  are  of 
opinion  that  the  construction  placed  upon  the  contract 
by  the  district  court  was  the  correct  one,  and  its  judg- 
ment is 

Affirmed. 
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John  L.  Schibk  et  al.  v.  Nancy  Sanders  et  al. 

Filed  FsBBrABT  2, 1898.    No.  7827. 

1.  Intoxicating  Liquors:  Action  Against  Saloon-Keeper:  Damages. 
Damages  awarded  held  not  excessive  under  the  evidence. 


:   Evidence  op  Intoxication:   License.    Evidence  examined, 

and'  held  to  sustain  the  finding  of  the  Jury  that  the  deceased,  at 
the  time  he  was  injured,  was  intoxicated  from  drinking  liquor 
furnished  him  by  the  plaintifit  in  error,  and  that  plaintifit  in  error 
was  a  licensed  saloon-keeper  at  the  time  of  furnishing  the  de- 
ceased such  liquor. 

:  Evidence  op  Licence.    In  a  suit  by  a  widow  against  a  sa- 


loon-keeper to  recover  damages  for  loss  of  support  resulting  from 
her  husband's  death,  alleged  to  have  been  caused  by  his  intoxi- 
cation from  drinking  liquors  furnished  by  plaintiff  in  error,  when 
the  issue  is  whether  the  plaintiff  in  error  was  a  licensed  saloon- 
keeper, proceedings  of  the  city  council  showing  the  granting  of  a 
liquor  license  to  the  plaintiff  In  error,  and  the  record  of  liquor 
licenses  kept  by  the  city  clerk,  showing  that  a  liquor  license  had 
been  granted  to  the  plaintiff  in  error,  are  competent  and  sufficient 
evidence  to  sustain  a  finding  that  the  plaintiff  in  error  was  a 
licensed  dealer  in  intoxicating  liquors.  To  prove  the  affirmative 
of  such  an  issue  the  production  In  evidence  of  the  actual  license 
issued  is  not  essential. 

:    Sales:    Liability   of  Saloon-Keeper   and   Sureties.     A 


licensed  dealer  m  intoxicating  liquors,  and  the  sureties  upon 
his  bond,  are  liable  for  the  loss  of  support  sustained  by  the  widow 
and  children  of  a  decedent,  whose  death  was  contributed  to  by 
intoxicating  liquors  drank  by  the  deceased  and  which  were  fur- 
nished him  by  the  liquor  dealer. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  BiSH,  J.     Affirmed. 

Alfred  Hazlett  and  Fulton  Jaek,  for  plaintiffs  in  error. 

George  Arthur  Murphy  and  Williaiu  C\  Lc  Ilane^  contra. 

Kagan,  C. 

On  the  evening  of  April  14, 1893,  E.  J.  Sanders  boarded 
a  pasKcnger  train  of  tlie  Kock  Ishind  Kailway  Company 
at  Beatrice,  Nebraska,  for  the  purpose  of  going  to  Ma 
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home  at  Harbine,  a  station  near  by,  and  while  alighting 
or  attempting  to  alight  from  the  train  at  Harbine  he  wa»? 
injured,  from  the  effects  of  which  he  died  on  the  17th  of 
the  same  month.  His  widow,  Nancy  Sanders,  in  behalf 
of  herself  and  her  four  minor  children,  in  the  district 
court  of  Gage  county,  brought  this  suit  against  John  L. 
Schiek  and  others,  being  licensed  dealers  in  intoxicating 
liquors  and  the  sureties  on  their  bonds,  for  damages  for 
loss  of  support  and  maintenance  which  she  and  her  chil- 
dren had  sustained  by  reason  of  the  death  of  the  husband 
and  father,  basing  her  action  upon  the  ground  that  the 
saloon-keepers  had  sold  or  furnished  to  said  Sanders  at 
Beatrice,  Nebraska,  on  the  date  of  his  injury,  intoxicating 
liquors,  which  he  there  drank  and  which  caused  his  in- 
toxication, and  that  the  injuries  from  which  he  died 
resulted  from  his  being  intoxicated  by  the  liquors  so  sold 
and  furnished  him.  Mrs.  Sanders  had  a  verdict  and 
judgment,  and  the  defendants  below,  who  were  held 
liable,  have  brought  the  same  here  for  review  on  error. 
1.  The  first  argument  is  that  the  damages  awarded 
Mrs.  Sanders  by  the  jury  are  excessive,  appearing  to 
have  been  given  under  the  influence  of  passion  or  preju- 
dice. The  jury  awarded  Mrs.  Sanders  $850  damages. 
The  amount  prayed  for  in  the  petition  was  |5,000.  The 
evidence  shows,  without  conflict,  that  Sanders,  prior  to 
his  injury,  was  a  healthy  man,  thirty-eight  years  of  age; 
that  he  was  a  mechanic  capable  of  earning,  and  had  been 
earning  for  some  years  immediately  prior  to  the  time  of 
his  injury,  about  $3  per  day;  that  he  devoted  his  earn- 
ings to  the  support  and  maintenance  of  his  family,  con- 
sisting of  his  wife  and  four  minor  children,  the  oldest 
being  twelve  years  of  age;  that  his  death  left  his  widow 
and  children  without  means  of  support,  except  what  the 
widow  earned  by  washing.  Sanders'  expectancy  of  life 
at  the  time  of  his  deatH  was  more  than  twenty-five  years. 
We  find  nothing  in  the  record  which  indicates  that  the 
jury  was  influenced  by  passion  or  prejudice,  at  least 
against  these  plaintiffs  in  error,  in  making  this  award, 
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The  evidence  would  have  sustained  a  verdict   for  ail 
claimed  in  the  petition. 

2.  A  second  argument  is  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  One  of  the  contentious 
on  which  this  is  based  is  that  one  Blanchard,  a  brother- 
in-law  of  the  deceased,  was  a  witness  for  the  i>laintiff 
below,  and  plaintiffs  in  error  contend  that  thev  im- 
peached his  testimony.  Blanchard  testified  on  the  trial 
in  behalf  of  Mrs.  Sanders  to  being  in  company  with  the 
deceased  in  Beatrice,  most  of  the  day  on  which  he  was 
injured;  that  he  was  present  with  him  in  the  saloons  of 
the  plaintiffs  in  error,  and  that  Sanders  drank  from  fif- 
teen to  twenty  drinks  of  whisky  and  a  number  of  drinks 
of  beer;  in  short,  that  he  was  in  the  saloons  of  the 
plaintiffs  in  error  on  the  day  he  was  injured,  drank  in- 
toxicating drinks  therein  which  were  furnisheil  him  by 
the  plaintiffs  in  error,  and  was  drunk  fnmi  the  effects  of 
the  liquor  drank  at  the  time  he  left  Beatrice*,  about  8 
o'clock  in  the  evening,  for  his  home  at  Harbine.  Certaio 
witnesses  testified  on  behalf  of  the  plaintiffs  in  error 
that  Blanchard  testified  at  the  coroner's  inciuest  held 
over  the  body  of  Sanders  on  April  17  to  the  effect  that 
Sanders  was  not  drunk  in  Beatrice  on  the  14th;  or,  in 
other  words,  witnesses  testified  to  statements  made  by 
Blanchard  on  April  17  and  other  times  which  tended  to 
contradict  the  testimony  he  gave  on  the  trial  of  this 
case.  But  we  cannot  say  that  the  verdict  lacks  evidence 
to  support  it  because  of  this  attack  upon  the  credibility 
of  Blanchard.  Notwithstanding  the  attack  upon  his  tes- 
timony the  cr(Mlibility  of  his  evidence  was  still  for  the 
jury.  Furthermore,  if  the  entire  evidence  of  Blanchard 
be  eliminated  from  the  record,  the  evidence  still  sustains 
the  finding  of  the  jury  that  the  plaintiffs  in  error  fur- 
nished Sanders  liquor  on  April  14  from  which  he  became 
intoxicated,  and  that  his  intoxication  caused  the  injury 
from  which  he  died.  Various  witnesses  testified  that 
Sanders  and  Blanchard  were  together  in  Beatrice  on 
April  14;  were  in  the  saloons  of  plaintiffs  in  error  drink- 
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ing  intoxicants  as  late  as  5  o'clock  in  the  evening.  Mrs. 
Blanchard  testified  that  her  husband  and  the  deceased 
were  at  her  house  between  1  and  2  o'clock  in  the  after- 
noon and  that  they  were  both  drunk  at  that  time;  that 
they  returned  later  in  the  evening,  about  6  o'clock,  and 
that  Zanders  was  drunk  at  that  time;  that  she  tried  to  in- 
duce him  to  remain  at  her  house  over  night  because  of  his 
intoxicated  condition.  Other  witnesses  testified  to  San- 
ders being  in  a  store  in  the  afternoon  and  buying  or 
negotiating  for  a  jacket  or  blouse  which  he  tried  on; 
that  he  was  then  intoxicated  and  acted  foolishly,  and 
that  he  attracted  the  attention  of  the  lady  clerks  to  his 
intoxicated  condition  by  remarking  that  he  looked  well 
enough  in  that  jacket  for  a  Sunday  school  superintend- 
ent. Another  disinterested  witness  testified  to  meeting 
Sanders  near  6  o'clock  P.  M.  in  the  saloon  of  the  plaintiffs 
in  error;  that  Sanders  drank  intoxicants  in  the  saloon 
at  that  time;  that  he  was  drunk,  and  though  he  was  a 
stranger  to  the  witness  he  shook  hands  with  him  and 
called  his  attention  to  the  fighting  (lualities  of  a  dog  he 
had  with  him.  This  is  not  all  the  evidence,  but  it  is  suf- 
ficient to  show  that  the  finding  of  the  jury  that  Sanders 
was  drunk  in  Beatrice  on  the  evening  of  April  14  from 
drinking  litjuors  furnished  him  by  the  plaintiffs  in  error 
is  sustained  by  the  evidence. 

A  second  argument  under  the  contention  that  the  ver- 
dict lacks  evidence  to  sustain  it  is  this:  The  petition 
alleges  that  the  plaintiffs  in  error  were  licensed  saloon- 
keepA*s.  The  answer  denies  this.  The  plaintiffs  in 
error  insist  that  the  record  contains  no  proof  that  they 
were  licensed  saloon-keepers  on  April  14,  1893.  This 
contention  is  untenable.  On  the  trial  there  were  intro- 
duced in  evidence  the  applications  made  by  the  plaintiffs 
in  error  for  license  to  sell  intoxicating  li<iuors  for  the 
year  ending  May  1,  1893,  the  public  notices  given  by 
them  of  such  application  as  required  by  the  statute,  the 
bonds  executed  by  the  saloon-ke<^)ers  in  pursuance  of 
the  provisions  of  the  statute,  the  proceedings  of  the*  city 
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council  granting  them  licenses  to  sell  intoxicating  liquors 
for  the  ensuing  year,  and  the  "license  book"  kept  by  the 
city  clerk  which  recited  that  licenses  had  been  issued  to 
the  plaintiffs  in  error,  the  date  thereof,  the  amount  of 
the  license  fee,  and  when  the  license  expired.  It  is  true 
that  the  actual  paper,  certificate,  or  license,  if  one  was 
actually  issued  by  the  city  council  or  the  clerk  and  de- 
livered to  the  plaintiffs  in  error,  was  not  produced  in 
evidence;  but  if  such  a  paper  existed  it  did  not  belong 
in  the  oflBce  of  the  city  clerk;  if  it  had  ever  been  issued, 
it  was  delivered  to  the  plaintiffs  in  error  and  was  pre- 
sumably in  their  possession.  The  evidence  offered  by 
the  phiintiffs  below  upon  this  subject  was  sufficient  to 
sustain  the  jury's  finding  that  the  plaintiffs  in  error 
were  on  April  14,  1893,  duly  licensed  saloon-keepers  in 
the  city  of  Beatrice. 

3.  The  third  argument  is  that  the  court  erred  in  giving 
to  the  jury  the  following  instruction:  '*The  court  in- 
structs the  jury  that  it  is  not  necessary  in  order  to  war- 
rant a  recovery  in  this  case  that  the  intoxication  of  E.  J. 
Sanders,  deceased,  by  means  of  intoxicating  liquors  sold 
or  given  away  by  any  of  the  defendants  herein  tQ  him 
be  the  direct,  natural,  and  proximate  cause  of  the  death 
of  said  E.  J.  Sanders;  but  if  the  jury  shall  find  that  the 
use  of  intoxicating  liquors,  directly  or  indirectly,  con- 
tributed towards  or  assisted  in  prcxlucing  the  death  of 
said  E.  J.  Sanders,  and  that  all  or  any  part  of  the  intox- 
icating liquors  so  used  by  the  said  E.  J.  Sanders  were 
sold  or  given  away  to  him  by  defendants,  *  *  /  or 
any  of  them,  then  your  verdict  shall  be  in  favor  of  the 
plaintiffs  and  against  the  defendants,  or  such  of  them  as 
were  guilty  of  such  wrongful  act."  The  criticism  upon 
this  instruction  is  that  it  lays  down  the  rule  that  a 
saloon-keeper  and  the  sureties  on  his  bond  are  liable  to 
the  widoAv  and  children  of  a  decedent  for  their  loss  of 
support  if  the  decedent's  death  was  contributed  to  by 
intoxicating  liquors  drank  by  the  decedent  which  were 
furnished  liim  by  the  saloon-keeper.     The  contention  of 
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the  plaintiffs  in  error  is  that  the  liability  of  the  saloon- 
keeper only  attaches  where  it  is  shown  that  he  furnished 
liquor  to  the  decedent  an^  his  drinkin<jj  of  tlie  same  and 
his  intoxication  therefrom  were  the  direct  and  proximate 
causes  of  his  death.  Rut  by  an  unbroken  line  of  de- 
cisions of  this  court  in  construing  the  liquor  law  of  the 
state  (Compiled  Statutes,  ch.  50)  it  is  now  established 
that  a  saloon-keeper  and  the  sureties  upon  his  bond  are 
liable  for  the  loss  of  support  sustained  by  a  widow  and 
children  of  a  decedent  whose  death  was  contributed  to 
by  intoxicating  liquors  drank  by  the  deceased  and  which 
were  furnished  him  by  the  saloon-keeper.  The  court 
did  not  err  in  giving  this  instruction.  (See,  among 
others,  the  following  authorities:  Roohc  v,  Perkins,  9  Neb. 
304;  Kerkoic  r.  Bauer,  15  Neb.  150;  Elshire  v,  Schuyler, 
15  Neb.  561;  Mislay  v.  War  nil  I,  18  Neb.  44;  Wardell  v. 
McCojmeU,  23  Neb.  152;  McManigal  r.  Seaton,  23  Neb. 
549;  Jones  v.  Bates,  26  Neb.  693;  Sellars  r.  Foster,  27  Neb. 
118;  Vldrich  v.  Gilmore,  35  Neb.  288;  Ghmlir  v.  Sawyer, 
42  Neb.  362;  Cornelius  v.  HultHUin,  44  Neb.  441;  Gran  v. 
Houston,  45  Neb.  813.) 

4.  A  final  argument  is  that  the  court  erred  in  refus- 
ing to  instruct  the  jury  that  no  evidence  had  been  ad- 
duced before  them  showing  that  the  plaintiffs  in  error 
were  on  April  14,  1893,  licensed  saloon-keepers  in  the 
city  of  Beatrice,  and  that  tliey  should  therefore  return  a 
verdict  in  their  favor.  For  reasons  already  stated  the 
court  did  not  err  in  refusing  to  so  instruct  the  jury. 

There  is  no  error  in  the  record  and  the  judgment  of 
the  district  court  is 

Affirmed. 
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A.  U.  Wyman,  Reckiver,  appellee,  v.  L.  B.  Williams 

ET  AL.,  APPELLANTS. 
Filed  Febbuabt  2, 1898.    No.  7634. 

1.  CorporatloDs:    Lnpolvency:    Directors.    The    directors   of  an   In- 

solvent corpoia'ion  cannot  lawfully  appropriate  its  assets  to  the 
payment  of  debls  due  them  from  it  to  the  entire  exclusion  of  other 
corporate  creditors. 

2.  :    Action    by  Receiver:    Subscribers  to  Stock.    A  suit  by 

the  receiver  of  a  ccrporaticn  against  subscribers  to  its  stock  to 
recover  their  unpaid  stock  subscriptions  will  not  lie  until  the 
amount  justly  due  from  the  corporation  has  been  ascertained  and 
the  corporate  property  exhausted. 


3. :  :  .    When  the  directory  of  a  corporation,  before 

it  is  put  into  the  hands  of  a  receiver,  makes  a  call  or  assessment 
on  the  Btcck  suLscribers  for  all  or  a  part  of  their  unpaid  stock 
subscriptions,  'such  calls  become  at  once  corporate  property  or 
assets  of  the  corporation  and  may  be  sued  for  and  collected  by  a 
receiver  subsequently  appointed  as  any  other  asset  of  the  corpo- 
ration. 

4.  .     Olobe  Publishing  Co.  v.  State  Bank  of  Nebraska,  41  Neb.  175, 

and  i^tate  v.  Get  man  Savings  Bank,  50  Neb.  734,  reaffirmed  and 
distinguished. 

Motions  for  rehearing  of  case  reported  in  52  Neb.  833. 
Orcrrukd. 

If  all  d  McCnUuvhy  Warren  Siciizhr,  and  J.  IF.  ^\cHt,  for 
the  motion. 

Ragan,  C. 

This  is  a  motion  for  rehearing  of  Wyman  v,  WillidmSj 
52  Neb.  833.  It  is  not  necessary  to  state  all  the  facts,  as 
they  are  sufficiently  stated  in  the  former  opinion. 

The  parties  filing  the  motions  for  rehearing  are  S. 
R.  Johnson,  George  F.  Wright,  and  Henry  \V.  Yates. 
These  parties  were  subscribers  to  the  stock  of  the  Se 
braska  Insuran<e  Company  and  paid  in  cash  for  the 
stock  subscribed  by  theui  fifty  per  cent  of  its  face  value, 
and  by  the  articles  of  incorporation  the  remainder  of  the 
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KutsfTiption  was  payable  on  the  call  of  the  directors. 
Some  time  after  the  corporation  began  business  the  di- 
rectors of  the  corporation  made  a  call  or  an  assessment 
upon  their  stockholders  of  eighty-three  and  one-fourth 
per  cent  of  the  amount  of  the  unpaid  stock  subscriptions 
for  the  purpose  of  raisincj  money  to  pay  the  debts  and  ex- 
penses of  the  corporation.  Subsequently  the  insurance 
company  was  placed  in  the  hands  of  a  receiver  and  he 
brought  this  action  against  the  parties  filing  this  motion, 
and  the  other  stockholders  of  such  insurance  company, 
and  sought  to  recover  the  full  amount  of  their  unpaid 
stock  subscriptions.  The  decree  of  the  district  court,  so 
far  as  it  affects  the  parties  moving  here,  resulted  in  a 
personal  judgment  against  them  in  favor  of  the  receiver 
for  the  amount  of  the  assessment  or  call  made  against 
them  by  the  stockholders.  We  will  first  dispose  of  Mr. 
Yates'  motion.  He  was  made  a  party  defendant  to  the 
receiver's  action,  and  it  seems  that  he  appeared  therein, 
demurred  to  the  petition,  and  that  his  demurrer  was 
overruled.  If  he  filed  an  answer  in  the  case,  the  fact  is 
not  disclosed  by  the  record.  This  being  the  case,  he 
could  only  be  heard  on  this  appeal  as  to  the  correctness 
of  the  district  court  in  overruling  his  demurrer;  but  a 
copy  of  this  demurrer  is  not  in  the  record,  and  we  do  not 
know  upon  what  grounds  the  demurrer  was  urged  below. 
We  must  therefore  overrule  the  motion. 

Johnson  and  Wright  make  three  arguments  in  support 
of  their  motion  for  a  rehearing.  The  first  is  that  the  dis- 
trict court,  by  its  decree,  found  that  prior  to  the  time  the 
call  or  assessment  was  made  for  unpaid  subscriptions 
they  had  advanced  to  the  insurance  company  a  large 
sum  of  money,  and  they  insist  that  these  advancements 
were  made  by  them  under  an  agreement  existing  be- 
tween them  and  the  insurance  company  that  the  ad- 
vancements made  by  each  of  them  should  be  applied  on 
their  unpaid  stock  subscriptions.  There  is  some  evi- 
dence in  the  record  on  behalf  of  Johnson  and  Wright 
which  tends  to  support  this  contention,  but  whether  these 
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advancements  of  money  made  by  them  to  the  insuraiKe 
company  were  made  in  pursuance  of  an  agreement  that 
they  should  be  applied  on  their  stock  subscriptions  and 
were  as  a  matter  of  fact  payments  on  their  unpaid  stock 
subscriptions  was  a  question  of  fact  for  the  district  court. 
That  tribunal  has  resolved  that  question  of  fact  against 
these  appellants  and  we  cannot  say  that  its  conclusion 
is  not  supported  by  sufficient  evidence. 

The  second  argument  is  that  the  directors,  among 
whom  were  Wright  and  Johnson,  at  the  time  they  levied 
the  assessment  and  made  the  call  for  the  payment  of 
part  of  the  unpaid  stock  subscriptions,  then  and  there 
agreed  that  the  moneys  which  Johnson  and  Wright  had 
before  that  time  advanced  or  loaned  to  the  insurance 
company,  and  which  the  insurance  company  was  then 
owing  them,  should  be  set  off  against  what  would  be  due 
from  them  as  stockholders  of  the  corporation  on  the  as- 
sessment levied  upon  their  unpaid  stock  subscriptions. 
This  argument  is  somewhat  inconsistent  with  the  con- 
tention of  appellants  that  the  moneys  that  they  had  prior 
to  that  time  advanced  to  the  insurance  company  were 
payments  upon  their  stock  subscriptions.  But  it  is  in- 
sisted that  the  receiver  could  not  adopt  that  part  of  the 
action  of  the  directors  making  the  assessment  or  call 
without  also  adopting  the  disposition  which  the  directors 
made  of  the  assessment  so  far  as  appellants  are  con- 
cerned. The  argument  is  this,  as  we  understand  it:  That 
at  the  time  the  assessment  was  levied  or  the  call  made 
the  iusiiriuice  company  was  largely  indebted  to  Johnson 
and  Wright  and  that  the  directors  had  the  right  to  apply 
or  to  cancel  the  assessment  of  Wright  and  Johnson  to  the 
extent  the  insurance  company  owed  them;  but,  as  al- 
ready stated,  Johnson  and  Wright  were  part  of  the  direc- 
tory of  this  corporation;  it  was  at  that  time  insolvent, 
and  they  could  not  take  advantage  of  their  position  to 
obtain  a  preference  of  debts  owing  by  the  corporation 
to  themselves.  (See  Gordon  r.  Platismouth  Cannhifj  Co., 
36  Neb.  548;  Imjuvrsien  v.  Efhjeconibe,  42  Neb.  740;  TUlson 
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V.  Doicving,  45  Xeb.  549.)  If  the  insurance  company  was 
indebted  to  Johnson  and  Wright,  they  had  the  right,  and 
perhaps  have  still,  to  file  their  claims  with  the  receiver 
against  the  corporation  and  have  them  paid  out  of  its 
assets,  but  they  had  no  right,  being  directors  of  the  cor- 
poration, to  use  its  assets  for  the  purpose  of  discharging 
the  corporation's  debt  to  themselves  to  the  entire  exclu- 
sion of  other  corporate  creditors. 

The  third  argument  is  that  a  suit  by  a  receiver  against 
the  stock  subscribers  of  a  corporation  to  recover  unpaid 
stock  subscriptions  will  not  lie  until  after  the  corporate 
property  shall  have  teen  exhausted.  This  is  true.  (See 
Constitution,  art.  11,  sec.  4;  Globe  Puhlisliinq  Co,  v.  State 
Bank  of  Xebrafika.  41  Neb.  175;  Sltatc  r,  German  Savings 
Bank,  50  Neb.  734.)  But  this  action  of  the  receiver  was 
brought  for  the  very  purpose  of  collecting  in  the  assets 
of  the  corporation.  After  the  directors  had  made  the 
call  or  the  assessment  on  the  stockholders,  such  a  call 
and  assessment  became  an  asset  of  the  corporation,  or, 
in  the  language  of  the  constitution,  became  corporate 
property,  and  if  the  corporation  had  continued  to  exist 
and  do  business,  it  might  hav(^  maintained  an  action  in 
its  own  name  against  the  stockholders  for  such  assess- 
ment; and  when  it  went  out  of  business  and  was  put  into 
the  hands  of  a  receiver,  he  could  sue  to  recover  these 
calls  or  assessments  because  they  were  assets  of  the 
corporation,  as  much  so  as  he  could  have  sued  upon  a 
promissory  note  which  the  corporation  owned.  It  is  true 
that  the  receiver  in  tliis  case  by  his  petition  sought  to  re- 
cover from  the  stockholders  all  their  unpaid  stock  sub- 
scriptions, but  by  the  decree  of  the  district  court  his  re- 
covery was  limited  to  the  amount  of  the  call  or  assess- 
ment made  by  the  directors.  The  motions  for  rehearing 
are  overruled. 

Reheaking  denied. 
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City  op  Friknd  v.  Fred  N.  Burleigh,  Executor. 

Filed  February  2, 1898.    No.  7777. 

1.  Death  by  Wrongful  Act:  Petition.    A  petition  in  an  action  based 

on  chapter  21,  Compiled  Statutes,  which  avers  that  the  defendant 
by  his  wrongful  act,  neglect,  or  default  caused  the  death  of  a  per- 
son, tta:  the  plaintiff  is  such  person's  duly-appointed  personal 
representative,  and  that  the  deceased  left  a  widow  and  children, 
states  a  cause  of  ac.ion. 

2.  Evidence:  Dkcxarations.    A  declaration,  to  be  a  part  of  the  m 

grntu\  need  not  necessarily  be  coincident  in  point  of  time  with 
the  pain  fact  proved;  but  such  fact  and  the  declaration  concern- 
ing the  same  must  be  so  clearly  and  closely  connected  that  the 
dec'a.ation  in  the  ordinary  course  of  affairs  can  be  regarded  as 
the  sfontanco.s  explanat:on  of  the  fact. 

3  Death  ty  Wrongful  Act:  Evidence:  Declarations.  Where  the 
neglif  ence  of  a  c'.ty  causes  the  death  of  one,  and  his  personal  rep- 
resentative sues  such  city  to  recover  for  the  benefit  cf  the  widow 
and  next  of  kin  of  the  deceased  damages  to  compensate  them  for 
the  pecuniary  loss  they  have  sustained  by  reason  of  his  death,  the 
exclusion  from  evidence  of  the  declaration  of  the  deceased  that 
his  injury  was  the  result  of  his  own  carelessness,  held  not  preju- 
dicial. 

4.  :    Carlisle  Tarles.    In  such  suit  the  "Carlisle  tables"  are 

admissible  in  evidence  for  the  purpose  of  showing  the  expectancy 
of  life  cf  the  deceased  and  to  admeasure  the  pecuniary  loss  to 
his  widow  or  next  of  kin  resulting  from  his  death. 

5.  Executors:  Assets  of  Estate.    Such  a  cause  of  action  is  not  an 

asset  of  the  estate  of  the  decedent. 

6.  Kegligcnce.    The  doctrine  of  comparative  negligence  is  not  in  force 

in  this  state. 

Error    from    the    district    court    of    Saline    county. 
Tried  below  before  Hastings,  J.     Affirmed. 

J.  D,  Pope,  E.  E.  McGintie,  F.  I.  Foss,  and  W.  R.  Matron, 
for  plaintiff  in  error. 

Charles  0.  Whrdon  and  J.  Palmer,  contra. 

Kagan,  C. 

On  the  ni«»ht  of  December  4,  1890,  David  B.  Burleigh, 
while  on  hi.^  wav  to  his  residence  in  the  citv  of  Friend, 
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stepped  or  fell  off  a  sidewalk  in  said  city,  at  a  point 
where  the  walk  crossed  a  ravine  some  ten  feet  deep  and 
fifty  feet  wide,  receiving  certain  injuries  from  such  fall 
from  which  he  subsequently  died.  In  the  district  court 
of  Saline  county  his  executor  brought  this  suit  against 
the  said  city  of  Friend  to  recover  the  pecuniary  damages 
which,  he  alleged,  the  deceased's  widow  and  next  of  kin 
had  sustained  by  his  death;  the  basis  of  the  executor's 
action  being  that  the  proximate  cause  of  Burleigh's  death 
was  the  negligent  failure  of  the  city  to  provide  the  side- 
walk, where  it  crossed  said  ravine,  with  railings,  or  to 
keep  displayed  at  night  on  said  walk  at  said  place  some 
light  or  signal.  The  executor  had  a  verdict  and  judg- 
ment, and  the  city  has  brought  the  same  here  for  review 
on  error. 

1.  The  first  argument  is  that  the  petition  does  not 
state  a  cause  of  action.  The  gist  of  this  contention  is 
that  the  facts  stated  in  the  petition  do  not  show  that  the 
widow  and  next  of  kin  of  the  deceased  have  sustained 
any  special  pecuniary  loss  by  reason  of  his  death.  The 
petition  alleges  that  the  deceased  at  the  time  of  his  death 
was  fifty-eight  years  old ;  that  he  was  before  the  injury  a 
strong  and  vigorous  man;  tliat  he  was  engaged  in  mer- 
cantile business,  and  that  he  left  surviving  him  a  widow 
and  six  children,  to  whom  he  devised  his  property.  The 
action  is  brought  under  Compiled  Statutes,  chapter  21, 
corresponding  to  Lord  Campbell's  Act,  and  giving  to  a 
personal  representative  an  action  on  behalf  of  the  widow 
and  next  of  kin  for  pecuniary  injuries  by  them  sustained 
through  the  death  of  the  decedent  where  such  death  has 
been  caused  by  the  wrongful  act,  neglect,  or  default  of 
another  under  such  circumstances  that  the  person  in- 
jured might  himself  have  maintained  an  action.  In 
Burlington  &  M.  R.  R.  Co.  v.  Crockrtt,  17  Neb.  570,  it  was 
held  that  in  such  cases  the  petition  must  allege  that 
there  survived  a  widow  or  next  of  kin.  Clearly  so,  be- 
cause if  there  were  no  persons  entitled  to  the  proceeds  of 
the  action  there  could  be  no  such  proceeds.    There  could 


676  KEBRASKA  REPORTS.  [Vol.53 


City  of  Friend  v.  BurleiglL 


be  no  pecuniary  loss  unless  there  was  some  one  within 
the  designated  class  to  sustain  it  In  Anderson  v.  Chicago, 
B.  &  Q.  R.  Co.y  35  Neb.  95,  the  question  was  one  of  evi- 
dence and  not  of  pleading,  and  it  was  held  that  the  jury 
was  warranted  in  returning  a  verdict  for  an  insig- 
nificant sum,  as  the  evidence  did  not  show  a  pecuniary 
loss.  There  the  next  of  kin  were  adult  brothers  and 
sisters  and  the  deceased  was  not  shown  to  have  so  con- 
ducted himself  as  to  warrant  an  inference  that  his 
continued  existence  would  have  been  for  their  pecuniary 
advantage.  There  was  no  legal  obligation  in  their  favor. 
In  Eeaniey  Electric  Co.  v.  Laughllny  45  Neb.  390,  the  peti- 
tion alleged  that  the  deceased  left  a  widow  and  certain 
children  and  that  they  were  wholly  dependent  upon  him 
for  support.  This  was  held  suflScient.  In  Orgall  r.  Chi- 
cago, B.  cf  Q,  R.  Co.,  46  Neb.  4,  it  was  held  that  a  petition 
must  show  that  the  beneficiaries  sustained  a  pecuniary 
loss.  There  again  the  next  of  kin  was  one  not  legally 
dependent  upon  the  deceased  for  support.  On  the  con- 
trary, the  deceased  was  the  daughter  of  the  next  of  kin. 
The  rule  deducible  from  these  cases,  as  well  as  from  the 
weight  of  cases  elsewhere,  is  that  the  petition  must  show 
facts  from  which  a  pecuniary  loss  is  inferable.  In  the 
case  of  collaterals  or  others  not  legally  dependent  upon 
the  deceased,  at  least  where  they  are  not  heirs  at  law, 
facts  must  be  pleaded  showing  an  actual  pecuniary  in- 
terest in  liis  life.  Where,  however,  it  is  pleaded  that  the 
next  of  kin  sustain  such  a  relationship  to  the  deceased 
that  the  law  imposes  upon  him  a  duty  to  support  them 
and  that  practical  ability  existed  to  enable  him  to  per- 
form that  duty,  a  pecuniary  interest  is  pleaded.  Its  ex- 
tent is  a  question  for  the  jury.  Here  the  allegations  of 
good  health  of  the  deceased,  that  he  was  actually  en- 
gaged in  business,  and  that  he  left  a  widow  and  children, 
are  sufficient  to  answer  the  requirements  of  any  of  tho 
cases. 

2.  On  the  trial  the  city  offered  to  prove  that  Burleigh. 
after  his  injury,  stalled  that  his  injury  was  the  result  of 
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his  own  carelessness  and  that  nobody  was  to  blame  for 
it  but  himself.  The  refusal  of  the  district  court  to  per- 
mit this  evidence  is  the  second  assignment  of  error 
argued  here.  It  is  first  insisted  that  the  evidence  offered 
was  competent  as  part  of  the  res  gestce.  This  term  means 
a  thing  or  things  done  in  and  about — as  a  part  of — ^the 
transaction  out  of  which  the  litigation  in  hand  grew  and 
on  which  transaction  sucli  litigation  is  based.  {Collins 
f?.  State,  46  Neb.  37.)  And  in  Missouri  P.  R.  Co.  v.  Baier^ 
37  Neb.  235,  it  was  held:  "A  declaration,  to  be; a  part  of 
the  res  gestw,  need  not  necessarily  be  coincident  in  point 
of  time  with  the  main  fact  proved.  It  is  enough. that  the 
two  are  so  clearly  connected  tliat  the  declaration  can,  in 
the  ordinary  course  of  affairs,  be  said  to  be  a  spontane- 
ous explanation  of  the  real  cause."  In  this  case  the 
declarations  of  the  decedent  made  a  few  moments  after 
the  accident  and  explanatoiT  of  it  were  held  admissible 
as  part  of  the  res  gvM(v.,  In  Omaha  &  R.  V.  R.  Co.  v.  Choi- 
lette,  41  Neb.  578,  the  remarks  of  a  brakeman  on  the 
train,  made  at  the  time  an  accident  occuiTcd,  as  to  the 
cause  of  the  accident,  were  held  admissible  as  res  gestw. 
In  Collins  v.  State,  supra,  the  declarations  of  the  dec(  a:  e  J 
made  two  and  one-half  hours  after  he  was  shot,  as  to  who 
shot  him,  were  held  not  admissible  as  res  gestce.  In  the 
case  at  bar  the  deceased  was  injured  on  the  night  of 
December  4, 1890,  and  died  on  the  19th  day  of  the  follow- 
ing February.  The  witness  by  whom  it  was  proposed  to 
prove  the  declarations  of  the  deceased  visited  him  sev- 
eral times  between  the  date  of  his  injury  and  his  death; 
spent  four  nights  with  him.  At  some  of  these  visits  the 
deceased  made  the  declaration  offered  in  evidence,  but  it 
does  not  appear  how  soon  after  the  injury  the  declaration 
proposed  to  be  proved  was  made.  Under  these  circum- 
stances we  think  that  the  injury  sustained  by  the  de- 
ceased and  his  declarations  concerning  the  same  were 
not  so  clearly  and  closely  connected  that  the  declara- 
tions, in  the  ordinary  course  of  affairs,  can  be  regarded 
as  the  unpremeditated  explanation  of  the  injury,  and 
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therefore  the  declaration  was  not  part  of  the  res  gestae 
and  on  that  ground  was  properly  exelu(l(*(l.  It  is  not 
necessary  to  determine  whether  this  declaration  of  the 
deceased  was  admissible  in  evidence  on  any  other  prin- 
ciple, since  the  record  discloses  that  the  court  permitted 
witnesses  for  the  city  to  detail  allej»:ed  conversations  had 
with  the  deceased,  in  which  he  stated  all  the  facts  relat- 
ing to  his  injury.  The  city,  then,  was  not  prejudiced  by 
the  exclusion  from  the  jury  of  the  alleged  declaration  of 
the  deceased  that  his  injury  was  the  result  of  his  own 
negligence. 

3.  A  third  argument  is  that  the  court  erred  in  per- 
mitting to  be  introduced  in  evidence  the  Carlisle  tables 
of  expectancy  of  life.  It  is  not  claimed  that  these  tables 
were  not  of  themselves  competent  evidence,  but  it  is  in- 
sisted that  there  is  no  evidence  to  show  that  the  benefit 
of  the  servi(*es  or  earnings  of  the  deceased,  had  he  lived, 
would  have  inured  to  his  next  of  kin,  and  for  that  reason 
the  tables  were  incompetent.  The  expectancy  of  the 
deceased  at  the  time  of  his  death  was  fifteen  years.  At 
that  time  he  was  engaged  in  mercantile  business,  which 
seemed  to  have  been  a  prosperous  one,  his  sales  amount- 
ing to  about  |9,000  a  year;  and  his  ex}  euKCS  from  |1,000 
to  |1,500  a  year.  His  expenses  included  the  support  of 
his  family.  Prior  to  his  death  he  lived  with  his  family. 
If  the  family  consisted  of  simply  the  husband  and  wife, 
then  upon  the  death  of  the  husband  the  widow  was  de- 
prived of  the  profits  and  earnings  which  the  husband 
made  and  which  prior  to  his  death  he  devoted  to  her 
support  and  maintenance.  Of  course  the  administrator 
was  entitled  to  recover  only  the  amount  of  the  pecuniary 
loss  which  the  widow  and  next  of  kin  had  sustained  by 
reason  of  the  death  of  the  deceased,  and  these  Carlisle 
tables  were  admissible  in  evidence  for  the  purpose  of 
showing  the  number  of  years  which  the  deceased  would 
probably  have  lived  and  to  admeasure  the  loss  to  his 
widow  and  next  of  kin  resulting  from  his  death.  If  it 
were  true  that  the  next  of  kin  of  the  deceased,  before  his 
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death,  had  married  and  moved  away  from  the  family  and 
were  supporting  themselves,  and  all  the  earnings  and 
profits  of  the  deceased  were  devoted  to  his  wife,  then 
the  administrator  would  recover  for  the  benefit  of  the 
widow  a  sum  which  would  recompense  her  for  the 
pecuniary  loss  resulting  to  her  from  her  husband's  death, 
and  this  loss  would  be  the  support  and  maintenance 
measured  in  money  furnished  the  wife  by  the  husband. 
The  fact,  if  it  be  a  fact,  that  the  next  of  kin  were  sup- 
porting themselves  during  the  life  of  the  deceased  and 
that  none  of  his  earnings  and  profits  were  devoted  to 
their  support  would  not  render  the  Carlisle  tables  incom- 
petent evidence. 

4.  A  fourth  argument  of  the  city  is  that  the  court 
erred  in  refusing  to  permit  it  to  prove  that  prior  to  the 
accident  to  Burleigh  the  sidewalk  in  (|uestion  was  in 
constant  use  by  the  citizens  of  Friend  both  day  and  ni;4ht 
and  that  no  other  accident  was  ever  known  to  happen  on 
that  walk.  We  do  not  see  how  this  evidence  would  have 
tended  to  prove  or  disprove  any  issue  in  th?  case. 

5.  A  fifth  argument  of  the  city  is  that  the  di  tiict 
court  erred  in  refusing  to  permit  it  to  prove  that  the 
inventory  of  the  property  of  the  decedi  nt  filed  in  the 
county  court  of  Saline  county  by  the  «»xecntor  did  not 
contain  the  claim  sued  for  lure.  Tlieie  W5  s  no  error  in 
this  ruling  of  the  court.  This  cause  of  action  did  not 
belong,  and  does  not  belong,  to  the  estate  of  the  de- 
cedent. It  belongs  to  his  widow  and  next  of  kin,  and 
was  not  and  is  not,  and  can  never  become,  an  as:^et  of  his 
estate. 

6.  The  city  requested  the  court  to  instruct  the  jury  as 
follows:  "If  the  widow  and  chihlren  were  as  well  off 
financially  after  the  death  of  said  Rurlei  j,h  as  b  fore  his 
death,  then  the  plaintiff  is  not  entitled  to  recover.''  The 
court  added  to  this  instruction  the  following:  "On  ac- 
count of  the  death  of  David  B.  Burleiuh.''  TJie  city  now 
complains  that  the  court  erred  in  molifying  the  instruc- 
tion.    The  modification  made  by  the  court  to  the  in- 
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struction  did  not  change  its  force  and  effect  The 
instruction  was  substantially  the  same  after  it  was 
modified  as  before.  We  doubt  whether  the  city  was  en- 
titled to  such  an  instruction,  but  if  there  was  any  error 
in  giving  this  instruction  it  was  an  error  committed  in 
favor  of  the  city  and  of  which  it  cannot  complain. 

7.  Another  argument  of  the  city  is  that  the  court 
erred  in  refusing  to  give  the  following  instruction  to  the 
jury:  "You  are  further  instructed  that  the  deceased  was 
bound  to  exercise  ordinary  care  for  his  personal  safety 
while  passing  along  the  streets  of  the  defendant;  and 
if  the  jury  find  from  the  evidence  that  plaintiff's  slight 
negligence,  if  any,  contributed  directly  to  the  alleged 
injury,  then  you  will  find  for  the  defendant."  The  court 
did  not  err  in  refusing  to  give  this  instruction.  Such 
expressions  as  "slight  negligence"  and  "slight  want  of 
ordinary  care"  should  not  be  used  in  instructions,  as 
they  tend  to  obscure  and  confuse  what  should  be  stated 
in  plain  and  concise  language.  The  doctrine  of  com- 
parative negligence  is  not  in  force  in  this  state.  Our 
courts  do  not  recognize  degrees  of  negligence.  The  rule 
is  that  if  a  person  himself  in  the  exercise  of  ordinary 
care  is  injured  through  the  negligence  of  another  he 
may  recover;  but  if  his  own  negligence  contributed  to 
or  was  the  proximate  cause  of  the  injury  he  cannot  re- 
cover.    (Village  of  Culhcytson  v.  HollUlay,  50  Neb.  229.) 

The  foregoing  embrace  all  the  assignments  of  error 
which  we  think  it  worth  while  to  notice.  There  are  other 
complaints  about  the  action  of  the  district  court  in  giv- 
ing and  refusing  to  give  certain  instructions.  We  hare 
examined  carefully  the  entire  record  and  it  must  suffice 
to  say  that  we  think  the  court  committed  no  error  of 
which  the  city  can  complain.  The  judgment  of  the  dis- 
trict court  is 

Affikmed. 
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Glaus  Mattheis  v.  Fbemont,  Elkhorn  and  Missoubi 
Valley  Railroad  Company. 

Piled  February  2, 1898.    No.  7760. 

1.  Eminent   Domain:   Condemnation    Proceedings:    Tribunal.    The 

proceeding  for  condemning  real  estate  for  right  of  way  of  a  rail- 
way company  provided  for  by  section  97,  chapter  16,  Compiled 
Statutes,  is  not  instituted  in  nor  conducted  by  the  county  court. 

2.  : : .    Such  a  proceeding  is  conducted  by  the  county 

judge,  the  sheriff,  and  the  appraisers  selected  by  the  former.  These 
constitute  a  tribunal  not  to  try  a  civil  action  pending  between 
the  land-owner  and  the  railway  company,  not  to  pronounce  a 
judgment,  but  simply  to  assess  the  damages  which  the  land- 
owner will  sustain  by  reason  of  the  appropriation  of  his  land  for 
the  railroad's  right  of  way. 

3.  : :    .    The    powers    conferred    upon   the    county 

judge  and  the  duties  required  of  him  by  that  act  are  not  judicial 
powers  and  du:ies  but  purely  ministerial  ones. 

4.  : :  Vacating  Award.  The  county  court  has  no  juris- 
diction cf  an  action  brought  under  section  602  of  the  Code  of  Civil 
Procedure  to  vacate  such  a  condemnation  proceeding  on  the 
ground  that  the  award  of  damages  made  therein  was  procured  by 
fraud. 


5.  :  : :   County  Court.    The  county  court  has  no 

jurisdictlcn  of  a  suit  in  equity  to  vacate  such  a  condemnation  pro- 
ceeding. 

6.  : :  :  .  Whether  a  county  judge  has  juris- 
diction to  set  aside  an  award  of  damages  made  in  such  a  con- 
demnation proceeding  for  any  cause  or  at  any  time  not  decided. 

7i :  :  :  .    But,  if  the  county  judge  has  such 

jurisdiction,  an  application  to  him  to  set  aside  an  award  of  dam- 
ages made  in  such  a  proceeding  under  such  statute,  solely  on  the 
grounds  that  the  damages  were  inadequate,  and  the  award  pro- 
cured by  fraud  of  the  railroad  company,  should  not  be  enter- 
tained when  the  application  was  made  more  than  five  years  after 
the  condemnation  proceeding  occurred,  the  condemnation  money 
awarded  the  applicant  had  all  that  time  been  in  the  hands  of 
the  county  judge  for  the  applicant's  use,  the  railroad  company 
had  built  and  was  operating  its  road  on  the  easement  condemned; 
the  application  not  averring  that  the  applicant  had  no  legal 
notice  of  such  condemnation  proceeding  whether  he  appealed  or 
attempted  to  appeal  from  the  award  made,  nor  that  he  was  de- 
prived of  his  appeal  by  fraud,  accident,  or  some  circumstance 
beyond  his  control. 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Diffie,  J.     Affirnwd. 

Wairen  tstcitzler,  for  plaintiff  in  error. 

William  B.  Sfei'Wig,  Benjamin  T.  WhitCy  and  James  B. 
Sheean,  cojitra. 

Ragan,  C. 

In  June,  1887,  the  county  judj?e  of  Douglas  county,  at 
the  request  of  the  P>emont,  Elkhorn  &  Missouri  Valley 
Railroad  Company,  hereinafter  called  the  railroad  com- 
pany, which  desired  to  obtain  a  right  of  way  across  the 
land  of  Clans  Mattheis,  selected  six  disinterested  free- 
holders of  said  county,  caused  them  to  be  summoned  by 
the  sheriff  thereof,  and  thej^  made  an  assessment  of  the 
amount  of  damages  which  Mattheis  would  sustain  by 
reason  of  the  appropriation  of  a  part  of  his  land  for  right 
of  way  by  the  railroad  company  and  duly  reported  their 
assessment  to  such  county  judge,  who  certified  the  same 
under  his  seal  of  office  and  transmitted  it  to  the  county 
clerk  of  said  county  for  record.  In  October,  1894, 
Mattheis  filed  against  said  railroad  company  in  the 
county  court  of  Douglas  county  a  petition  praying  the 
county  court  to  set  aside  and  vacate  the  condemnation 
proceeding  upon  the  ground  that  the  assessment  of  dam- 
ages made  by  the  appiaisers  in  such  proceeding  was  pro- 
cured by  the  fraud  of  the  railroad  company.  The  county 
court  sustained  a  general  demurrer  to  this  petition  and 
dismissed  the  same,  and  Mattheis  prosecuted  a  petition 
in  error  from  that  judgment  to  the  district  court  of  said 
county,  which  affiimed  the  judgment  of  the  county  court, 
and  Mattheis  has  brought  here  for  review  on  error  the 
judgment  of  the  district  court. 

1.  As  we  understand  from  his  argument  counsel  for 
the  plaintiff  in  error  insists  that  this  action  can  be  main- 
tained upon  one  of  three  theories.  The  first  theory  is 
that  the  condemnation  proceeding  was  had  in  the  county 
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court  and  was  a  judicial  proceeding;  and  that  the  con- 
demnation proceeding  which  resulted  in  awarding  dam- 
ages to  the  plaintiff  in  error  was  a  judgment  or  an  order 
made  by  the  county  court;  and  under  sections  602,  603, 
and  610  of  the  Code  of  Civil  Procedure  they  are  entitled 
to  have  that  court  set  such  condemnation  proceeding 
aside,  because  procured  by  fraud  of  the  railroad  com- 
pany. But  was  this  condemnation  proceeding  had  in  the 
county  court,  and  was  the  proceeding  in  any  sense,  a  judi- 
cial one?  Section  97,  chapter  16,  Compiled  Statutes, 
provides  that  if  a  railroad  company  desires  to  locate  its 
road  across  certain  real  estate,  and  the  owner  thereof 
refuses  to  grant  the  right  of  way,  then,  upon  application 
of  either  the  railroad  company  or  the  land-owner,  the 
county  judge  shall  select  six  disinterested  freeholders 
and  direct  them  to  be  summoned  by  the  sheriff  of  the 
county;  that  these  freeholders  so  selected  shall  inspect 
and  view  the  real  estate  sought  to  be  appropriated  for 
the  right  of  way  by  the  railroad  and  assess  the  damages 
which  the  land  owner  will  sustain  by  reason  of  the  ap- 
propriation of  his  land  for  such  right  of  way,  and  make 
a  report  of  their  assessment  in  writing  to  the  county 
judge  of  said  county;  that  he  shall,  after  certifying  such 
report  under  his  seal  of  oflSce,  transmit  the  same  to  the 
county  clerk  of  said  county  for  record;  that  the  clerk 
shall  file  and  record  said  report,  and  it  shall  thereafter 
have  the  force  and  effect  of  a  deed  from  the  land  owner 
to  the  railroad  company  for  the  easement  appropriated. 
The  section  also  provides  that  either  party  may  have  the 
right  to  appeal  from  the  assessment  of  damages  made  by 
the  freeholders  to  the  district  court  of  the  county  in 
whieh  the  lands  are  situate  within  sixty  days  after  the 
date  of  the  assessment,  and  in  case  such  an  appeal  be 
taken,  the  finding  and  deci^^ion  of  the  district  court  shall 
be  transmitted  by  the  clerk  thereof,  duly  certified,  to  the 
county  clerk,  to  be  there  filed  and  recorded.  Section  97 
of  the  chapter  provides  that  in  case  of  the  default,  ab- 
sence, refusal,  or  neglect  of  any  freeholder  to  act  as  a 
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commissioner  op  appraiser  the  sheriff  shall,  upon  the  se- 
lection of  the  county  judge,  summon  other  freeholders  to 
complete  the  panel.  It  is  to  be  observed  that  the  county 
court  has  nothing  whatever  to  do  with  this  J)roceeding. 
It  is  not  a  proceeding  instituted  in  the  county  court 
The  appraisers  are  not  selected  by  the  county  court.  The 
summons  is  not  returnable  to  the  county  court,  and  with 
the  report  of  the  appraisers  the  county  court  has  no  con- 
cern whatever;  and  the  statute  does  not  even  require  that 
a  report  of  the  proceedings  of  the  appraisers  shall  be  kept 
in  the  county  court.  The  entire  proceeding  is  conducted 
by  the  county  judge,  the  sheriff,  and  the  appraisers  se- 
lected by  the  former.  These  constitute  a  tribunal  not 
to  try  a  civil  action  pending  between  the  land  owner 
and  a  railroad  company,  not  to  pronounce  a  judgment, 
but  simply  to  inquire  and  report  to  the  county  judge 
what  damages  the  land  owner  will  sustain  by  reason  of 
the  appropriation  of  his  land  for  the  railroad's  right  of 
way.  The  power  conferred  by  the  act  upon  the  county 
judge  and  the  duty  required  of  him  by  that  act  are  not 
judicial  powers  or  duties,  but  purely  ministerial  powers 
and  duties.  (Illinois  G.  R,  Co.  v.  Rucker^  14  111.  353;  Chi- 
cago,  B.  &  Q.  R.  Co.  v.  Wilson,  17  111.  123;  People  v.  McRoh- 
(TiSy  62  111.  38,  which  were  mandamus  cases,  one  to  com- 
pel the  county  jud*»e  to  appoint  the  appraisers  to  assess 
the  damages  of  the  land  owner  which  the  railroad  com- 
pany desired  for  right  of  way,  and  the  other  two  man- 
damus proceedings  to  compel  circuit  judges  to  appoint 
such  appraisers.)  Looking  at  the  action  in  the  case  at 
bar  as  one  brought  under  section  602  of  the  Code  of  Qvil 
Procedure  in  the  county  court  of  Douglas  county,  invok- 
ing its  powers  to  vacate  and  modify  one  of  its  own  Judg- 
ments or  orders  made  by  it  because  obtained  by  fraud, 
it  cannot  be  maintained,  for  the  simple  reason  that  the 
condemnation  proceeding  which  the  action  seeks  to  have 
the  county  court  vacate  and  set  aside  did  not  occur  in 
the  county  court;  and  if  the  result  of  the  condemnation 
proceeding  can  in  any  sense  be  regarded  as  a  judgment 
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or  an  order  made,  then  the  county  court  did  not  render 
such  judo^ment  or  make  such  order. 

2.  A  second  theory  upon  which  counj^el  for  phiintiflf  in 
error  seeks  to  maintain  this  action  is  that  the  county 
court  is  invested  with  equitable  jurisdiction,  and  that 
tliis  action  is  brought  to  that  court,  invoking  its  equity 
powers  to  set  aside  the  condemnation  proceeding  because 
procured  by  fraud;  but  this  thc^ory,  like  the  other,  as- 
sumes that  the  condemnation  proceeding  occurred  in  the 
county  court.  It  may  be  conceded  that  the  county  court, 
as  a  court  of  record,  is  invested  with  equitable  powers 
and  jurisdiction  in  any  case  before  it  when  by  the  con- 
stitution or  the  laws  of  the  state  that  court  is  invested 
wdth  jurisdiction  of  the  subject-matter  out  of  which  the 
case  or  proceeding  in  hand  grows.  But  neither  the  con- 
stitution, nor  any  statute  of  this  state,  invests  the  county 
courts  with  general  equitable  juiisdiction;  and  if  this 
condemnation  proceeding  was  procured  by  fraud  prac- 
ticed upon  the  county  judire  and  the  appraisers,  the 
county  court  is  not  invested  with  any  equitable  jurisdic- 
tion to  vacate  it.  If  in  a  suit  brought  before  the  county 
judge  sitting  as  a  justice  of  the  peace  one  party  by  fraud 
should  obtain  a  judgment,  it  certainly  would  not  be  con- 
tended that  the  county  court  was  possei^sed  with  equita- 
ble jurisdiction  to  set  that  judgment  aside.  The  county 
court,  then,  had  no  jurisdiction  or  authority  to  grant  the 
relief  prayed  for  in  this  action,  viewing  it  as  purely  an 
equitable  action  invoking  the  equity  powers  of  the 
county  court. 

3.  We  do  not  determine  whether  the  county  judge,  be- 
cause of  the  power  conferred  upon  him  and  the  duties 
requfced  of  him  by  the  statute  in  the  condemnation  of 
real  estate  for  railway  purposes,  is  investe<l  with  the  au- 
thority to  set  aside  for  any  reason  at  any  time  an  ap- 
praisement made  in  such  a  proceeding.  Certainly  the 
statute  in  expr^  ss  terms  invests  him  with  no  such  power; 
but  assuming  for  the  pur])oses  of  this  case  that  the 
county  judge  has  jurisdiction  to  set  aside  an  appraise- 
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ment  made  because  procured  by  fraud  and  that  the  pro- 
ceeding at  bar  is  an  application  addressed  to  him  invok- 
ing his  exercise  of  such  power,  we  are  of  opinion  that  the 
application  was  by  him  properly  denied.     The  reoord 
discloses  that  the  plaintiff  in  error  in  this  case  had  per- 
sonal   notice    of    the    condemnation    proceeding.     For 
aught  the  record  discloses  he  was  present  when  the  ap- 
praisement was  returned,  and  the  only  injury  which  he 
claims  to  have  sustained  by  the  alleged  fraud  of  the  ajh 
praisers  is  that  the  damages  awarded  him  were  inade- 
quate.    The  record  does  not  disclose  that  he  appealed 
from  the  award  made,  nor  that  he  made  any  attempt  to 
appeal,  nor  that  he  was  prevented  from  appealing  by  any 
fraud,  accident,  casualty,  or  circumstance  beyond  his 
control — in  other  words,  the  application  does  not  aver 
facts  which  show  that  the  plight  of  the  plaintiff  in  error 
is  not  the  result  of  his  own  laches;  and,  conceding  the 
authority  of  the  county  judge  in  the  premises,  we  also 
think  that  this  application  was  made  too  late.    The 
record  discloses  that  the  railway  company  paid  to  the 
county  judge  for  the  use  of  the  plaintiff  in  error  the 
amount  of  damages  awarded;  that  this  money  is  still  in 
the  hands  of  the  county  judge.     The  railway  company 
took  possession  of  its  right  of  way,  constructed  its  road 
thereon,  and  has  been  operating  the  same  over  such  right 
of  way  for  years  before  this  application  was  made.    In 
any  view,  then,  which  we  are  able  to  take  of  this  case 
the  judgment  of  the  district  court  is  right  and  is 

Affibmbd. 

NORVAL,  J. 

I  concur  in  the  judgment  just  entered  on  the  sole 
ground  that  the  county  court  had  no  jurisdiction  of  the 
subject-matter  of  tlie  action. 
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William  A.  Cleghorn,  Executor,  appellee,  v.  Simon  "w^esfi 
Obernalte  bt  al.,  appellants.  ^  ^®' 

Filed  February  2, 1898.    No.  7791. 

1.  Husbsnd  and  Wife:  Title  to  Realty:  Trusts.  A  husband  and  his 
family  resided  on  a  rented  farm.  The  husband  worked  at  bis 
trade  of  plasterer,  was  an  habitual  drunkard  and  squandered  his 
earnings,  devoting  none  of  them  to  the  support  of  his  family.  The 
wife  and  children  conducted  the  farm,  she  doing  the  labor  of  a 
farm  hand.  During  this  time  she  purchased,  on  executory  con- 
tract, a  piece  of  land  and  made  the  first  payment  thereon  out  of 
the  earnings  of  her  labor.  She  and  her  husband  then  moved  on 
the  land  purchased.  The  husband  continued  to  conduct  himself, 
and  the  wife  to  labor  and  manage  the  new  farm,  as  before,  and 
from  her  earnings  thereon,  with  his  consent,  she  made  the  de- 
ferred payments  on  the  land  purchased,  when  the  vendor,  by  inad- 
vertence or  mistake,  deeded  the  land  to  the  husband.  Held,  (1) 
That  the  money  earned  by  the  wife  was  her  property;  (2)  that  the 
land  purchased  belonged  to  the  wife;  (3)  that  the  husband  held 
the  legal  title  to  said  land  in  trust  for  her;  (4)  that  said  land  was 
not  liable  for  a  debt  of  the  husband  contracted  before  the  date  oi 
the  conveyance  to  him. 


2.  :  :  :   Estoppel.    Where  land  is  paid  for  with  a 

wife's  money,  but  deeded  to  the  husband,  he  will  hold  the  title  in 
trust  for  her;  and  she  is  not  estopped  from  claiming  the  land  as 
against  her  husband's  creditors  unless  her  conduct  in  the  premises 
induced  them  to  believe  that  the  husband  was  the  actual  owner  of 
the  land  and  to  extend  credit  to  him  on  the  strength  thereof. 

Appeal  from  the  district  ct)urt  of  Cass  county.  Heard 
below  before  Chapman,  J.    Reversed. 

Byron  Clarky  for  appellants. 

Beeson  d  Root^  contra. 

Ragan,  C. 

William  A,  Cleghorn,  executor  of  Frank  Stander, 
brought  this  suit  in  the  district  court  of  Cass  county 
against  Simon  Obernalte,  Lena  Obernalte,  his  wife,  and 
Simon  Hansen,  praying  for  a  decree  setting  aside  a  con- 
veyance of  certain  real  estate  made  by  Obernalte  and 
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wife  to  Hansen,  and  another  conveyance  made  by  Hansen 
of  the  real  estate  to  Obernalte's  wife,  and  to  subject  said 
real  estate  to  the  payment  of  a  judgment  in  favor  of  the 
executor  against  Simon  Obernalte.  The  executor  had  a 
decree  and  the  parties  made  defendants  in  the  court  below 
have  appealed. 

1.  The  petition  in  this  case  is  one  in  the  nature  of  a 
creditors'  bill  and  is  framed  upon  two  theories,  the  first 
being  that  the  real  estate  was  the  property  of  Simon 
Obernalte  at  the  time  he  became  indebted  to  the  execu- 
tor's testator,  and  that  the  conveyances  were  made  for 
the  purpose  of  placing  the  title  to  the  real  estate  in  Ober- 
nalte's  wife  and  thus  hindering  and  delaying  Obemalte's 
creditors.  But  the  evidence  in  the  record  will  not  sus- 
tain a  decree  based  upon  this  theory  of  the  petition.  The 
evidence  shows,  without  conflict,  that  at  the  time  of  the 
trial  of  this  action,  in  1894,  Obernalte  and  his  wife  had 
been  married  some  twenty-five  years;  that  they  then  had 
seven  children,  the  youngest  of  these  being  five  years  of 
age  and  the  oldest  twenty-four,  and  that  some  of  these 
children  were  males;  that  Mrs.  Obernalte,  prior  to  her 
marriage,  worked  for  wages  as  a  domestic  and  saved  her 
earnings  and  seems  to  have  invested  them  in  an  acre 
tract  of  land  in  the  city  of  Plattsmouth.  Some  years 
after  their  marriage  Obernalte  and  his  family  moved 
upon  a  rented  farm  near  Weeping  Water,  in  Cass  county, 
and  remained  there  until  about  1880.  During  this  time 
Obernalte,  who  was  a  plasterer  and  brick  mason,  did 
little,  if  any,  work  upon  the  farm.  When  he  did  work  he 
worked  at  his  trade,  and,  being  then  and  down  until  1892 
an  habitual  drunkard,  squandered  his  earnings.  During 
these  years  prior  to  1880  Mrs.  Obernalte  and  the  children 
conducted  the  rented  farm,  she  performing  regular  farm 
labor,  such  as  caring  for  stock,  harvesting,  and  husking 
corn  and  other  such  work  as  is  usually  done  by  men.  In 
the  meantime  she  sold  the  acre  lot  she  owned  in  Platts- 
mouth for  cash,  and  about  1880  she  pTirchased  from  some 
person  or  corporation  in  the  city  of  Lincoln  the  160  acres 
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of  land  in  controversy,  receiving  a  contract  for  a  deed, 
though  this  contract  seems  to  have  run  to  the  husband. 
At  the  time  of  this  purdiase  she  made  the  first  payment 
of  $150  cash,  and  of  this  sum  her  husband  contributed  $25 
only,  and  never  at  any  time  contributed  any  further  sum 
towards  the  payment  of  the  land.  The  Obernalte  family 
then  moved  upon  the  land  purchased.  Obernalte  con- 
tinued to  conduct  himself  as  he  had  been  doing  up  until 
1892,  when  he  seems  to  have  reformed;  but  from  the  time 
of  the  purchase  of  this  land  until  this  trial  Mrs.  Ober- 
nalte and  the  children  remained  upon  it  and  cultivated  it, 
Mrs.  Obernalte  performing  the  labor  usually  performed 
by  a  man  in  the  cultivation  and  conduct  of  the  farm,  and 
from  the  earnings  and  proceeds  of  this  farm  she  made 
the  annual  payments  upon  the  land  purchased  under 
contract,  until  in  September,  1889,  the  vendor  of  the  land 
conveyed  it  by  deed  to  Simon  Obernalte.  In  the  same 
month  he  and  his  wife  made  the  deed  attacked  in  this 
action  to  Hansen,  and  in  the  following  January  Hansen 
conveyed  to  Mrs.  Obernalte.  The  evidence  shows  that 
the  deed  of  this  land  to  Simon  Obernalte  was  by  mistake 
or  inadvertence;  that  it  should  have  been  made  to  Mrs. 
Obernalte.  The  debt  on  which  the  judgment  against 
Simon  Obernalte  is  based  was  contracted  on  November 
12,  1888.  At  that  date  Simon  Obernalte  signed  a  note 
to  one  Stander,  as  surety  for  some  other  parties.  Mrs. 
Obernalte  had  no  knowledge  of  the  existence  of  this  debt 
until  the  year  1892,  about  a  year  before  judgment  was 
rendered  upon  the  note.  It  will  thus  be  seen  that  on. 
November  12,  1888,  at  the  time  Obernalte  became  surety 
on  the  note,  he  did  not  have  even  the  legal  title  to  the 
real  estate  in  controversy,  and  he  never  at  any  time 
owned  the  equitable  title  to  this  real  estate.  The  equita- 
ble title  to  this  real  estate  was  purchased  and  paid  for  by 
Mrs.  Obernalte  with  her  money,  except  the  |25  furnished 
by  the  husband,  and  when  Obernalte  became  possessed 
of  the  legal  title  to  the  land  in  September,  1889,  he  held 
the  title  in  trust  for  his  wife,  and  since  he  was  never  the 
48 
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owner  of  tlio  real  estate  it  was  never  liable  for  his  debts. 
This  ease  falls  within  tlie  principle  of  Mo^ihcr  v.  AV/f,  33 
Neb.  770.  In  that  case  XelT  purchased  certain  land  with 
money  belon<»;in{;  to  his  wife,  but  took  the  deed  therefor 
in  his  own  name.  Afterwards  he  signed  a  note  as  surety, 
on  which  judgment  wslh  rendered  against  him.  After  the 
recovery  of  the  judgment  Neff  conveyed  the  land  throuirh 
a  trustee  to  his  wife,  and  the  court  held  that  the  husband 
held  the  legal  title  of  the  land  in  trust  for  his  wife  and  it 
was  not  liable  for  his  debts,  since  the  record  showed  thai 
the  debt  upon  which  the  judgment  was  rendered  was  not 
contracted  by  Neflf  upon  the  faith  of  his  being  the  owner 
of  the  real  estate.  In  Hews  i\  Kennri/,  43  Neb.  815,  it  was 
held  that  where  a  husband  uses  the  money  of  his  wife  in 
paying  for  land  the  title  to  which  he  takes  in  his  own 
name,  a  trust  will  arise  in  favor  of  the  wife  which  a  court 
of  equity  will  protect  against  the  husband's  creditors, 
unless  it  is  made  to  appear  that  such  creditors  gaA'e  the 
husband  credit  on  the  faith  of  his  being  the  actual  owner 
of  the  property  of  the  wife  the  title  to  which  was  in  his 
own  name.  Neitlier  of  these  cases,  nor  the  conclusion 
which  we  reach  here,  that  Simon  Obernalte,  while  he  held 
the  legal  title  to  this  real  estate  held  it  in  trust  for  his 
wife,  are  opposed  to  liroinwll  i\  i^toddard,  42  Neb,  177. 
That  was  an  action  by  judgment  creditors  to  subject  to 
the  pa^'ment  of  their  judgments  lands  conveyed  by  a 
debtor  through  a  third  party  to  the  debtor's  wife.  The 
district  court  subjected  the  lands  to  the  payment  of  the 
husband's  debt;  but  in  that  case  the  husband  acqiiire<l 
the  title  to  thc^  land  in  1871  and  the  conveyance  to  his 
wife  occurr(Hl  in  1887;  and  at  the  time  the  laud  was  pur- 
chased the  wife  had  furnished  her  husband  |1,000  of  the 
purchase  money,  and  the  court  allowed  her  a  lien  upon 
the  land  prior  to  the  lien  of  the  husband's  creditors  ft>r 
this  $1,000  and  int(^rest.  This  was  the  feature  of  the 
decree  which  was  complained  of,  and  the  court  held  that 
the  wife  was  not  entitled  to  this  lien,  since  there  was  no 
evidence  to  show  that  there  was  any  agreement  or  inten- 
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tion  between-  herself  and  husband  at  the  time  she  fur- 
nished the  money  that  he  should  repay  it  or  she  have  an 
interest  in  or  lien  upon  the  land  by  reason  thereof. 

2.  A  second  theory  upon  which  the  petition  in  this  case 
is  framed  is  that  though  Mrs.  Obernalte  was  the  equita- 
ble owner  of  this  land,  she  has  estopped  herself  from 
claiming  the  land  as  against  her  husband's  creditors  be- 
cause of  her  conduct  in  allowing  the  title  of  the  land  to 
remain  of  record  in  her  husband's  name,  and  that  he  was 
enabled  to  contract  the  debt  made  the  basis  of  this  pro- 
ceeding upon  the  belief  of  the  creditor  that  he  was  the 
actual  owner  of  the  real  estate.  This  theory  has  no  sup- 
port whatever  in  the  record.  In  the  first  place  there  is 
not  a  particle  of  testimony  to  show  that  Stander  ex- 
tended credit  to  Obernalte  because  he  believed  him  to 
be  the  owmer  of  the  real  estate  in  controversy.  In  the 
second  place,  at  the  time  the  debt  was  contracted  in  No- 
vember, 1888,  the  legal  title  to  this  land  was  of  record  in 
the  name  of  the  person  who  afterwards  conveyed  it  to 
Obernalte,  and  this  conveyance  was  not  made  until  Sep- 
tember, 1889. 

The  decree  of  the  district  court  is  reversed  and  the 
action  dismissed. 

Reversed  and  dismissed. 


Joseph  G.  Sloan,  Sheriff,  v.  Rebecca  Fis'^. 

Filed  February  2, 1898.    No.  7763. 

Evidence:  Writings.  In  order  to  render  written  instruments  ad- 
missible In  evidence,  their  execution  or  genuineness,  unless  ad- 
mitted, must  be  established  by  proof,  except  In  cases  within  statu- 
tory exceptions. 

:  :  Exceptions:  Assignments  of  Error.    An  exception 

taken  or  assignment  In  error  against  the  admission  in  evi- 
dence of  a  group  of  documents,  offered  together,  is  not  waived 
by  confining  the  discussion  in  the  briefs  to  a  single  document 
comprised  within  the  group,  the  objections  urged  being  good 
against  all. 
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Error  from  the  district  court  of  Pawnee  county. 
Tried  below  before  Babcock,  J.    Reversed. 

Story  &  Story  and  GriggSy  Rinaker  &  Bibb,  for  plaintiff  in 
error. 

Francis  Maiiin  and  Lindsay  d  iSaper,  contra. 

Irvine,  0. 

This  action  was  replevin,  by  Rebecca  Fist,  claiming  the 
chattels  in  controversy  as  vendee  of  Herman  Fist,  against 
the  sheriff  of  Pawnc  e  county,  who  had  seized  them  under 
writs  of  attachmeut  sued  out  against  Herman  Fist.  The 
plaintiff  prevailed  in  the  district  court. 

We  shall  consider  only  one  assignment  of  error,  but  in 
order  to  do  so  a  brief  outline  of  the  facts  is  essential. 
Herman  Fist  was  as  early  as  1889  engaged  in  the  mercan- 
tile business  at  Pawnee  City.  His  brother,  Emanuel 
Fist,  the  husband  of  the  plaintiff,  resided  in  Hastings. 
Emanuel  was  for  a  time  engaged  there  in  mercantile  pur- 
suits, but  in  1887,  as  the  result  of  a  fire,  he  ceased  to  trans- 
act business  on  his  own  behalf,  and  entered  the  treas- 
urer s  office  as  an  employ^,  Rebecca  becoming  the  capi- 
talist of  the  family.  The  claim  on  the  part  of  the  plaintiff 
is  that  Herman,  in  1889,  began  to  appeal  to  his  brother 
for  financial  assistance,  which  was  afforded  him  out  of 
plaintiff's  means,  and  from  time  to  time,  until  the  debt 
reached  the  sum  of  l'i',400.  Then  an  arrangement  was 
made,  in  October,  1893,  whereby  Herman  transferred  to 
Rebecca,  in  discharge  of  the  debt,  a  half  interest  in  his 
stock  and  business.  The  business  was  for  some  time 
thereafter  conducted  under  the  name  of  Herman  Fist  & 
Co.,  but  Herman  having  largely  overdrawn  his  account 
and  having  involved  the  firm  in  debt,  Rebecca  took  the 
remaining  half  from  him  in  satisfaction  of  her  own  claim 
and  in  consid^^'ation  of  her  paying  the  partnership  debts 
and  another  debt  covered  by  a  separate  contract.  Both 
these  transfers  are  assailed  as  fraudulent.     Their  bona 
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iides  was  the  issue  on  which  the  case  really  turned.  A 
material  inquiry  was  of  course  as  to  the  advances  made 
by  Rebecca  to  Herman  and  the  manner  in  which  they  had 
been  made.  Emanuel  had  conducted  most  of  the  busi- 
ness, and  testified  that  the  money  was  obtained  by  checks 
or  drafts  on  banks  in  Hastings,  some  drawn  by  Rebecca 
herself,  others  by  Herman  directly  on  the  banks,  and  paid 
out  of  the  credits  of  Rebecca  by  her  direction.  After  so 
testifying  Emanuel  was  asked:  "Have  you  checks  show- 
ing the  payment  of  these  amounts?"  He  answered  in  the 
aflSrmative.  He  was  then  asked :  "What  are  these  papers 
here?"  and  answered,  "These  are  checks."  "Showing  the 
payment  of  the  amount  you  first  named?"  "Yes,  sir." 
The  checks,  eleven  in  number,  were  then  offered  in  evi- 
dence, with  all  the  indorsements  and  canceling  marks 
thereon,  and  without  any  further  proof  received,  over 
defendant's  objection  that  they  were  incompetent  and 
that  no  foundation  had  been  laid  for  their  introduction. 
The  indorsements  were  of  a  character  to  indicate  that 
their  proceeds  had  been  obtained  by  Herman  at  Pawnee 
City,  and  that  the  checks  had  then  passed  through  banks 
at  St.  Joseph,  Omaha,  and  other  points,  finally  reaching 
Hastings  and  being  there  paid.  A  portion  of  them  ap- 
pear to  be  checks  drawn  by  Herman  upon  the  Adams 
county  bank,  and  would  in  nowise  tend  to  show  any  ad- 
vancement by  Rebecca  except  for  a  pencil  memorandum 
appearing  thereon  as  follows:  "Chg.  R.  Fist  ac."  These 
documents,  if  genuine,  would,  it  will  be  seen,  afford  po- 
tent evidence  to  establish  the  transactions  as  Emanuel 
had  narrated  them,  but  such  instruments  do  not  prove 
themselves,  and  Emanuel's  testimony  that  they  were 
checks  showing  the  payment  was  insuflBcient  to  prove  the 
genuineness  of  a  single  signature  or  indorsement.  There 
was  no  testimony  whatever  as  to  who  made  the  memoran- 
dum "Chg.  R.  Fist  ac.,''  when  it  was  made,  or  why.  Yet 
the  materiality  of  the  checks  bearing  that  memorandum 
depended  entirely  upon  its  force.  The  checks  were  re- 
ceived without  sufficient  proof  of  their  authenticity,  and 
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the  error  was  clearly  prejudicial.  The  checks  werv^ 
offered  m  muHHv,  the  same  objection  was  interptised  to  a'.l. 
and  in  the  petition  in  error  a  sing:le  assignment  (*overs  all 
the  (diecks.  In  the  brief,  however,  complaint  is  made  only 
of  jidmitting  one  of  the  Herman  Fist  che<*k8,  and  that  be- 
cause of  the  failure  to  prove  the  memorandum  referred 
to.  It  is  contended  that  the  plaintiff  in  error  has  thu8 
abandoned  the  rest  of  his  assignment,  and  thus  admit 
ting  that  the  other  checks  were  properly  admitted  he  is 
in  the  position  of  having  made  his  objection  and  assign- 
ment of  eri'or  too  broad.  The  rule  is  that  the  conrt  will 
not  consider  assignments  of  error  not  discussed  in  the 
briefs.  They  are  treated  as  waived.  By  so  waiving 
them  we  do  not  think  plaintiff  in  error  estops  himself 
fr(mi  taking  advantage  of  exceptions  taken  at  the  trial 
with  special  refer(*nce  to  the  waived  assignments,  but 
jHTtinent  also  to  matters  insisted  upon.  The  failure  to 
discuss  an  assignment  merely  indi<-ates  tliat  it  is  not 
considered  of  sufficient  importance,  in  view  of  the  whole 
record,  to  ask  the  court's  attention  to.  The  objection  to 
all  the  checks  was  good.  The  assignment  in  error  di- 
rected against  all  was  well  taken.  That  being  so,  plain- 
tiff in  error  is  not  precluded  from  its  benefit  because  in 
his  brief  he  selects  for  attack  only  a  portion  of  the  field 
covered  by  that  assignment. 

Kevkkski)  and  remanded. 


Bertha  Leoea  ^Iaktin,  api^eelee,  v.  Ida  A.  Long  et 

AL.,  ArPELEANTS. 
Filed  February  2, 1898.    No.  7810. 

Parent  and  Child:  Ahoptiox:  Inheritance.  An  infant  was  adopted 
I  y  fctrang^rs  Thp  articles  of  adoption  provided  that  if  she  should 
icma'r  with  them  until  her  majority  she  should  receive  $500. 
The  r.r.:'c  Co  fur  her  bestowed  on  her  "equal  rights  and  privilege? 
of  chi'dren  torn  in  lawful  wedlock."    Ueld,  That  the  Hm  pro- 
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Vision  was  not  exclusive  as  to  property  rightc,  but  that  on  the 
death  of  the  foster  parents  intestate,  before  the  child  reached 
her  major! t>,  she  was  entitled  to  Inherit  as  if  their  own. 

Appeal  from  the  district  court  of  (\ass  county.     Heard 
below  before  Chapman,  J.     Affirmed. 

Byron  (larl^  and  C,  S,  Poll\  for  appellants. 

Abbott  d  Cdhhrcll  and  Becmn  <£  Root,  contra, 

InviNK,  Kl 

In  1885  Bertha  Leola  JIartin.  an  infant,  was  adopted 
by  Hhadrach  Colo  and  Aj^nes,  his  wife.  During  the 
"ninority  of  the  child  Shadrach  Cole  died,  Bertha  remain- 
ing- with  his  widow  until  the  hitter's  death  severed  the 
relationship,  when  Bertha  returned  to  her  mother,  with 
w  hose  consent  the  (\)les  had  adopted  her.  In  the  course 
of  settlement  of  Shadrach  Cole's  estate  an  order  of  distri- 
lution  was  mai]e,  whereby  |T0()  was  set  apart  for  Bertha, 
and  tlie  remainder  apportioned  amon^  the  children  of  her 
foster* parents.  Thereafter  this  i)roc(HMlino  was  be^iun 
in  the  county  court  wherein  the  adoption  had  becm  ef- 
fected and  the  estate  of  Shadrach  CohMvas  administered, 
by  Bertha  Mai  tin,  through  her  mother  as  <i;uardian,  to  set 
aside  the. order  of  distribution  and  award  to  Bertha  the 
same  rights  of  inheiitance  as  rested  in  her  foster  broth- 
ers and  sisters.  The  basis  of  the  i)roceeding  was  that 
there  had  been  no  service  of  notice  of  the  hearinji;  of  the 
application  for  the  order  of  distribution  other  tlian  by 
publi(*ation,  and  that  Bertha  had  not  been  reprc^sented 
by  guardian  ad  titan.  That  such  was  the  fact  was  con- 
ceded. The  county  court  refused  to  vacate  the  original 
order,  but  the  district  court  on  ai)peal  set  it  aside  and 
awarded  to  Bertha  her  proportionate  share  in  the  estate, 
as  if  she  were  a  daughter  in  fact.  This  appeal  is  from 
that  order. 

It  is  suggested  that  the  action   was   not   properly 
)t)rought    The  contention  is  t]»a.t  tlu*  right  to  vacate 
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erroneous  proceedings  against  infants  exists  in  favor  of 
the  infant  concerned,  and  can  be  exercised  by  him  alone 
after  reaching  his  majority  and  within  the  statutory 
period;  that  there  is  no  authority  in  the  guardian  to  so 
proceed  while  the  minority  of  the  infant  continues.  We 
cannot  see  what  policy  could  be  subserved  by  such  a  con- 
struction of  the  law;  and  the  statute  invoked,  section  609 
of  the  Code  of  Civil  Procedure,  being  a  statute  of  limita- 
tions, and  having  manifestly  for  its  object  the  extension 
of  time  within  which  suits  may  be  brought  by  persons 
under  disabilities,  and  not  fixing  a  time  w^hen  causes  of 
action  shall  be  deemed  to  accrue,  we  are  not  disposed, 
in  the  absence  of  authority,  to  so  construe  it  as  to  post- 
pone the  opportunity  to  apply  for  the  correction  of  judi- 
cial errors.  The  point  is  reallj'  not  insisted  upon,  as 
counsel  say  in  their  brief  that  they  do  not  desire  that  the 
case  be  dismissed  without  an  adjudication  of  the  merits. 
The  law  with  reference  to  the  adoption  of  children  is 
found  under  title  25  of  the  Code.  It  has  been  amended 
since  the  relations  in  question  were  created.  As  it  then 
stood  it  provided  in  effect  that  the  parents  should  file 
with  the  probate  judge  a  signed  and  sworn  statement 
relinquishing  all  right  to  the  custody  and  control  oyer 
the  child  and  all  claim  to  services  and  wages  "to  the  end 
that  such  child  shall  be  fully  adopted  by  the  party  or 
parties"  desiring  to  adopt  such  child.  The  person  adopt- 
ing was  required  to  file  a  similar  statement  that  he  freely 
and  voluntarily  adopted  the  child  as  his  owm,  "with  such 
limitations  and  conditions  as  shall  be  agreed  upon  by  the 
parties,"  and  th(  n,  as  a  proviso,  was  added  this  language: 
"Whenever  it  shall  be  desirable  the  party  or  parties 
adopting  such  child  may,  by  stipulations  to  that  effect  in 
such  statement,  adopt  such  child  and  bestow  upon  him 
or  her  equal  rights,  privileires,  and  immunities  of  chil- 
dren born  in  lawful  wedlock."  (Code  of  Civil  Procedure 
[Compiled  Statutes  189r>],  sec.  797.)  A  subsequent  sec- 
tion (799)  provided  for  the  entry  of  a  decree  "in  accord- 
ance with  the  conditions  and  stipulations  of  such  state 
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ment,"  reserving  to  the  judge  the  right  to  refuse  the 
decree  if  satisfied  that  the  adoption  would  not  be  for  the 
best  interest  of  the  child.  Then  it  was  provided  that  the 
decree  should  be  conclusive,  that  the  child  should  take 
the  surname  of  the  foster  parents  "and  all  relations  of 
parent  and  child,  agreeable  to  such  stipulations  and  the 
decree  of  the  probate  court,  shall  attach,  and  such  child 
or  children,  if  so  stated  in  such  decree,  shall  be  subject 
to  the  exclusive  control  and  custody  of  such  parent  or 
parents,  and  shall  possess  and  enjoy  all  the  rights,  privi- 
leges, inheritance,  heirships,  and  immunities  of  children 
born  in  lawful  wedlock."  (Code  of  Civil  Procedure 
[Compiled  Statutes  1895],  sec.  800.)  In  this  case  the 
relinquishment  was  simple  and  absolute  in  form.  The 
declaration  of  the  foster  parents  was  as  follows: 

"We,  Shadrach  Cole  and  Agnes  Cole,  being  first  duly 
sworn,  depose  and  say  that  we  are  residents  of  Cass 
county,  Nebraska.  That  we  do  freely  and  voluntarily 
adopt  Bertha  Leola  Martin,  a  female  child  four  years  of 
age,  the  daughter  of  Mary  Martin  (the  only  surviving 
parent  of  Bertha  Leola  Martin)  as  our  own,  with  the  fol- 
lowing limitations,  to- wit: 

"First — If  Bertha  Leola  Martin  remains  with  us  until 
she  arrives  at  her  majority,  she  shall  receive  from  us  the 
sum  of  five  hundred  dollars. 

"Second — If  we  should  both  die  prior  to  her  majority, 
her  mother  if  living  shall  have  control  over  her, — 
and  w^e  bestow  upon  her  equal  rights  and  privileges  of 
children  born  in  lawful  wedlock. 

"Shadrach  Cole. 
"Mrs.  Agnes  Cole." 

The  decree,  after  a  bare  recital  of  the  proceedings,  was 
a§  follows: 

"It  is  therefore  considered  and  adjudged  by  me  that 
the  right  to  the  custody  of,  and  power  and  control  over, 
said  Bertha  Leola  Martin,  and  to  her  services  and  wages 
by  her  mother,  Mary  Martin,  shall  and  do  cease  and  de- 
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termine  from  this  (bite,  and  that  said  Bertha  Leola  Mar- 
tin shall  be  the  adopted  ehild  of  said  Shadraeh  Cole  and 
Ajjfnes  Cole  upon  the  conditions  of  the  sworn  statements 
made  herein  and  shall     •     •     •     and  be  subject  to  their 
exclusive  custody  and  control  and  shall  possess  all  the 
rifjfhts  and  privileges  of  children  born  in  lawful  wedlock/' 
The  question  presented  is  whether  the  first  stipulation 
of  the  articles  of  adoption,  providing  for  a  payment  of 
$500,  is  an  exclusive  provisi(m  as  to  })roperty  rights,  or 
whether,  on  the  other  hand,  it  is  a  cumulative  positive 
provision,  leaving  to  the  adopted  child  also  the  privi- 
leges, with  K^gard  to  inheritance,  that  actual  children 
enjoy.     An  inteiesting  field  for  discussion  is  thus  opened 
up,  but  we  agree  with  counsel  for  the  appellants  that 
**tlie  action  is  dei)endent  entirely  upon  the  construction 
of  the  arlichs  of  adoption,''  and  it  therefore  presents  no 
question  of  gcMieral  law  justifving  an  extended  opinion. 
It  cannot  Le  doubted  that  under  the  statutes  it  was  per- 
fectly competent  for  the*  f.;ster  parents  to  besrow  upon  the 
child  rights  of  inheritance  as  full  as  if  she  were  their  own, 
-  -a  child  liorii  in  lawful  wedlock,  in  the  awkward  phrase- 
ology of  the  statute.     Some  stress  is  laid  upcm  the  vary- 
ing terms  of  the  sc^ction  regarding  the  articles  of  adop- 
tion and  that  regarding  the  decree.     The  claim  is  that 
the  child  is  inly  entitled  to  the  right  of  inheritance  when 
it  is  so  stated  in  the  (l(»(r<»e.     Whether  the  phrase  ^*if  so 
stated  in  such  d(»ci-ee''  apjdies  to  such  matters  as  the 
rights  of  the  child  or  only  to  the  custody  we  need  not 
inquire,  b(*cause  the  preceding  section  re<iuires  the  decr(*e 
to  follow  the  articles  of  adoption;  and  it  could  hardly  be 
contended  that  the  court  would  be  authorized  by  decree 
to  confer  such  rights  except  as  expressly  or  impliedly  con- 
ferred by  the  articles  of  adoption.     This  decree  incorpo- 
rates the  provisions  of  the  articles  by  reference  thereto, 
and  expressly  confers,  in  the  language  of  both  the  articles 
and  the  statute,  the  rights  and  privileges  of  children  born 
in  lawful  w(»dlock.     Tlie  omission  of  the  word  *'iramuni- 
ties"  cun  have  no  significance,    The  right  o(  inheritance 
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is  an  affiimative  privilege.  It  is  not  an  immunity.  Nor, 
as  intimated,  can  tlie  omission  of  the  word  "inheritance" 
be  significant.  The  articles  followed  the  section  with 
relation  thereto,  and  that  section  contained  no  such 
word.  The  use  of  the  word  in  the  section  relating  to  the 
decree,  in  view  of  the  fact  that  the  proceeding  is  one  con- 
tractual in  its  nature,  and  that  the  court  could  not  im- 
pose an  obli;;ation  not  assumed  by  the  parties/ indicates, 
if  it  indicates  anything,  that  its  meaning  was  compre- 
hended within  the  term  ^'rights- '  or  "privileges"  employed 
in  the  section  with  reference  to  the  articles  whereby  the 
obligations  are  by  the  foster  parents  assumed.  What, 
then,  did  the  foster  parents  mean  by  the  articles  in  this 
case?  The  statute  does  not  enlighten  them  and  there 
is  no  extrinsic  evid(»nce  as  to  tlie  situation  of  the  pt^'sons 
concerned  which  is  of  any  assistance.  It  is  doubtful  if 
any  com])(»t(*nt  evidence  of  that  character  could  be  of- 
fered. It  is  not  doubtful  that  the  last  clnuse  of  the  arti- 
cles standing  alone  would  be  sufficient  to  confer  rights 
of  inheritance.  If  such  was  not  the  intention,  it  must 
be  because  a  contrary  intent  is  to  be  gathered  from  the 
first  clause.  In  considering  this  it  must  be  borne  in 
mind  that  the  mother  of  the  child  was  a  party  to  the  pro- 
ceeding and  was  surrendering  her  child  to  others,  and 
that  the  right  to  inherit  is  not  absolute,  but  may  be  de- 
feated by  will.  To  give  an  adopted  child  in  that  respect 
the  rights  and  privileges  of  children  i)roper  would  be  an 
empty  form  if  all  such  rights  could  be  defeated  by  will. 
The  most  natural  impulse  of  a  mother  so  situated,  and 
yielding  to  others  the  care  of  a  child,  presumably- from 
motives  touching  only  the  child's  welfare,  would  be  to 
guard  in  this  lespect  by  refiuiring  a  stipulation  for  some- 
thing certain  when  the  wardship  should  cease;  an  obliga- 
tion cnfoi  ceable  as  a  contract,  not  one  resting  in  the  mere 
volition  of  others.  If  this  language  was  meant  to  be 
exclusive,  it  is  hardly  conceivable  that  the  broad  lan- 
guage would  have  been  used  at  the  close.  The  foster 
I)arents,  if  not  intending  to  confer  property  rights,  would 
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not  have  employed  language,  the  most  obvious  import 
of  which,  as  d(*termined  by  usage,  relates  thereto.  We 
think  that  it  was  the  intention  to  confer  upon  the  child 
all  the  rights  of  children  proper,  and,  in  addition  thereto, 
to  secure  to  her  in  any  event,  upon  her  majority,  the  sum 
specified  in  the  first  clause. 

Affirmed. 


Julius  C.  Sharp  et  al.,  appellees,  v.  City  of  South 
Omaha  et  al.,  appellants. 

Filed  Februabt  2, 1898.    No.  9660. 

1.  Hvnfcipal  Corporatiocs:  Gas  Companies:  Franchises.    It  Is  within 

the  power  of  cities  of  the  first  class  having  less  than  25,000  in- 
habitants to  grant  the  right  to  a  gas  company  to  lay  and  maintidn 
its  pipes  and  mains  under  the  streets  and  other  highways  of  the 
city  for  the  purpose  of  supplying  its  inhabitants  with  gas,  and  to 
regulate  the  change  therefor. 

2.  :  :  .    The  authority  to  grant  such  a  franchise  is 

not  restricted  to  persons  or  companies  authorized  to  erect  works 
within  the  city  for  the  manufacture  of  gas,  nor  need  such  fran- 
chise be  limited  to  the  period  of  five  years. 

3. :  :  .    Subdivision  15  of  section  68  of  chapter  13«, 

^  article  2,  Compiled  Statutes,  is  not  a  restriction  upon  subdivision 
16,  but  a  concurrent  provision  relating  to  another  subject,  the 
former  to  laying  mains  on  the  streets,  the  latter  to  lighting  the 
streets. 

Appeal  froii#the  district  court  of  Douglas  county. 
Heard  below  before  Scott,  J.    Reversed. 

George  E.  Pritchvtt,  for  appellants. 

J.  M.  Woolicorth  and  Congdon  &  Pai-ish,  contra 

Irvine,  C. 

The  council  of  the  city  of  South  Omaha  passed,  and  the 
mayor  approved,  an  ordinance  purporting  to  grant  to  the 
South  Omaha  Gas  Lijjht  Company,  its  successors  and 
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assigns,  authority,  for  a  period  of  twenty-five  years,  to 
sell  and  supply  gas  within  the  city,  and  to  lay  and  main- 
tain pipes  and  mains  under  the  surface  of  the  streets, 
alleys,  and  other  public  highways  of  the  city.  In  pur- 
suance of  provisions  in  the  ordinance  the  South  Omaha 
Gas  Light  Company  assigned  its  rights,  tlirough  an  inter- 
mediate grantee,  to  the  Omaha  Gas  Company.  The 
Omaha  Gas  Company  was  proceeding  to  lay  its  mains  in 
the  streets  of  South  Omaha  when  this  suit  was  begun  by 
three  taxpayers  of  South  Omaha,  who  alleged  in  their 
petition  the  foregoing  facts  and  asserted  that  the  ordi- 
nance w^as  void.  The  prayer  was  for  an  injunction  re- 
straining the  gas  companies  from  laying  their  pipes  and 
the  defendants,  the  city  and  the  two  gas  companies,  from 
I)erforming  any  acts  in  pursuance  of  the  ordinance.  The 
city  did  not  appear  in  the  action,  and  its  default  was  en- 
tered. The  two  gas  companies  answered,  denying  many 
of  the  averments  of  the  petition.  A  decree  was  rendered 
reciting  that  the  cause  was  "submitted  to  the  court  upon 
the  petition  of  the  plaintiffs  Julius  C.  Sharp,  Harry  Sharp, 
and  Louis  Schroeder,  and  the  answer  and  demurrer  of  the 
defendants  the  South  Omaha  Gas  Light  Company  and 
the  Omaha  Gas  Company,  without  evidence,  and  was 
argued  by  counsel,  on  consideration  whereof  the  court 
finds  upon  the  issues  joined  between  the  plaintiffs  *  * 
and  defendants  *  *  *  in  favor  of  the  plaintiffs,"  and 
granting  a  perpetual  injunction  as  prayed.  This  finding 
is  not  so  unwarranted  as  would  appear^at  first  blush,  be- 
cause the  averments  of  the  petition  were  largely  conclu- 
sions of  law,  and  most  of  the  denials  in  the  answer  were 
denials  of  those  conclusions.  Where  issues  of  fact  were 
joined  their  materiality  is  doubtful.  The  real  question 
is  the  power  of  the  mayor  and  council  to  enact  such  an 
ordinance,  its  passage,  approval,  and  terms  being  ad- 
mitted. 

The  charter  provisions  invoked  on  either  side  as  bear- 
ing on  the  question,  are  the  following,  from  article  2, 
chapter  13a,  Compiled  Statutes: 
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Sec.  35.  "The  mayor  and  council  shall  have  the  cam 
supervision,  and  control  of  all  public  highways,  bridges, 
streets,  alleys,  public  squares,  and  commons  within  tbe 
city,  and  shall  cause  the  same  to  be  kept  open  and  in 
repair  and  free  from  nuisances." 

Sec.  08,  sub.  15.  "To  make  contracts  with  and  authorize 
any  i)ersons,  company,  or  association  to  erect  gas  works, 
electric  or  other  light  works  in  said  city,  and  give  such 
persons,  comi)any,  or  association  the  privilege  of  furnish- 
ing lights  for  the  streets,  lanes,  and  alleys  of  said  city  for 
any  length  of  time  not  exceeding  five  years;  to  purchase* 
or  provide  for,  establish,  construct,  maintain,  operate, 
and  regulate,  for  the  city,  any  such  gas  works,  electric 
or  other  light  works;  or  to  condemn  and  appropriate  for 
the  use  of  the  city,  gas  works,  electric  or  other  light 
works  and  plants  in  a  manner  and  form  as  provided  in 
subdivision  nineteen  of  this  section;  and  to  levy  a  tax 
not  exceeding  five  mills  on  the  dollar  in  any  one  year  for 
the  purpose  of  paying  the  cost  of  lighting  the  streets, 
lanes,  and  alleys  of  said  city,  or  for  the  purptjse  of  buying 
or  establishing,  extending,  and  maintaining  such  gas 
works,  electric  or  other  liglit  works;  and  where  the 
amount  of  money  which  would  be  raised  by  the  tax  levy 
provided  for  in  this  section  would  be  insuflicient  to  estal»- 
lish  or  pay  for  a  system  of  gas,  electric,  or  other  light 
works,  to  b(»rrow  money  and  ple<lg(»  the  property  and 
credit  of  the  city  upon  its  negotiable  bonds  or  otherwise 
to  an  amount  not  excei^ding  fifty  thousand  dollars  for  the 
purpose  of  establishing  or  i)aying  for,  maintaining,  and 
operating  such  gas,  electric,  or  other  light  works,  an 
thority  therefor  having  first  been  obtained  by  a  majority 
vote  of  the  i)eople  at  an  election  upon  a  proposition  sub- 
mitted in  a  manner  provided  by  law  for  the  submission 
of  proi)ositions  to  aid  in  construction  of  railroads  and 
other  works  of  internal  imiu'ovemeut ;  and  when  any  snch 
bond  sliall  have  been  issued  by  the  city,  to  levy  annually 
upon  all  the  taxable  property  of  the*  city  such  tax  as  may 
be  necessarv  (not  exceeding  one  mill  for  twenty  thousand 
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dollars  of  bonds  so  issued)  for  a  sinking  fund  for  the  pay- 
ing of  the  accruing  Interest  on  such  bonds  and  the  prin- 
cipal thereof  at  maturity;  to  provide  for  the  oflSce  of  light 
commissioner,  and  to  prescribe  the  duties  and  power  of 
such  office;  Provided,  That  in  cities  having  a  water  com- 
missioner, such  water  commissioner  shall  be  ex  officio 
light  commissioner," 

Sec.  68,  sub.  16.  "To  provide  for  the  lighting  of  streets, 
laying  down  of  gas  pipes,  and  erection  of  lamp  posts,  and 
to  regulate  the  sale  and  use  of  gas  and  electric  or  other 
lights  and  the  charge  therefor,  and  rent  of  gas  meters 
within  the  city,  and  to  require  the  removal  from  the 
streets,  avenues,  and  alleys,  and  the  placing  under  ground 
of  all  telegraph,  electric,  and  telephone  wires." 

The  ordinance  attacked  provides  in  its  first  section  that 
the  South  Omaha  Gas  Light  Company,  its  successors  and 
assigns,  are  authorized,  for  a  period  of  twenty-five  years, 
**to  sell  and  supply  gas  in  the  city  of  South  Omaha,  Doug- 
las county,  Nebraska,  and  to  use,  lay,  and  maintain  pipes 
and  mains,  with  all  necessary  and  i)r()p(T  attachments, 
connections,  and  appurtenances  below  tlie  surface  of 
the  highways,  sidewalks,  streets,  alleys,  lanes,  avenues, 
boulevards,  and  public  places,  and  on  bridges  and  via- 
ducts in  said  city,"  etc.  By  the  second  section  the  quality 
of  gas  to  be  furnished  is  specified,  and  it  is  provided  that 
it  shall  be  sold  at  a  certain  maximum  rate.  By  section  3 
it  is  provided  that  the  company  shall  furnish  gas  to  the 
city  for  its  public  buildings  at  the  rate  of  $1  per  1,000 
cubic  feet.  Other  provisions  regailate  in  detail  the  man- 
ner of  laying  pipes,  and  provide  for  the  payment  to  the 
city  of  five  cents  for  each  thousand  cubic  feet  of  gas  sold 
•and  paid  for.  A  forfeiture  is  provided  in  case  of  the 
company's  failure  to  perform  any  of  the  conditions  of  the 
ordinance.  Provision  is  made  for  the  city's  requiring  the 
company  to  extend  its  mains,  and  in  this  connection  is 
the  following:  "The  South  Omaha  Gas  Light  Company, 
its  successors  and  assigns,  shall  b(^  required  to  extend  its 
mains  upon  like  requests  whenever  the  city  shall  enter 
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into  contract  with  it  for  lighting  and  furnishing  with  pas 
not  less  than  four  street  lamps  for  every  1,000  feet  of  sucli 
extension,"  etc.  It  will  be  observed  that  the  ordinance 
does  not  expressly  authorize  the  construction  of  gas 
works  within  the  city.  It  only  authorizes  the  use  of  the 
streets  and  other  public  highways  for  the  laying  and 
maintenance  of  mains.  Nor  is  there  involved  in  the  ordi- 
nance any  contract  for  the  lighting  of  the  streets.  The 
clause  last  quoted  merely  anticipates  the  probability  of 
such  a  contract  in  the  future,  and  in  view  of  that  proba- 
bility reserves  a  power  to  require  a  further  use  of  the 
franchise  than  the  grantee  might  see  fit  to  make  of  its 
own  accord.  Jt  is  alleged  in  the  petition,  denied  in  the 
answer,  and  without  evidence  by  the  court  found  to  be 
true,  that  the  assignee,  having  already  gas  works  in 
Omaha,  intends  to  supply  the  city  of  South  Omaha  from 
such  works.  We  shall  assume  as  the  district  court  did, 
that  the  ordinance  did  not  contemplate  the  erection  of 
works  for  the  manufacture  of  gas  in  South  Omaha. 

It  is  admitted  by  the  plaintiffs  that  the  general  power 
of  control  over  the  streets,  conferred  by  section  35,  would 
be  suflBcient,  if  that  section  stood  alone,  to  authorize  such 
an  ordinance  as  the  one  under  consideration.  It  is  prac- 
tically admitted  that  subdivision  16  of  section  68,  stand- 
ing alone,  would. not  restrict  the  power  conferred  by 
section  35,  even  if  it  did  not  itself  grant  the  power.  It 
is,  however,  contended  that  subdivision  15  is  a  specific 
grant  on  the  subject,  which  prevails  against  and  limits 
the  more  general  provisions,  and  restricts  the  power  of 
the  city  in  the  premises  to  the  granting  of  the  right  to  lay 
pipes  in  the  streets  to  such  persons,  companies,  or  asso- 
ciations as  have  already  or  contemporaneously  been  au- 
thorized to  erect  gas  works  in  the  city,  and  that  then  the 
franchise  cannot  endure  for  more  than  five  years.  In 
support  of  this  argument  attention  is  called  to  the  sub- 
sequent provisions  of  subdivision  15,  for  the  acquisition, 
by  construction,  purchase,  or  condemnation,  of  gas  works. 
The  argument  is  that  the  language  of  the  grant  of  power 
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is  confined  to  persons  or  corporations  which  shall  have 
gas  works  in  the  city,  and  that  a  reason  is  found  for  the 
restriction  in  a  manifest  policy  of  the  act  to  provide  for 
ultimate  municipal  ownership.  It  is  said  that  effective 
exercise  of  those  provisions  demands  that  private  plants 
should  be  wholly  within  the  city.'  The  force  of  this  argu- 
ment is  entirely  destroyed  by  reference  to  the  fact  that 
previous  to  1895,  subdivision  15  began  as  at  present,  but 
ended  with  the  words  "not  exceeding  five  years."  The 
provisions  for  municipal  construction,  purchase,  and  con- 
demnation were  added  by  amendment  in  that  year.  (Ses- 
sion Laws  1893,  ch.  13.)  The  peculiar  language  of  the 
first  part  of  the  statute  could  not,  therefore,  have  been 
adopted  with  any  reference  to  the  policy  of  municipal 
ownership.  We  must  ascertain  the  force  of  the  provi- 
sions by  looking  to  their  original  form..  The  new  words 
do  not  affect  this  case.  There  was  then  a  general  super- 
vision and  control  of  the  streets  vested  in  the  council. 
This  was  followed  by  a  grant  of  power  to  authorize  "any 
person  *  *  *  to  erect  gas  works  *  *  *  in  said 
city,  and  give  such  persons,  »  »  ♦  the  privilege  of 
furnishing  lights  for  the  streets  ♦  ♦  ♦  for  any  length 
of  time  not  exceeding  five  years."  Then  there  came  a 
grant  of  power,  referring  again  to  the  lighting  of  streets, 
but  also  to  keeping  them  free  from  electric  wires,  and 
also.to  provide  for  the  laying  down  of  gas  pipes,  and  regu- 
late the  sale  and  use  of  gas  and  the  charge  therefor.  Sub- 
division 15  relates  solely  to  the  lighting  of  highways. 
Subdivision  16  relates,  among  other  things,  to  the  fur- 
nishing of  gas  to  private  consumers  and  the  use  of  the 
streets  for  that  purpose.  They  are  separate  provisions 
relating  to  different  subjects,  not  intended  the  one  to 
nullify  the  other,  but  intended  to  exist  concurrently  and 
each  to  control  with  reference  to  its  own  subject-matter. 
We  need  not  consider  whether  contracts  may  be  made 
for  lighting  the  streets  with  persons  who  have  not  gas 
works  within  the  city.  Entirely  distinct  from  the  pro- 
visions on  that  subject  there  is  an  ample  fijrant  of  power, 
49 
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iiuriualified  as  to  peiKoiis,  method,  or  time,  to  regulate 
the  layiiij?  down  of  mains,  the  sale  and  use  of  gas,  and 
tlie  rate  to  be  charged  therefor.  The  ordinance  in  ques- 
tion extends  only  to  that  subject  and  is  within  the  power, 

Rkvkused  and  dismisskd. 


John  V.  Far  welt.,  Jr.,  v.  riiicAOO,  Rock  Island  and 
Pa('ifi(^  Kailuoad  Company. 

Filed  February  17, 1898.    No.  7505. 
Ezricent  rcnmin:  Damage  to  City  Lots:  Evidence. 

Keheauinc;  of  case  reported  in  52  Neb.  614. 

Cornish  tt  Lamb  and  Tihhetx,  ,}forvy  d  Ferris,  for  plaintiff 
in  error. 

L.  ir.  BUUnqsley  and  R.  J,  Greene,  contra. 

Per  Curiam. 

This  is  a  rehearing  of  the  case  reported  in  52  Neb.  614. 
The  former  opinion  is  adhered  to,  and  for  the  reason 
therein  stated  the  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Fred  Lewon  v.  Thomas  P.  Heath. 

Filed  February  17, 1898.    No.  7844. 

1.  Descent  and  Distribution.    Lands  of  which  a  person  dies  seized, 

and  which  he  has  not  devised,  descend  to  the  heirs,  and  the  title 
vests  in  ihem,  subject,  however,  to  the  debts  of  the  ancestor. 

2.  Ejectment:  Action  by  Heir.    An  heir  may  bring  and  maintain  an 

action  of  e jcc  ment  relative  to  lands  of  which  his  ancestor  died 
se'zed  against  any  and  all  persons  except  the  administrator  of  the 
e  tate  and  such  as  have  a  right  or  rights  thereto  derived  from  the 
administrator,  and  this  the  heir  may  do  during  the  pendency  of 
the  administration  proceedings  and  prior  to  final  settlement  or 
any  decree  of  distribution. 

3.  Adverse  Possession'.    "To  establish  title  to  real  property  in  this 

state  by  virtue  cf  the  operation  of  the  statute  of  limitations  there 
must  have  been  maintained  by  the  party  asserting  it  an  actual, 
continuous,  notorious,  and  adverse  possession  of  the  premises  un- 
der claim  of  ownership  during  the  full  period  required  by  the 
statute."  {Ticohig  v.  Learner,  48  Neb.  248;  Oatling  t\  Lane,  17  Neb. 
77;  Lantry  v.  Parker,  37  Neb.  353.) 

4.  :  Evidence.    No  definite  or  fixed  rule  can  be  framed  in  relation 

to  what  shall  constitute  indicia  of  adverse  possession;  such  evi- 
dences must  necessarily  vary  and  be  in  accord  with  the  conditions 
existent  in  the  portion  of  the  political  division  or  subdivision  in 
which  the  property  to  which  it  is  claimed  applicable  is  situate  in 
regard  to  age  of  settlement,  the  extent  and  prevailing  manner  of 
cultivation,  or  use  of  lands,  also  the  purposes  for  which  the  lands 
are  or  may  be  by  nature  adapted. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J.     Reversed. 

C.  A.  BaldunUy  for  plaintiff  in  error. 

L.  D.  HolmeSf  contra. 

Harrison,  0.  J. 

The  defendant  in  error  commenced  this,  an  action  of 
ejectment,  in  the  district  coui*t  of  Douglas  county  to  re- 
cover the  possession  of  a  certain  forty-acre  tract  of  land 
at  the  time  in  the  possession  of  the  plaintiflf  in  error. 
One  of  the  defenses  interposed  was  that  of  adverse  pos- 
session for  more  than  the  statutory  period  of  ten  years. 
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After  issues  joined  and  on  the  trial  thereof  it  was  of  the 
instructions  to  the  jury, — 

"First — That  the  plaintiff  has  shown  a  complete  legal 
title  to  the  premises  in  controversy,  and  is  in  law  the 
legal  owner  of  the  premises  described  in  the  petition,  and 
is  entitled  to  the  possession  thereof. 

"Second — You  are  also  instructed  that  upon  the  ques- 
tion of  adverse  possession,  as  set  up  in  the  defendant's 
answer,  there  has  been  a  failure  of  proof  upon  his  part, 
and  that  he  has  not  shown  such  possession  as  the  law 
contemplates  to  be  adverse,  open,  notorious,  and  hostile 
for  ten  years  prior  to  the  commencement  of  this  suit. 
You  will,  therefore,  in  rendering  your  verdict  upon  the 
question  of  the  possession  of  the  real  estate  described  in 
the  petition,  find  for  the  plaintiff." 

It  appeared  in  testimony  that  one  William  B.  Lacey 
during  the  year  1860  obtained  from  the  United  States  a 
patent  conveying  to  him  the  land  the  recovery  of  the 
possession  of  which  was  sought  in  this  suit.  Lacey  was 
a  resident  of  the  state  of  Ohio  and  there  died  leaving  a 
widow  and  three  sons,  his  heirs.  After  his  death  an  ad- 
ministrator of  his  estate  was  appointed  by  the  probate 
court  of  the  proper  county  in  Ohio,  who  entered  upon  the 
duties  of  the  settlement  of  the  estate  of  the  deceased. 
Neither  the  intestate  during  his  lifetime,  his  heirs,  nor  the 
administrator  of  his  estate  ever  saw  or  had  any  actual 
physical  possession  of  this  land.  The  defendant  in  error 
introduced  evidence  of  the  conveyance  by  the  widow  to 
him  of  her  interest  in  the  land  of  date  during  the  year 
1888;  also  conveyances  by  the  three  sons  of  their  interests 
respectively  in  and  to  the  land,  one  of  date  during  the 
year  1883,  one  18S4,  and  the  other  1888.  There  was  uo 
competent  evidence  that  a  decree  of  distribution  of  tho 
estate  had  ever  been  made  by  the  probate  court. 

It  is  argued  by  counsel  for  plaintiff  in  error  that  in 
order  to  recover  it  devolved  on  the  plaintiff  in  error,  inas- 
much as  be  claimed  by  conveyances  from  the  heirs,  t" 
show  a  final  settlement  of  the  estate  and  a  decree  of  dis 
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tribution  by  the  probate  court  having  jurisdiction.  The 
administrator  of  the  estate  has  the  right  to  possession  oi 
the  real  estate  of  which  the  decedent  died  seized  and  may 
collect  the  rents,  issues,  and  profits  thereof  until  the  final 
settlement  of  the  estate  or  until  delivered  to  the  heir  or 
devisee  by  order  of  the  probate  court.  (See  section  202 
of  the  law  in  regard  to  decedents,  Compiled  Statutes  1897, 
p.  527,  ch.  23.)  It  is  conceded  that  the  construction  of 
this  section  in  connection  with  some  others  of  our  law 
relative  to  the  same  subject  must  govern  the  disposition 
of  the  point  presented.  Lands  of  which  a  person  died 
seized,  when  not  devised,  descend  to  the  heirs  in  the 
order  designated  in  the  statute,  subject,  however,  to  the 
debts  of  the  deceased  (Compiled  Statutes  1897,  p.  503,  ch. 
23,  sec.  30);  and  it  may  be  further  said,  subject  to  the  ad- 
ministrator's statutory  right  of  possession  conferred  by 
the  section  to  which  w:e  have  hereinbefore  alluded.  The 
title  vests  in  the  heirs  as  it  did  at  common  law.  {SJiellen- 
herger  v.  Ransom^  41  Neb.  631;  Johuson  i\  Colby,  52  Neb. 
327.)  There  exists  no  reason  or  rule,  aside  from  the  stat- 
utes, which  wpuld  seem  potent  in  its  call  to  us  to  declare 
that  the  heirs  of  a  deceased  person  claiming  title  and  pos- 
session of  real  estate  of  which  their  ancestor  died  seized, 
or  a  person  claiming  the  title  and  right  of  posst^ssion  of 
real  estate  by,  through,  or  under  them,  shall  not  have  the 
right  to  the  possessory  action  of  ejectment  as  against  all 
persons  in  possession,  except  such  as  are  so  by  right  de- 
rived through,  under,  or  from  the  administrator.;  nor,  as 
we  view  and  construe  the  provisions  of  the  statutes  on  the 
subject  separately  or  connectedly,  do  they  furnish  any 
forcible  arguments  or  grounds  for  saying  that  to  allow 
said  heirs  or  their  transferees  the  right  to  such  action 
would  place  them  as  to  their  asserted  rights  and  the  ad- 
ministrator and  his  possessory  rights  in  an  irreconcilable 
or  any  conflict,  or  to  hold  that  such  heirs  or  persons  may 
not  enforce  the  right  of  possession  by  action  as  against 
all  save  and  except  the  administrator  or  persons  claim- 
ing by,  through,  or  under  liim.     If  the  title  passes  to  and 
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vests  in  the  heirs,  as  it  most  certainly  does,  then  the  pos- 
sessory right  goes  with  it,  except  to  the  extent  it  is  placed 
by  law  in  the  administrator,  which  is  nol  ex:clusively  or 
absolutely,  but  optionally  with  him,  and  for  purposes 
indicated  by  statute  and  for  none  other;  and  such  pur- 
poses may  be  subserved  and  fulfilled  consistently  with 
the  right  of  the  heirs  or  persons  claiming  under  them  to 
assert  and  obtain  possession  of  any  save  parties  who  are 
in  as  of  right  derived  from  the  administrator. 

In  the  case  of  Territory  v.  Bramble,  5  N.  W.  Kep.  [Dak.] 
945,  it  was  said,  in  reference  to  a  section  of  the  probate 
act  of  the  territory,  in  the  exact  w^ords  of  the  section  202 
of  our  law  which  we  are  considering:  "Our  statute  was 
taken  from  Wisconsin,  whence  it  was  taken  from  Michi- 
gan, and  was  afterward  enacted  in  Nebraska  and  Oregon. 
A  similar  statute  is  found  in  Alabama  and  Mississippi,  in 
all  of  which  states  it  has  received  a  judicial  construction; 
and  under  the  rule  that  a  legislature  taking  a  statute 
from  the  laws  of  another  state  gives  to  the  new  enact- 
ment the  same  construction  given  to  it  by  the  courts  of 
the  state  from  which  it  was  taken,  we  may,  with  profit, 
inquire  what  construction  was  placed  upon  this  statute 
by  the  court  of  Wisconsin  and  Michigan.'' 

In  Kline  r.  Moulton,  11  Mich.  370,  the  administrator  had 
sold  the  real  property  without  obtaining  license,  as  re- 
quired by  the  statute,  and  the  grantee  under  the  deed, 
w'hile  admitting  that  he  got  no  title  to  the  land,  con- 
tended that  he  got  all  the  right  the  administrator  had, 
to- wit,  the  riglit  of  possession;  but  the  court  denied  the 
right,  and  held  that  the  administrator  had  no  right  of 
possession  that  he  could  sell  or  transfer." 

In  Marvin  v.  Skill inff,  12  Mich.  356,  the  court  stated: 
"In  Sfrvctvr  r,  Pafon,  7  Mich.  341,  w^e  had  occasion  to  con- 
sider the  eft'ect  of  this  statute  on  the  rights  of  the  heir, 
and  came  to  the  conclusion  that  the  statute  did  not  in- 
terfere wdth  the  descent  of  the  real  estate  to  the  heir,  and 
his  right  to  take  possession,  or  bring  ejectment  therefor 
against  any  one,  excei)t  the  administrator  or  some  one  in 
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possession  under  bini,  and  that  the  object  of  the  statute 
was  to  permit  the  personal  representative  of  the  deceased 
to  take  possession  of  the  real  estate  and  hold  it  until  it 
should  be  sold  by  him  under  a  license  of  the  probate 
court,  or  the  final  settlement  of  the  estate  if  he  thought 
proper  to  do  so,  unless  ordered  to  deliver  it  over  to  the 
heir  by  the  probate  court." 

In  the  case  of  Jones  v.  liUlstein^  28  Wis.  221,  wherein 
from  the  facts  it  appeared  that  &n  administrator  had 
sold  real  estate  of  his  decedent  and  the  sale  was  void,  the 
heir  of  the  deceased  brought  an  action  of  ejectment 
against  the  grantee  who  asserted  that  conceding  that 
the  sale  did  not  pass  the  title  to  the  land  to  him,  yet  the 
deed  was  not  void,  but  conveyed  to  him  the  possessory 
right  of  the  administrator,  and  if  the  deed  was  void  the 
heir  could  not  maintain  the  action,  for  the  right  of  pos- 
session was  in  the  administrator  until  the  settlement  of 
the  estate  and  the  administrator  alone  could  bring  eject- 
ment. The  court,  in  its  opinion,  stated  on  this  subject: 
"It  is  claimed  that  the  statute  which  gives  to  the  executor 
or  administrator  the  right  to  the  possession  of  the  real 
estate,  and  the  power  to  receive  the  rents,  issues,  and 
profits  thereof,  necessarily  deprives  the  heir  of  such  right 
of  possession  until  such  time  as  the  estate  is  settled  or  de- 
livered over  to  him  by  order  of  the  court.  But  we  think 
that  no  such  result  necessarily  follows.  As  we  under- 
stand the  statute,  it  gives  the  personal  representative  the 
power  to  reduce  the  real  estate  to  his  actual  possession 
should  he  think  proi>er,  or  should  the  probate  court  direct 
him  so  to  do,  but  it  does  not  imperatively  require  him  to 
take  possession  thereof,  and  until  he  does  so  the  common 
right  of  the  heir  to  the  p(»ssession  remains  unimpaired." 
(fc?ee  also  Holbrook  r.  Vampauy  22  Alich.  288;  Flood  v.  Pil- 
yriniy  32  Wis.  376;  FUhnj  r.  Caniir,  45  Wis.  4()9;  ^tate  v. 
liecikr,  5  Neb.  203;  Kin'ff  r.  Boi/iK  4  Ore.  326.) 

The  doctrine  announccMl  in  Murrin  r.  kSrJiillinf/,  sttpnty 
l^tnrterr.  Paton,  and  Canipdu  r.  (Uimpau  was  quoted  with 
approval  in  Dtnnhis  r.  Carsoify  27  Neb.  640. 


712  NEBRASKA  REPORTS.  [Vol.  53 


Lewon  ▼.  Heath. 


In  the  case  of  Balch  v.  Smith,  30  Pac.  Rep.  [Wash.]  648, 
which  is  cited  by  counsel  for  plaintiff  in  error  as  sustain- 
ing his  position  and  which  does  so,  it  is  said:  "Section 
956,  Code  Proc,  provides  that  the  administrator  may  take 
possession  of  the  real  estate  of  his  intestate,  and  maintain 
possession  thereof,  with  the  responsibility  of  ownership, 
until  the  same  shall  have  been  delivered  over  by  order  of 
the  probate  court.  And  it  is  contended  on  the  part  of  the 
respondents  that  this^hows  clearly  the  intent  on  the  part 
of  the  legislature  that,  before  the  heir  gets  such  title  as 
he  can  enforce  in  the  courts,  the  property  claimed  by  him 
must  have  been  so  delivered  over;  and  that  the  simple 
fact  of  his  heirship,  without  the  aid  of  such  adjudication 
by  the  probate  court,  is  not  sufficient  to  authorize  him  to 
maintain  an  action  against  an  adverse  holder;''  and,  after 
stating  that  the  courts  of  Dakota,  Michigan,  and  other 
states  hold  a  doctrine  directly  contrary  to  the  contention 
of  counsel,  further  says:  "But  we  should  feel  constrained 
to  hold  with  these  decisions  were  this  section  956  the  only 
provision  of  our  statute  relating  to  this  subject.  The 
cases  of  which  we  have  been  speaking  seem  to  have  gone 
off  entirely  upon  the  laugua;j:e  of  the  section  of  the  stat- 
utes of  the  respective  states  corresponding  to  our  section 
95(),  and  if  they  had  other  provisions  similar  to  the  suc- 
ceeding sections  of  our  probate  practice  act,  to  which 
we  shall  now  call  attention,  such  fact  seems  to  have 
esi'aped  the  attention  of  the  courts,  and  we  assume  that 
these  further  provisions  of  our  statute  were  not  con- 
tained in  those  under  discussi<»n  when  those  cases  were 
decided.  Our  section  956,  as  we  have  already  seen,  sim- 
ply gives  the  administrator  permission  to  take  possession 
of  the  real  estate*, — at  l(»ast,  it  uses  the  word  'may'  instead 
of  the  word  'shall,'  and  in  the  light  of  the  cases  above 
referred  to,  we  should  construe  such  language  as  they 
have  done,  were  it  not  for  such  further  provisions  of  our 
law."  The  opinion  announces  the  doctrine  that  title  and 
the  rights  incidcMit  tlu^reto  r(\i>ularly  pass  to  an  heir  only 
bv  a  decree  of  distribution  of  the  court  in  which  adminis- 
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tration  proceedings  are  or  have  been  pending.  This  was 
followed  in  the  case  of  Hazclton  v.  BogarduSy  35  Pac.  Rep. 
[Wash.]  602,  but,  as  fully  appears,  the  rule  announced 
w^as  based  on  the  construction  of  the  section  of  the  stat- 
utes of  Washington  almost  if  not  identical  with  ours  in 
terms  connectedly  with  others;  the  effect  of  the  whole 
number  so  viewed  forcing  the  conclusion.  But  there  are 
ho  further  provisions  of  our  law  which,  read  in  connection 
with  section  202,  call  into  existence  such  conditions  as 
confronted  the  Washington  court;  hence  the  opinions 
cited  are  not  in  point  and  the  doctrines  therein  stated 
cannot  be  adopted  or  followed  in  the  case  at  bar. 

A  second  point  discussed  by  the  counsel  for  plaintiff 
in  error  is  that  the  court  erred  in  instructing  the  jury  to 
the  effect  that  the  plaintiff  in  error  had  failed  to  produce 
evidence  sufficient  to  establish  a  title  by  adverse  posses- 
sion. In  regard  to  adverse  possession  and  claim  of  title 
by  reason  thereof  it  has  been  several  times  announced 
by  this  court :  "To  establish  title  to  real  property  in  this 
state  by  virtue  of  the  operation  of  the  statute  of  limita- 
tions there  must  have  been  maintained  by  the  party 
asserting  it  an  actual,  continuous,  notorious,  and  adverse 
possession  of  the  premises  under  claim  of  ownership  dur- 
ing the  full  period  required  by  the  statute."  In  the  opin- 
ion in  the  case  of  Lantry  v.  Parker,  37  Neb.  353,  Avherein 
the  adverse  possession  of  land  was  in  question,  it  was 
said:  "This  evidence  is,  we  think,  sufficient  to  justify  the 
trial  court  in  finding  that  defendant  had  the  notorious, 
continuous,  and  adverse  possession  of  the  land  for  the 
statutory  period.  The  law  does  not  require  that  posses- 
sion shall  be  evidenced  by  a  complete  inclosure,  nor  by 
persons  remaining  continuously  upon  the  land  and  con- 
stantly, from  day  to  day,  performing  acts  of  ownership 
thereon.  It  is  sufficient  if  the  land  is  used  continuously 
for  the  purposes  to  which  it  may  be,  in  its  nature, 
adapted.'^  (See  also  Ticohig  v.  Lcamcry  48  Neb.  247.)  Tak- 
ing into  consideration  the  facts  that  this  land  was  quite 
hilly  and  rough,  or  what  is  commonly  termed  "broken 
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land;"  that  one  portion  of  it  was  so  sandy  as  to  be  used 
as  a  "sand  pit,"  where  persons  procured  sand  for  use  im 
making  mortar  for  plastering  and  other  purposes;  that 
not  a  great  portion  was  arable  land  or  fit  for  cultivation; 
also  the  conditions  existent  in  this  state  during  many 
of  the  years  of  plaintiff  in  error's  alleged  poi^session.  rela- 
tive to  fencing,  cultivation,  and  other  of  the  well-defined 
and  approved  indicia  of  possession,  and  that  many  of 
them  were  not  present  where  the  possession  was  un- 
doubted; also  bearing  in  mind  for  what  purpose  this  land 
was  by  nature  adapted,  we  think  the  evidence  adduceil 
on  the  subject  of  the  adverse  possession  of  plaintiff  ib 
error  was  sufficient  to  demand  that  question  be  subniitt  d 
under  appropriate  instructions  to  the  jury  for  its  con- 
sideration and  determination,  from  which  it  follows  that 
the  court  erred  in  giving  the  instruction  it  did,  and  thc^* 
judgment  must  be  reversed  and  the  cause  remanded. 

RkVEHSED  and  IiEMA.XI>ED. 

u 


N.  N.  Brumback  et  al.  v.  American  Bank  of  Beatrick. 

Filed  February  17, 1898.    No.  7865. 

Trial:  Opening  and  Closing.  The  party  to  an  action  upon  ^-hom  rests 
the  burden  of  the  issues  is  entitled,  on  the  trial  of  the  cause,  to 
open  and  close  the  evidence;  also  (he  arguments  to  the  Jury. 
Hickman  v.  La!/nc,  47  Neb.  177,  followed. 

Error  from  the  district  court  of  Gage  county.      Tried 
below  before  Busii,  J.     IicrcrsctL 

J.  E.  Cohhcii  and  (7.  M.  Johnston,  for  plaintififs  in  em»r. 

a.  E,  White,  contra. 

Harrison,  C.  J. 

This  action  was  instituted  by  the  defendant  in  error  in 
the  district  court  of  Gage  county  to  recover  of  phiintif. 
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in  error  the  amount  alleged  to  be  due  defendant  in  error 
on  a  promissory  note.  Issues  were  joined,  and  as  a  result 
of  a  trial  the  bank  received  a  verdict  and  judgment,  and 
the  opposite  parties  have  presented  the  cause  here  for 
review  in  error  proceeding. 

At  the  inception  of  the  trial  a  motion  or  claim  was 
made  for  plaintiffs  in  error  that  they  be  allowed  the 
opening  and  closing  in  the  introduction  of  testimony  arid 
argument  of  the  cause  to  the  jury.  This  was  overruled, 
to  which  action  an  exception  was  noted  for  the  movers 
and  it  is  of  the  errors  assigned  and  argued.  An  examina- 
tion of  the  pleadings  discloses  that  if  there  had  been  no 
evidence  introduced  the  plaintiff  in  the  action  would  have 
been  entitled  to  a  judgment.  The  iss^ucs  being  thus  joined 
the  motion  for  plaintiffs  in  error  should  have  been  allowed 
and  the  action  thereon  was  an  error  for  which  the  judg- 
ment must  be  reversed.  It  is  provided  in  section  283  of 
the  Code  of  Civil  Procedure:  "When  the  jury  has  been 
sworn  the  trial  shall  proceed  in  the  following  order,  un- 
less the  court  for  special  reasons  otherwise  direct:  *  * 
Third — The  party  who  would  be  defeated,  if  no  evidence 
were  given  on  either  side,  must  first  produce  his  evidence. 
*  *  *  The  parties  may  then  submit  or  argue  the  case 
to  the  jury.  In  the  argument,  the  party  required  first  to 
produce  his  evidence  shall  have  the  opening  and  conclu- 
sion.'^ (See  VJlquain  r.  Finch,  15  Keb.  505;  Rolfe  r.  Pillowl, 
10  Neb.  21;  OwaJia  <t  /?.  F.  Tf.  Co,  r.  W(tlkcr,  17  Neb.  432; 
OsbQune  v.  Kline,  IS  Neb.  344;  lica  r.  Bishop,  41  Neb.  202; 
Hickman  v.  Lnyric,  47  Neb.  177.) 

There  is  but  one  brief  filed,  it  being  that  which  con- 
tains the  argument  on  behalf  of  plaintiffs  in  error,  and 
as  the  case  must  be  remanded  supposably  for  another 
trial,  we  do  not  deem  it  necessary  at  this  time  to  discuss 
the  other  matters  presented. 


Reversed  and  remanded. 
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Jason  R.  George  bt  al.  v.  William  Cleveland. 

Filed  Fbbbuabt  17, 1898.    No.  7776. 

Village  BondB:  Internal  Impboveicents:  Compliance  with  Contract: 
Injunction.  The  electors  of  the  yillage  of  Shelton,  in  Buffalo 
county,  by  a  favorable  yote  on  the  proposition,  authorized  the 
isEuance  and  delivery  of  the  bonds  of  the  village  to  two  desig- 
nated persons  on  the  construction  and  operation  by  said  persons 
of  a  mill.  The  persons  named  did  not  build  the  mill  but  entered 
into  a  copartnership  with  two  other  parties  under  the  name  and 
style  cf  the  Shelton  Milling  &  Grain  Company,  and  the  company 
built  and  operated  the  mill.  Held,  That  the  voters  of  the  village 
could  demand  the  strict  or  literal  performance  of  the  contract; 
and  the  erection  and  operation  of  the  mill  by  the  copartnership 
was  not  such  a  fulfillment  of  the  compact  and  did  not  entitle 
either  the  company  or  the  two  persons  named  in  the  proposition 
approved  by  the  voters  at  the  election  to  demand  and  receive  the 
bonds. 

EuuoR  from  the  district  court  of  Buffalo  county. 
Tried  below  before  Neville,  J.    Affirmed. 

Marston  d  Nevius  and  John  Jf.  Thurston,  for  plaintiffs  in 
error. 

CaWins  d  Pratty  contra. 

Harrison,  C.  J. 

This  action  was  instituted  by  defendant  in  error  for 
himself  and  others  similarly  interested  to  restrain  the 
issuance  and  delivery  of  the  bonds  of  the  village  of  Shel- 
ton, N(*braska,  in  the  aggregate  sum  of  |2,000,  to  Jason 
George  and  Thomas  Turney.  Pleadings  were  filed  by  the 
parties,  by  which  issues  were  joined,  of  which  a  trial  re- 
sulted in  a  decree  by  which  the  delivery  of  said  bonds  was 
perpetually  enjoined  and  restrained.  Prom  such  decree 
the  present  appeal  has  been  perfected. 

It  appears  that  George  and  Stevens  submitted  for  the 
consideration  of  the  citizens  of  Shelton  the  following 
proposition,  the  date  ct  cetera  are  shown  in  copy: 

"We,  the  undersigned,  herewith  submit  the  following 
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I)roposition  to  the  citizens  of  the  village  of  Shelton,  in 
Buffalo  county,  Nebraska,  to-wit:  In  consideration  of  the 
voting  and  delivery  of  bonds  by  the  said  village  of  Shel- 
ton, in  the  sum  of  $2,000,  we  hereby  agree  with  the  said 
citizens  of  Shelton  to  build  and  fully  equip  and  operate 
for  five  years  a  flouring  mill  with  roller  process,  to  be  run 
by  w^ater-power  and  to  do  custom  work,  and  have  a  ca- 
pacity of  75  barrels  per  day;  said  mill  shall  be  24  by  40 
feet,  three  stories  high  exclusive  of  basement,  with  addi- 
tion 16  by  40  feet,  and  to  cost  not  less  than  $15,000. 

"And  we  further  agree  to  produce  flour  equal  in 
quality  and  yield  to  any  flouring  mill  in  the  state.  When 
said  mill  is  completed  and  successfully  run  three  months 
to  the  satisfaction  of  a  citizens'  committee  of  said  village 
of  Shelton,  the  said  bonds  to  be  turned  over  and  delivered 
to  us. 

"Dated  at  Shelton,  Nebraska,  this  10th  day  of  June, 
1893.  J.  R.  George. 

"Thomas  Titrney." 

The  authority  for  the  issuance  of  any  bonds  of  the  char- 
acter involved  in  this  litigation,  if  it  exists,  is  contained 
in  the  provisions  of  our  statute  in  relation  to  issuance  of 
bonds  in  aid  of  works  of  internal  improvements.  A  peti- 
tion w^as  presented  to  the  county  board  and,  pursuant  to 
the  prayer  thereof,  an  election  called  for  the  purpose  of 
taking  a  vote  of  the  citizens  on  the  question  of  the  issu- 
ance of  the  bonds  and  their  donation  to  the  parties  who 
had  made  the  offer,  in  accordance  with  the  terms  and  on 
their  compliance  with  the  conditions  and  obligations  by 
the  offer  placed  on  them.  The  published  call  and  notices 
of  the  election,  the  holding  of  which  was  fixed  and  oc- 
curred of  date  July  IS,  1893,  contained  the  following  as 
of  the  epsential  portions  of  the  projiosition  submitted: 

"Shall  the  village  of  Shelton  and  state  of  Nebraska 
issue  the  bonds  of  the  vilhige  of  Shelton  to  the  amount  of 
f2,O0O,payable  to  J.  IJ.  Oeorge  and  Thomas  Turney,  or 
bearer,  on  the  exi)iration  of  ten  years  from  the  date  of 
same,  and  bearing  interest  at  the  rate  of  six  per  cent  per 
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annum,  payable  annually,  with  coupons  attached  to  said 
bonds  payaWe  to  bearer  at  the  office  of  the  treasurer  of 
Buffalo  county,  Nebraska?  And  shall  the  county  board 
cause  to  be  levied  annually  upon  the  taxable  property  of 
the  village  of  Shelton,  in  addition  to  the  regular  taxes, 
an  amount  of  taxes  sufficient  to  pay  the  annual  interest 
on  said  bonds  to-wit,  one  hundred  and  twenty  dollars, 
and  two  hundred  dollars  each  year  for  ten  years  to  pay 
the  principal?  Said  bonds  to  be  held  in  trust  by  the 
trustees  of  the  said  village  of  Shelton,  to  be  turned  over 
to  the  said  J.  B.  George  and  Thomas  Turney  when  they 
shall  have  erected  in  the  said  village  of  Shelton  a  flouring 
mill,  with  roller  process,  to  be  run  by  water-power  and 
to  do  custom  work,  three  stories  high,  exclusive  of  base- 
ment, main  part  to  be  24x40  feet  with  addition  16x40 
feet  with  a  capacity  of  seventy-five  barrels  per  day,  and 
to  cost  not  less  than  |1 5,000,  provided  that  said  bonds 
shall  not  be  so  turned  over  by  said  trustees  until  said 
mill  has  been  fully  equipped  and  successfully  operated 
for  three  (3)  months." 

The  original  petition  presented  (as  is  stated  in  short 
in  the  brief  filed  for  the  defendant  in  error)  the  following 
reasons  w  hy  the  bonds  should  not  be  delivered : 

"1.  That  the  notice  of  the  election  was  not  published 
for  four  weeks  as  required  by  law. 

"2.  That  no  copy  of  the  question  submitted  was  posted 
up  at  the  place  of  voting  during  the  election. 

^*3.  That  the  petition  for  said  election  was  not  signed 
by  fifty  freeholders. 

"4.  That  no  notice  of  the  result  of  said  election  had 
been  published  for  two  wrecks  or  at  all. 

"5.  That  the  mill  for  which  said  bonds  were  voted  was 
not  a  public  mill  within  the  provisions  of  section  27,  chap- 
ter 57,  Compiled  Statutes,  and  that  it  did  not  and  could 
not  grind  for  toll  as  required  by  said  chapter  57,  Com- 
piled Statutes,  concerning  public  mills. 

"6.  That  the  donees  had  not  complied  with  the  terms 
of  the  proposition,  in  that  they  had  not  built  a  mill  cost- 
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ing  fifteen  thousand  dollars,  nor  any  greater  sum  than 
t^  thousand  dollars/' 

During  the  trial  it  appeared  in  evidence  (it  was  of  the 
testimony  given  by  Mr.  George,  one  of  the  plaintiffs  in 
error)  that  about  August  1,  1893,  or  subsequent  to  the 
election,  the  result  of  which  was  favorable  to  the  issuance 
of  the  bonds,  and  prior  to  the  erection  of  the  mill,  Jason 
R.  George  and  Thomas  Turney,  with  two  other  persons, 
formed  a  copartnership  under  the  name  and  style  of  the 
^•Shelton  Milling  &  Grain  Company,"  a  one-third  interest 
in  the  mill  property  being  conveyed  to  the  tw^o  parties 
who  joined  in  the  copartnership  with  Mr.  George  and  Mr. 
Turney,  and  the  company  builded  and  owned  the  mill  by 
reason  of  the  construction  of  which  George  and  Turney 
claimed  the  right  to  demand  the  delivery  of  the  bonds  to 
them.  Leave  was  then  asked  for  defendant  in  error  to 
tile  an  amendment  to  the  petition  to  conform  to  the  facts 
as  proved,  and  to  which  we  have  just  referred.  This  was 
granted,  and  the  amendment  was  prepared  and  filed. 
The  trial  court  embodied  in  its  decree  the  following  find- 
ings: 

'•].  That  the  petition  presented  to  the  county  board 
for  calling  of  the  election  mentioned  in  the  petition 
herein  was  in  all  respects  legal  and  sufficient. 

"2.  That  the  publication  of  the  notice  of  said  election 
was  full,  complete,  and  in  accordance  with  law. 

"3.  That  a  copy  of  the  proposition  contained  in  said 
notice  was  duly  posted  at  the  polling  place  in  the  said 
village  of  Shelton  on  the  day  of  said  election,  as  required 
by  law. 

"4.  That  the  canvass  of  the  return  of  said  election  was 
duly  made  by  the  proper  officers,  and  report  thereof  made 
to  the  county  board,  and  that  said  proposition  was  duly 
declared  carried  in  accordance  with  law. 

'"5.  The  court  doth  further  find  that  all  the  preliminary 
steps  necessary  to  tlie  validity  of  said  bonds,  if  issued, 
were  duly  taken  and  had  in  accordance  with  the  statute. 

'*6.  That  the  said  mill  erected  was  an  internal  improve- 
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ment,  and  public  mill  under  the  statute,  under  and  by 
virtue  of  which  the  said  preliminary  proceedings  were 
taken  and  had;  that  said  bonds  were  duly  issued,  regis- 
tered, and  placed  in  the  hands  of  the  trustees  of  said  vil- 
lage of  Shelton,  under  the  terms  of  said  proposition. 

"7.  The  court  doth  further  find  that  the  evidence  in 
this  case  shows  that  a  proposition  was  made  in  writing 
by  the  defendants  J.  R.  George  and  Thomas  Turney  to 
construct  and  operate  a  mill  of  certain  dimensions,  char- 
acter, and  capacity,  described  in  said  proposition,  and  to 
cost  not  less  than  f  15,000,  and  that  the  schedule  show- 
ing the  items  of  cost  of  said  mill,  in  evidence,  shows  that 
among  said  items  was  one  of  f 7,000  for  the  plant,  which 
consisted  of  a  water  privilege,  right  of  flow^age,  race,  and 
superstructure  of  an  old  grist  mill  occupying  the  present 
site  of  the  mill  tendered  as  being  constructed  in  accord- 
ance with  the  terms  of  said  proposition.  That  there  was 
no  proper  evidence  showing  that  the  taxpayers  of  said 
village  voted  upon  said  proposition  with  the  knowledge 
that  said  'old  plant'  was  to  be  a  part  of  the  said  sum  of 
fl5,000,  which  said  proposed  mill  should  cost,  and  the 
court  therefore  finds  that  by  reason  of  the  failure  to  em- 
body the  proposed  use  of  said  'old  plant'  in  the  said 
proposition  in  writing  was  a  failure  to  inform  the  legal 
voters  of  said  village  of  the  full  terms  and  complete  con- 
sideration offered  for  the  issue  of  said  bonds,  and  for 
that  reason  the  delivery  of  said  bonds  should  be  re- 
strained. 

"8.  The  court  further  finds'  that  after  said  election, 
and  before  the  construction  of  said  mill,  the  said  Jason 
R.  George  and  Thomas  Turney,  the  beneficiaries  named 
in  said  bonds,  and  about  the  first  day  of  August,  1893, 
took  into  partnership  with  them  two  other  persons 
and  formed  a  copartnership  under  the  name  and.  style  of 
the  Shelton  Milling  and  Grain  Company,  and  conveyed 
to  said  two  persons  a  one-third  interest  in  said  mill 
property,  and  that  said  copartnership  constructed  said 
mill.     And  the  court  finds  that  by  such  a  proceeding  the 
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real  benofidaries  in  paid  bonds,  and  tlie  donees  thereof, 
were  ohanjLied  and  that  said  mill  was  not  constructed  by 
the  said  Jason  U.  (i(M)rj;e  and  Tlionias  Turney  as  re- 
quired by  tlie  terms  of  said  i)ro])osition  and  contract  on 
the  part  of  the  taxpayers  of  said  village,  and  for  that 
reason  the  delivery  of  said  bonds  should  be  restrained." 

From  which  will  be  «>athered  that  finding  numbered  8 
is  one  which  in  and  of  itself  furnishes  sufficient  basis  and 
support  for  the  decree  r(Mulered.  There  can  be  no  doubt 
of  the  propriety  of  such  an  amendment  of  the  petition 
as  w'as  asked  or  the  right  of  the  court  to  allow  it,  or  that 
it  was  an  entirely  correct  action  in  the  present  case. 
The  citizens,  the  electors,  having  been  informe<l  by  the 
oflFer  as  first  made  in  the  petition  circulated  and  pre- 
sented to  the  county  board,  in  a  call  for  notices  of  the 
election,  and  in  tlie  proposition  submitted,  in  fact  at 
every  stage  of  the  proceedings,  that  the  mill  would  be 
erected  and  operated  by  Jason  R.  George  and  Thomas 
Turney,  this  being  the  (consideration  to  be  received  by 
them  and  which  they  had  stamped  with  their  ai>proval 
and  sanctioned  by  their  votes,  were  entitled  not  only  to 
expect,  but  to  demand  that  the  conditions  and  terms  of 
the  compact,  for  such  it  was,  be  exactly  fulfilled — be  liter- 
ally performed.  The  construction  and  operation  of  the 
mill  by  the  Shelton  Milling  &  Grain  Company  was  not  a 
literal  compliance  with  the  contract  and  did  not  confer 
upon  it  the  right  to  demand  and  receive  the  bonds;  nor 
did  it  place  George  and  Turney  in  a  position  to  entitle 
them  to  the  bonds,  nor  to  receive  them  in  part  for  their 
own  benefit  and  in  part  for  the  benefit  of  their  partners; 
nor  to  demand  and  receive  them  in  their  names  but  in 
reality  for  the  company. 

In  the  case  of  ToiniHhip  of  Midland  v.  County  Board  of 
Gage  County,  37  Neb.  582,  it  was  sought  to  restrain  the 
issuance  and  delivery  of  certain  bonds  of  the  township. 
The  issuance  of  the  bonds  to  a  designated  railroad  com- 
pany in  aid  of  the  construction  of  its  railroad  had  been 
authorized  by  a  vote  of  the  electors  of  the  township. 
50 
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The  (h^si^uated  (company  did  not  complete  the  railroad, 
but  sold  and  transferred  all  its  rij^jhts  and  interests  to 
another  company,  which  completed  the  railroad  and 
claimed  the  bonds.  The  trial  court,  by  decree,  per- 
petually enjoined  the  issuance  of  the  bonds.  On  appeal 
to  this  court,  in  its  opinion  this  court  said:  '*The  petition 
presented  to  the  board  of  supervisors  by  the  freeholders 
of  the  township  prayed  the  calling  therein  of  an  election 
and  the  submission  to  the  electors  of  a  proposition  to  aid 
the  railroad  company.  The  proposition  submitted  to  the 
electors  was  to  aid  the  railroad  company.  The  electors 
voted  to  aid  the  railroad  company  and  authorized  the 
board  of  supervisors,  on  the  completion  of  the  improve- 
ment by  the  railroad  comjiany,  to  issue  the  bonds  of  the 
township  and  deliver  them  to  the  railroad  company. 
Yet  this  railroad  company  did  not -complete  the  im- 
provement. It  sold  out  .its  property  and  franchises,  and 
its  vendee  built  the  improvement  and  now  claims  the 
bonds.  This  will  not  do.  If  one  vendee  can  claim  this 
aid  successfully,  any  vendw  of  the  railroad  company 
can.  ♦  ♦  •  The  electors  of  the  township  are  entitled 
to  stand  on  the  very  letter  of  their  promise.  If  they 
promised  a  donation  to  A  if  he  would  build  a  certain  im- 
provement, it  does  not  f(dlow  that  B  is  entitled  to  the 
donation,  thou<»:h  he  builds  the  improvement;  in  other 
words,  the  township  electors  desiji^nated  the  donee  and 
only  the  one  desijiuated  (*an  take  the  donation.  The 
electors  did  not  authorize  the  supervisors  to  deliver  the 
bonds  voted  to  the  railroad  company  or  its  vendee,  and 
had  they,  it  would  have  been  ineffectual  and  the  bond 
invalid.  {Jonen  r.  llurJhurt^  13  Neb.  125;  Spurck  v.  TAn- 
coin  (t  X.  W.  R.  (*o.,  14  Neb.  293;  State  v.  Roggen.  22  Neb. 
118.)  The  most  that  can  be  said  for  the  appellees  is  that 
the  electors  of  this  township  authorized  their  agents, 
the  board  of  supervisors  and  the  county  clerk  of  Gage 
county,  to  issue  the  bonds  of  said  Midland  township  and 
deliver  them  to  the  railroad  company  when  it  had  built 
a  certain  improvement.     The  railroad  company  never 
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complied  witli  the  condition  coupled  with  the  authority 
given  by  the  township  eh^ctors  to  its  agents.  The  vende(» 
of  the  railroad  has  complied  with  the  condition  to  build 
the  improvement,  and  it  now  claims  these  agents  should 
deliver  the  bonds  to  it.  Authority  from  a  principal  to 
an  agent  to  do  a  specific  act  is  limited  to  that  act."  (See 
also  State  r.  Commis^^ionvrs  of  Nemaha  County,  10  Kan. 
577.) 

In  the  case  of  Nash  v.  Baler,  37  Neb.  713,  in  which  the 
relief  sought  was  to  enjoin  the  collection  of  $75,000  of 
bonds  which,  by  vote,  the  citizens  of  Kearney  had 
donated  in  aid  of  the  construction  by  the  Kearney  & 
Black  Hills  Railway  Company  of  its  railroad  on  the 
ground  that  it  had  been  represented  to  the  voters  that 
the  road  -when  built  would  be  and  operate  as  an  entirely 
independent  line  and  not  under  the  control  of  any  other 
railroad  or  railway  and  that  said  statement  was  untrue, 
in  the  discussion  of  one  of  the  questions  presented  this 
court  states:  "In  the  case  under  consideration  the  repre- 
sentation was  of  the  existence  of  a  fact  of  controlling 
weight  with  the  electors  called  upon  to  vote  bonds  in 
aid  of  the  enterprise  projected.  The  voter  could  only 
know  of  the  nature  and  object  of  the  project  to  be 
assisted,  by  the  representations  of  its  promoters.  These 
representations  necessarily  referred  to  future  conditions, 
the  power  to  establish  which  was  lodged  in  the  promoters 
of  the  scheme.  The  promise  was,  that  the  road,  when 
built,  should  exist  and  operate  in  entire  independence  of 
the  domination  of  another  road  already  in  existence.  It 
might  be  that  this  independence  was  undesirable,  use- 
less, and  worthless.  That  proposition,  however,  should 
have  been  argued  to  the  voters.  It  cannot  now  be  urged 
against  them.  In  an  opinion  in  this  court,  in  Township 
of  Midland  v.  County  Board  of  Gage  County,  37  Neb.  582, 
filed  during  the  present  term,  it  has  been  held  that  the 
electors  of  a  township  are  entitled  to  stand  upon  the  very 
letter  of  their  promise,  a  wholesome  rule  which  should 
be  extended  to  the  facts  under  consideration.     In  the 
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case  at  bar  it  may  be  that  the  insistence  upon  independ- 
ence of  the  Union  Paciific  Railway  was  without  reason, 
and  even  merely  whimsical,  yet  it  was  a  condition  which 
the  voters  had  a  right  to  insist  upon  as  qualifying  their 
proposed  donations.  The  propriety  of  employing  the 
power  of  taxation  to  making  donations  to  enterprises  in 
no  way  connected  with  the  administration  of  govern- 
ment may  well  be  doubted  in  any  case.  Such  restrictive 
conditions  as  the  voters  see  fit  to  insist  upon  must  not 
be  ignored  by  the  proposed  donee,  especially  after  ac- 
cepting the  donation  burdened  with  them."  A  rehear- 
ing was  moved  for  and  granted,  and  in  a  second  opinion, 
reported  in  40  Neb.  294,  it  was  said:  "The  argument  upon 
the  rehearing  is  largely  directed  to  the  proposition  that 
the  evidence  failed  to  establish  some  elements  necessary 
to  sustain  a  claim  for  relief  on  the  ground  of  false  repre- 
sentations. We  think  that  each  one  of  these  elements  is 
fairly  established  by  the  proof  in  the  case,  but  if  the  case 
depended  upon  other  principles  the  result  would  be  the 
same.  It  is  an  incontrovertible  fact  that  the  contract 
of  the  voters,  in  view  of  the  representations  made  and 
assurances  held  out,  was  for  a  railroad  independent  of 
other  lines  and  not  subject  to  the  control  of  any  other 
road.  What  they  obtained  was  in  fact  a  railroad  prac- 
tically owned  and  absolutely  controlled  by  the  Union 
Pacific  Railroad  Company,  and  bound  to  it  by  a  close 
traffic  agreement.  Commenting  upon  certain  language 
in  the  former  opinion,  as  to  the  propriety  of  exercising 
the  taxing  power  for  such  purposes,  counsel  insist  that 
that  question  is  for  the  legislative  branch  of  the  govern- 
ment and  not  for  the  courts.  This  may  be  conceded,  but 
still,  if  taxes  are  to  be  imposed  upon  the  whole  body  of 
taxpayers  by  a  vote  of  a  certain  proportion  of  them  for 
the  purpose,  not  of  exercising  any  legitimate  function  of 
government,  but  solely  for  the  purpose  of  making  a  gift 
in  aid  of  an  enterprise  quasi-public  in  its  nature,  but  still 
of  a  business  character,  it  is  the  duty  of  the  courts  to 
see  that  such  power  is  not  abused;  that  the  donees  bring 
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themselves  within  the  strict  terms  of  the  grant,  and  that 
the  donors  receive  precisely  what  they  bargain  for." 

The  doctrines  announced  in  the  opinions  of  this  court, 
from  which  we  have  quoted,  are  directly  pertinent  and 
applicable  in  and  to  the  state  of  facts  of  the  case  at  bar 
and  must  govern  its  decision. 

There  are  other  questions  argued  in  the  briefs,  and 
they  were  also  presented  in  the  oral  argument,  but,  in 
view  of  the  disposition  of  the  cause  which  must  follow 
from  the  conclusion  reached  on  the  grounds  which  we 
have  considered  and  determined,  their  discussion  is  un- 
necessary and  will  be  omitted.  The  judgment  of  the 
district  court  is 

Affirmed. 


Lewis  E.  Karnes  v.  George  E.  Dovey  et  al. 

Filed  February  17, 1898.    No.  9754. 

Exemption:  Wages.  It  is  the  puipose  of  the  statutory  law  to  ab- 
solutely exempt  from  forced  application  to  payment  of  indebted- 
ness the  sixty  days*  wages  of  parties  designated  in  the  statute. 


2.  :    :    Assignment  of  Claim:    Damages.    If  an  account, 

claim,  or  evidence  of  indebtedness  has  been  sold  and  assigned 
by  the  party  to  whom  it  belonged,  and  in  an  action  in  the  courts 
of  this  or  another  state  or  a  territory  the  exempt  wages  of  the 
debtor  have  been  taken  under  process  and  applied  to  the  payment 
of  such  indebtedness,  in  an  action  by  the  debtor  against  the 
original  owner  thereof  to  recover  the  amounts  as  provided  by 
statute  he  may,  if  there  are  facts  shown  in  evidence  from  which 
an  inference  or  conclusion  might  be  drawn  that  the  assignment 
had  been  made  without  any  intent  or  purpose  on  the  part  of  the 
assignor  to  avoid  or  evade  the  effect  of  the  exemption  laws,  the 
question  of  the  existence  or  non-existence  of  such  intention  or 
purpose  is  one  of  fact  to  be  determined  by  the  jury  under  appro- 
priate instructions;  and  an  instruction  requested  to  be  given 
which  ignores  said  proposition  is  erroneous  and  its  refusal  proper. 

3.  Instructions:   Asskjnments   of   Error.    Errors    in   giving   instruc- 

tions and  in  refusals  to  give  requested  instructions  must  be  sepa- 
rately assigned  in  ihe  motion  for  a  new  trial  and  petition  in  error. 
Where  this  rule  is  violated  and  the  trial  court's  action  is  deter- 
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mined  to  have  been  proper  as  to  one  of  either  of  instructions  siiren 
or  r.  fus'd  In  re  a  ion  to  wnich  errors  have  baen  assigned  in  gro^s, 
the  as.ignmcDt  need  be  no  further  considered. 

EuROH  from  tlie  district  court  of  Cass  county.     Tried 
below  before  Kamsey,  J.     Affirmed. 

1),  O.  Diryrr  and  E,  //.  iroo/c;/,  for  plaintiff  in  error. 

BceHifU  if  liooty  Byron  Clark,  and  V.  A.  R^ttcls,  confriM. 

IIakuisox,  C.  J. 

It  appears  b(»rein  that  on  and  prior  to  August  19,  1892. 
th(»  defendants  in  error  were,  as  partners,  enj^aged  in  gen- 
eral mercantile  business  in  the  city  of  Plattsmouth,  this 
state,  and  the  plaintiff  in  error  on  the  date  mentioned 
was  indebted  to  tliem  on  account;  that  said  account  was 
then  sold  and  assij^ned  to  a  third  party,  who  in  a  c<)urt 
of  the  state  of  Iowa  instituted  an  action  thereon  in  which 
a  wilt  of  attax'hment  was  procured  to  issue,  accompanied 
by  a  summons  in  garnishment  against,  and  which  was 
served  on,  the  Chicago,  Burlington  &  Quincy  Railroad 
(^ompany,  owner  and  operator  as  assignee  of  the  Bur- 
lington &  Missouri  JUver  Kailroad  Company  in  Nebiaska, 
of  which  last  mentioned  company  the  plaintiff  in  error 
was  an  em  ploy  (5;  that  as  a  result  of  said  action  in  the 
Iowa  court  the  wages  of  the  plaintiff  in  error,  which  he 
asserts  herein  were  by  the  laws  of  this  state  exempted 
from  forced  application  to  the  payment  of  his  indebted- 
ness of  which  was  the  account  sold  bj'  defendants  in 
(»rror,  w(»re  taken  nnd  ai)i>ropriated  in  payment  of  said  ac- 
count. The  present  action  was  commenced  in  the  district 
court  of  Cass  county  to  recover  of  defendants  the  damages 
alleg<Hl  to  hav<»  becMi  suffered  by  plaintiff  by  reason  of 
the  alh^ged  assignment  by  defendants  of  the  account  and 
tire  subse(iu(»nt  i)roceedings  in  the  Iowa  court  and  the 
seizure*  and  application  therein  of  the  exempt  wages  of 
tli(»  ]>laintiff.  Issut^s  were  joined,  and  in  a  trial  tlie  de- 
fendants were  suci-essful  and  the  plaintiff  presents  the 
cause  to  this  court  for  review. 
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It  is  argued  that  the  trial  court  erred  in  refusing;  to 
give  in  cliarge  to  the  jury  instruetion  numbered  2,  re- 
quested for  plaintiff,  in  terms  as  follows:  ''The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence 
that  plaintiff'  is  the  head  of  a  family  and  a  resident  of 
this  state,  and  that  the  money  attached  by  the  Iowa 
court  was  earned  within  the  period  of  sixty  days  prior 
thereto,  then  and  in  that  case  your  verdict  should  be  for 
the  plaintiff,  and  in  this  ccmnection  you  are  instructed 
that  under  the  laws  of  Nebraska  a  creditor  cannot  law- 
fully assign  a  claim  against  a  resident  debtor  of  Ne- 
braska to  a  person  in  another  state  and  have  exempt 
wages  taken  by  such  persons  in  the  other  state/'  And 
in  this  connection  it  is  also  urged  that  it  was  err.)r  of  the 
court  to  give  paragraph  numbered  3  of  its  charge  to  the 
jury.  The  first  would,  if  it  had  been  read  in  conn(M*tion 
with  the  other  portions  of  the  charge,  have  informed  the 
jury,  as  is  claimed  in  argument,  that  if  an  account 
against  certain  parties  designated  in  our  statutes  was 
by  the  owner  thereof  assigned  and  by  the  assignee  or 
other  person  to  whom  it  might  be  further  assigned  taken 
to  another  state  and  ^uit  thereon  instituted  in  which  the 
wages  earned  within  the  sixty  days  v.v  thuo  fixed  by  law 
were  taken  and  api)lied  in  satisfaction  of  the  account,  an 
action  would  lie  and  could  be  successfully  maintained 
against  the  original  owner  and  assignor,  and  the  verdict, 
regardless  of  the  appearance  of  other  fact  or  facts  in 
evidence,  should  in  this  case  be  against  the  defendants. 
Paragraph  numbered  3  given,  and  which,  as  we  have 
stated,  is  attacked  in  this  connection,  was  in  <*fTect  the 
same  as  that  numbered  2  requett(d  for  plaintiff,  excei)t 
in  that  it  informed  the  jury  if  it  further  a])])ear(Ml  in  evi- 
dence that  the  a(*count  was  sold  and  assii;n<Ml  without 
an\  intent  or  puri)ose  on  the  part  of  the  assignors  of 
evading  the  exempticm  laws  of  the  state  the*  verdict 
should  be  for  the  defendants.  It  is  lu'ovideil  in  section 
7)31^  of  the  Code  of  Civil  Procedure:  "The  wages  of 
laborers,  mechanics,  and  clerks  who  are  hea<ls  of  fam- 
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ilies,  in  the  hands  of  those  by  whom  such  laborers, 
mechanics,  or  clerks  may  be  employed,  both  before  and 
after  such  wages  shall  be  due,  shall  be  exempt  from  the 
operation  of  attachment,  execution,  and  garnishee  pro- 
cess; Provided^  That  not  more  than  sixty  days'  wages 
shall  be  exempt."  And  on  the  same  subject,  in  section 
531c:  "That  it  be,  and  is  hereby  declared,  unlawful  for 
any  creditor  of,  or  other  holder  of  any  evidence  of  debt, 
book  account,  or  claim  of  any  name  or  nature  against  any 
laborer,  servant,  clerk,  or  other  employ^  of  any  corpora- 
tion, firm,  or  individual  in  this  state,  for  the  purpose 
below  stated,  to  sell,  assign,  transfer,  or  by  any  means 
dispose  of  any  such  claim,  book  account,  bill,  or  debt  of 
any  name  or  nature  whatever,  to  any  person  or  persons, 
firm,  corporation,  or  institution,  or  to  institute  in  this 
state  or  elsewhere,  or  prosecute  any  suit  or  action  for 
any  such  claim  or  debt  against  any  such  hibi»rer,  servant, 
clerk,  or  employ^  by  any  process  seeking  to  seize,  attach, 
or  garnish  the  wages  of  such  person  or  persons  earned 
within  sixty  days  prior  to  the  commencement  of  such 
proceeding,  for  the  purpose  of  avoiding  the  effect  of  the 
laws  of  the  state  of  Nebraska  concerning  exemptions.^ 
In  section  531e:  "In  any  proceeding,  civil  or  criminal, 
growing  out  of  a  breach  of  sections  one  or  two  of  this 
act,  proof  of  the  institution  of  a  suit,  or  service  of  gar- 
nishment summons  by  any  persons,  firm,  or  individual,  in 
any  court  of  any  state  or  territory  other  than  this  state 
or  in  tliis  state,  to  seize,  by  process  of  garnishment  or 
otherwise,  any  of  the  wages  of  such  persons  as  defined  in 
section  one  of  this  act,  shall  be  deemed  prima  facie  evi- 
dence of  an  evasion  of  the  laws  of  the  state  of  Nebraska 
and  a  breach  of  the  provisions  of  this  act  on  the  part  of 
the  creditor  or  resident  in  Nebraska  causing  the  same  to 
be  done/'  Also,  in  531/:  "Any  persons,  firm,  company, 
corporation,  or  business  institution  guilty  of  a  violation 
of  sections  one  or  two  of  this  act  shall  be  liable  to  the 
pai-ty  injured  through  such  violation  of  this  act,  for  the 
amount  of  the  debt  sold,  assigned,  transfeiTed,  garnished, 
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or  sued  upon,  with  all  costs  and  expenses  and  a  reasona- 
ble attorney's  fee,  to  be  recovered  in  any  court  of  com- 
petent jurisdiction  in  this  state."  The  object  of  these 
and  other  provisions  of  statute  on  the  subject,  it  is  evi- 
dent, is  to  exempt  absolutely,  if  possible,  the  wages  of 
the  persons  designated,  to  the  extent  or  amount  stated, 
and  they  should  be  construed  in  such  manner  as  to  ren- 
der them  effective  of  the  expressed  purpose.  If  we  give 
the  language  used  its  ordinary  and  precise  import,  al- 
ways bearing  in  mind  the  object  sought  to  be  accom- 
plished by  the  law-makers  who  framed  and  enacted  the 
portions  of  our  law  now  under  consideration,  we  think 
it  is  clear  that  if  it  appears  in  evidence  that  an  account 
or  claim  has  been  assigned  and  an  action  instituted 
thereon  by  the  assignee  in  a  state  other  than  this  in 
which  the  exempt  wages  of  the  debtor  have  been  seized 
and  appropriated  to  the  payment  of  the  debt,  and  other 
facts  have  been  shown  from  which  the  fair  inference  or 
conclusion  might  be  drawn  that  the  assignment  by  the 
original  owner  of  the  claim  had  been  wholly  without  any 
intention  or  purpose  of  avoiding  or  evading  the  law  of 
exemptions,  the  questions  are  of  fact  and  to  be  sub- 
mitted to  the  jury  under  proper  instructions,  and  in  this 
view  of  the  matter  the  instruction  requested  and  refused 
was  erroneous,  in  that  it  ignored  the  proposition  of  the 
good  faith  of  the  assignors  of  the  account  at  the  time  of 
such  transfer;  and  the  one  given  was  correct,  in  that  it 
noticed  the  proposition  which  was  omitted  from  the  re- 
quested instruction. 

It  is  an  established  rule  that  alleged  errors  in  regard 
to  instructions  given  or  refused  must  be  specifically  and 
separately  assigned  in  both  motion  for  a  new  trial  and 
the  petition  in  error;  that  if  they  be  grouped  in  assign- 
ment in  either  pleading  the  errors  indicated  will  be  ex- 
amined no  further  if  it  be  ascertained  that  one  of  the 
errors  of  the  group  alleged  is  without  force.  (See 
Graham  v.  Frazier,  49  Neb.  90;  Johnatoti  \\  Mihraul'ee  d 
Wyoming  Investment  Co,y  49  Neb.  68;    Dcnise  v.  City  of 
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Omaha,  49  Neb.  750.)  In  this  case  errors  were  assigned 
in  group  in  the  motion  for  new  trial  in  relation  to  several 
instructions  given,  and  in  the  same  manner  in  both  mo- 
tion for  a  new  trial  and  the  petition  in  error  of  instruc- 
tions requested  for  plaintiff  in  error  and  refused,  and 
having  determined  that  one  given  was  without  error  and 
of  one  refused  tlie  action  was  proper,  we  need  consider 
no  further  alleged  errors  as  to  either  group.  There  are 
no  other  objections  presented  in  argument,  and  it  follows 
that  the  judgment  of  the  district  court  must  be 

Affirmed. 


g  234^     Chicago,  Burlington  &  Quincy  Railroad  Company  v. 

John  Pollard. 

Filed  February  17, 1898.     No.  7698. 

1.  Bailroad-CrossiDg:  Dancier:  Notice.  A  railroad-crossing  Is  a  place 
of  danger,  and  ail  persons  to  whom  negligence  may  be  imputed 
are  bciind  to  take  notice  of  that  fact. 

2. : :  NECJLKJENrK.  A  traveler  on  a  street  or  public  high- 
way apprcach'ng  a  railrcad-crcssing  thereof  for  the  purpose  of 
U3irg  it  or  going  over  must  exercise  ordinary  care,  or  such  care 
as  would  be  exeicised  by  a  prudent  man  under  all  the  facts  and 
•  circumsiarcfs  attendant  upon  and  surrounding  his  approach  to 
and  crossing  the  track. 

3.  N(gb*gence:  Qi  estion  for  Jtry.  If  different  minds  may  reasonably 
draw  different  conclusions  or  inferences  from  the  state  of  facts 
cs  ab'ishtd  by  the  evidence  in  a  cause,  whether  such  facts  show 
ncgrgjnce  or  ccntributory  negligence  is  not  a  question  of  law  for 
tl  e  court  lut  must  be  submitted  to  the  jury.  Omaha  S.  !i.  Co.  r. 
Linluirisrn,  40  Neb.  37,  followed.. 

4. :  EvjDKNCE.    The  evidence  in  this  case  examined,  and  hefd  not 

to  establish  conclusively  and  as  matter  of  legal  imputation  con- 
tributoiy  ncglgence  on  the  part  of  the  plaintiff. 

5. : .     Actions  cf  the  trial  court  in  giving  and  in  refusing 

to  give  ins<  rue  lions  in  charge  to  the  jury,  and  to  which  exceptions 
were  urged,  examined,  and  held  not  erroneous  or  not  prejudicially 
so. 
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Error  from  the  district  court  of  Saunders  county. 
Tried  below  before  Bates,  J.     Affirnied. 

J.  W.  Detreese  and  F.  E.  Bishop,  for  plaintiflf  in  error. 

Sawyer,  Snell  &  Frosty  contra. 

Harrison,  C.  J. 

The  plaintiflf  in  this  action,  commenced  in  the  district 
court  of  Saunders  county,  souf!:ht  of  the  company  a  re- 
covery of  damages  which  he  alleged  became  his  due  by 
reason  of  injuries  to  himself  and  the  destruction  of  a 
wagon  and  harness,  caused  by  the  negligence  and  care- 
lessness of  the  company's  employes  in  the  operation  and 
running  of  a  locomotive  and  passenger  train  of  the  com- 
pany over  and  on  its  line  of  road  through  the  village  of 
Greenwood,  this  state;  that  by  reason  of  such  negligence 
and  carelessness  the  said  locomotive  and  train  of  the 
company  struck  the  wagon  in  which,  with  team  of  horses 
attached,  the  plaintifl'  was  crossing  the  railroad  of  the 
company  at  the  regular  street  crossing  thereof  in  said 
village,  and  threw  the  plaintiff  from  the  wagon  and  in- 
flicted on  him  the  permanent  injuries  of  which  he  com- 
plained, and  destroyed  his  wagon  and  harness.  The  an- 
swer of  the  company  placed  in  issue  the  material  allega- 
tions of  plaintiff's  petition  and  alleged  affirmatively  that 
the  injuries  to  himself  and  his  property,  if  any  occurred 
at  the  time  and  place  claimed,  were  the  results  of  his 
own  negligence  and  careh^ssness.  Of  the  issues  joined 
there  was  a  trial  to  the  court  and  a  jury.  The  verdict 
was  returned  favorable  to  plaintiff*  and  judgment  ren- 
dered thereon.  The  cause  is  presented  to  this  court  by 
error  proceeding  on  the  part  of  the  company. 

The  discussion  in  the  argument  is,  as  was  stated  by 
counsel,  confined  to  two  or  three  points,  the  main  one 
of  which  is  that  there  was  such  contribulorv  nefflijrence 
on  the  part  of  plaintiff*  as  to  d(^feat  a  recovery  on  his  part 
though  the  company  might  have  been  negligent.     It  is 
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insisted  in  this  connection  that  the  evidence  in  the  case 
shows  conclusively,  and  as  a  matter  of  legal  imputation, 
negligence  in  the  actions  of  plaintifif  which  must  defeat 
his  action  to  recover  for  the  alleged  negligence  of  the 
company. 

This  is  one  of  the  class  of  cases  based  on  the  incidents 
of  accidents  at  crossings  of  streets  or  public  highways 
and  linos  of  railroads,  in  all  of  which  as  to  the  facts  and 
circimi stances  there  is  a  general  likeness  or  resemblance, 
though  in  each  there  appears  some  particular  and  dis- 
tinguishing facts  or  details  not  present  in  others.  In 
this  case  the  plaintifif  testified  as  follows: 

Q.  Were  you  in  the  village  of  Greenwood  on  the  8th  of 
April,  1893? 

A.  Yes,  sir;  in  the  afternoon. 

Q.  What  did  you  take  down,  anything  that  day? 

A.  I  took,  I  and  my  boy  took,  down  a  couple  of  loads 
of  corn. 

Q.  Did  he  drive  one  team  and  you  another? 

A.  Yes,  sir. 

Q.  In  going  from  your  place  to  the  elevators  there  in 
Greenwood  did  you  cross  any  railroad  track? 

A.  Yes,  sir. 

Q.  On  what  street? 

A.  I  think  they  call  it  First  street 

Q.  What  did  you  do  with  the  corn  that  you  took  to 
town  that  day? 

A.  Dumped  it  in  Railback's  elevator, 

Q.  Where  is  that  elevator? 

A.  It  is  south  of  Second  street. 

Q.  After  you  had  dumped  the  corn  what  did  you  do? 

A.  Drove  around  and  weighed  my  wagon  and  started 
for  home. 

Q.  On  what  side  of  the  railroad  track  were  you  after 
you  had  dumped  your  corn? 

A.  On  the  southeast. 

Q.  In  going  from  Second  street,  or  near  there,  when 
you  had  dumped  your  corn,  how  did  you  get  to  First 
street? 
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A.  By  going  north. 

Q.  Is  there  a  wagon  road  along  there? 

A.  Yes,  sir. 

Q.  How  does  it  run  with  reference  to  the  railroad 
track? 

A.  Along-side  of  it. 

Q.  Now  describe  to  the  jury  just  what  you  did,  what 
precautions  you  took  in  the  way  of  looking  for  any  trains 
on  the  way  from  Connor's  elevator  where  you  put  your 
com  until  you  were  struck  by  the  train. 

A.  Used  all  the  caution  that  T  could  use.  The  teams 
had  not  been  in  town  for  r^iite  a  bit ;  my  boy  had  a  team 
behind;  I  dumped  my  load  first  and  I  was  watching  for 
a  train  on  account  of  his  team,  and  also  for  myself,  and 
when  I  got  close  to  the  track  I  saw  smoke  down  towards 
Ashland,  and  I  thought  to  myself,  there  is  a  train  com- 
ing from  that  way,  I  just  held  the  horses  until  I  could 
see  it  was  not  a  train,  and  I  just  turned  in  an  instant, — 
it  seemed  only  a  few  instants  from  the  time,  from  the 
time  I  quit  looking,  towards  Lincoln,  1  had  looked  a  few 
minutes  towards  Ashland '- 

Q.  Was  it  minutes? 

A.  Not  minutes;  I  just  looked,  juSt  turned  my  head 
toward  Lincoln,  and  there  seemed  to  me  to  be  an  engine 
standing  right  there,  and  I  just  slashed  the  lines  and  let 
the  horses  loose  from  my  hands,  just  let  them  have  their 
heads,  and  that  is  all  I  know  about  it. 

Q.  What  signals  did  you  hear  in  the  way  of  a  bell  or 
whistle? 

A.  I  did  not  hear  anything. 

Q.  Those  two  toots  that  some  witness  spoke  about,  did 
you  hear  that? 

A.  I  did  not  catch  it.  My  wagon  was  a  loose  box  and 
may  have  stopped  the  noise;  before  the  sound  got  to  me 
the  engine  got  to  me,  and  if  it  did  toot  I  did  not  hear  it. 
Cross-examination : 

Q.  How  fast  were  you  going  that  day? 

A.  I  don^t  know;  the  team  was  walking  along,  going 
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on  the  railroad  crossing.     Well,  I  have  timed  them;  they 
walk  about  four  miles  an  hour. 

Q.  Probably  three  or  four  miles  an  hour? 

A.  Yes,  sir. 

ii.  What  kind  of  a  team,  did  you  have  a  quiet  team? 

A.  Yes,  sir;   (juiet. 

ii.  You  were  walking  alonjr  on  an  ordinary  walk? 

A.  Yes,  sir. 

Q.  The  team  was  cjuiet  and  ]>ayinji:  no  attention? 

A.  Yes,  sir. 

(2.  There  was  no  r<*ason  why  you  could  not  have 
stojiped  within  twenty  feet  of  it? 

A.  No,  sir. 

Q.  You  did  not  see  the  train  until  you  were  stepping 
on  the  crossin<»? 

A.  No,  sir. 

CJ.  The  horses  were  stepping:  on  the  crossing? 

A.  Y^es,  sir;  the  horses  were  going  over  the  last  rail 
on  the  main  line. 

Q.  Then  you  would  be  about  over  the  first  rail? 

A.  I  think  my  wagon  was;  I  don't  know  about  myself, 
it  was  so  quick  I  could  not  catch  it. 

Q.  Where  had  ,n)u  been  looking? 

A.  Looking  down  toward  Ashland  and  I  saw  a  smoke 
down  that  way. 

Q.  T'ntil  you  arrived  at  the  crossing  you  had  been 
looking  toward  Ashland? 

A.  Y>s,  sir;  as  the  horses  were  starting  over  the 
switch  I  took  my  eye  from  toward  Lincoln  and  turned 
toward  Ashland,  I  saw  smoke  down  there. 

Q.  Before  you  looked  toward  Lincoln? 

A.  \>s,  sir. 

Q.  How  long? 

A.  A  few  seconds. 

Q.  IIow  many? 

A.  I  could  not  hardly  tell. 

Q.  Where  did  you  begin  to  look  toward  Lincoln? 

A.  From  the  time  I  left  the  elevator. 
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Q.  And  you  kept  looking  toward  Lincoln  from  the  time 
you  left  the  elevator? 

A.  Yes,  sir;  until  I  looked  the  other  way. 

Q.  You  knew  that  this  train  was  coming? 

A.  Yes,  sir;  I  knew  it  was  due  about  that  time,  the 
three  o'clock  flyer. 

Q.  You  knew  it  did  not  stop? 

A.  Yes,  sir;  I  knew  it  did  not  stop  at  Greenwood. 

Q.  Y'^ou  kept  looking  toward  Lincoln  until  the  horses 
stepped  on  the  track? 

A.  Yes,  sir;  I  saw  smoke  down  there. 

Q.  How"  did  you  happen  to  see  a  smoke  down  there, 
looking  toward  Lincoln? 

A.  I  turned  my  eye. 

Q.  You  were  not  looking  tow^ard  Lincoln  all  the  time? 

A.  Maybe  you  know. 

Q.  You  could  not  have  seen  a  smoke  toward  Ashland 
if  you  had  been  looking  toward  Lincoln  all  the  time? 

A.  If  I  had  been  looking  direct  there  of  course  I  could 
not,  but  I  looked  that  way,  and  kind  of  cast  my  eye  the 
other  way  and  saw  a  smoke  and  held  it  there  just  a 
minute. 

Q.  Now%  Mr.  Pollard,  as  you  drove  along  this  street 
parallel  to  the  railroad,  you  went  along  on  an  ordinary 
walk? 

A.  Yes,  sir. 

Q.  You  were  not  driving  so  that  the  wagon  made  much 
noise? 

A.  No,  sir. 

Q.  Were  you  listening  for  the  train? 

A.  Well,  yes;  my  mind  was  on  the  train. 

Q.  You  knew  the  train  was  due  about  that  time? 

A.  About  that  time;  I  did  not  know  just  the  time,  I 
knew  there  was  a  "three  o'clock  flyer"  about  three 
o'clock. 

Q.  Did  you  know  this  was  about  three  o'clock? 

A.  Yes,  sir;   about  that. 

Q.  And  your  mind  was  on  that  train? 
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A.  Yes,  sir. 

Q.  You  stood  in  the  middle  of  the  wagon? 

A.  Yes,  sir;  somewhere. 

Q.  How  high  would  the  line  of  your  eye  be  from  the 
ground  as  you  drove  along  in  that  road? 

A.  I  don't  know. 

Q.  Eight  feet? 

A.  Well,  something  like  that,  I  expect;  I  never  meas- 
ured anything  of  that  kind. 

Redirect  examination,  by  Mr.  Snell: 

Q.  About  what  distance  would  you  be  in  your  wagon 
from  the  heads  of  your  horses,  how  far  from  where  you 
were  standing  in  your  wagon  would  it  be  to  the  heads  of 
your  horses  did  you  say? 

A.  It  would  be  about  eighteen  feet,  I  guess;  some- 
wheres  near  that,  or  sixteen  feet;  I  never  measured  that. 

Q.  You  speak  of  holding  your  eye  toward  Ashland  a 
second  or  two,  and  you  noticed  something  there.  Why 
was  it  necessary  to  keep  looking  there?  Was  there  any 
obstruction  in  the  way? 

A.  The  stock  yard  was  there,  and  I  think  there  was  a 
box  car  there.  I  had  looked  to  see  if  I  was  right  or  not, 
if  a  train  comes  up  to  switch  in  for  the  flyer  to  pass. 

Q.  As  soon  as  you  got  where  you  could  see  clear  by 
this  box  car  there  by  the  stock  yards,  then  what  did  you 
do? 

A.  Then  I  turned  my  head  to  see  if  I  could  see  down 
the  track. 

Q.  Towards  Lincoln? 

A.  Yes,  sir;  towards  Lincoln. 

Q.  Now,  what  obstructions  were  there  along  the  right 
of  way,  this  wagon  road,  that  prevented  you  from  seeing 
towards  Lincoln? 

A.  There  was  a  little  grain  house  there  and  an  elevator 
office,  two  elevators  and  two  offices  and  the  depot.     *    * 

Recross-examination : 
Q.  Where  was  this  box  car  that  you  speak  of? 


Vol.  53]  JAXUAifY  TEl{M,  189.=;. 

Chi  ago,  B.  &  Q.  R.  Co.  v.  Pollard. 


A.  I  think  there  was  one  standing  right  by  the  hog 
shoot. 

Q.  Up  toward  Ashland? 

A.  Yes,  sir. 

Q.  That  is  all,  was  it? 

A.  That  is  all  that  I  seen. 

It  was  stated  by  one  of  the  witnesses  called  for  the 
company: 

Q.  Did  you  see  Pollard  as  he  drove  up  to  the  track? 

A.  Yes,  sir. 

Q.  I  wish  you  w^ould  tell  the  jury  what  you  saw. 

A.  I  seen  him  make  the  turn  in  the  road  that  parallels 
the  railroad. 

Q.  As  it  goes  to  the  crossing  it  makes  the  turn? 

A.  Just  when  he  made  th^  turn  I  seen  him  and 
watched  him  drive  up  on  the  crossing;  he  was  in  a  lum- 
ber wagon,  standing  up,  I  believe;  he  drove  up  on  the 
crossing,  and  seemed  to  be  wrapped  in  his  thoughts  and 
oblivious  of  the  surroundings.     It  appeared  to  me 

A.  He  stood  looking  down  into  his  wagon  and  went 
up  on  the  crossing  and  the  horses  crossed,  and  it  seemed 
to  me  near  the  front  end  of  the  wagon  struck  the  main 
line;  he  looked  and  seen  the  train  coming,  and  he 
slashed  the  horses  with  the  linos  that  way  (indicating), 
and  immediately  the  engine  hit  the  w^heel  of  the  wagon, 
and  that  is  the  last  I  seen  of  him. 

Q.  What  did  he  appear  to  be  looking  at  as  he  drove 
up  towards  the  crossing? 

A.  He  was  looking  down  in  his  wagon,  as  though  he 
was  studying  about  something. 

Q.  Did  you  see  him  look  down  toward  the  depot? 

A.  I  did  when  the  front  end  of  his  wagon  hit  the  main 
line,  he  turned  his  head  and  seen  it,  and  struck  the  horses 
with  the  lines,  that  way  (indicating). 

Q.  Is  that  the  first  time  he  looked  toward  the  depot? 

A.  Yes,  sir;  the  first  I  seen. 

Q.  If  he  had  been  looking  toward  the  depot,  could  you 
notice  that? 
51 
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A.  Y<\s,  sir;  I  never  took  my  eyes  oflf  him  since  I  first 
see  him. 

Q.  Wliy  was  that? 

A.  Wlien  I  seen  the  man  driving  on  there  and  the  train 
comin*!:,  wh<Mi  I  heard  the  train  coming,  and  he  ajipeared 
to  me  to  be  oblivions  of  everything  around  him,  I  kept 
my  eye  on  him  until  the  train  intervened,  until  the  train 
hit  the  hind  wheel  of  the  wagon. 

Q.  Could  you  tell  about  where  the  train  was  when  you 
heard  it? 

A.  No,  sir;  I  only  saw  him  when  he  was  probably  forty 
feet  from  the  main  line,  I  did  not  notice  the  train  until  I 
seen  the  man  that  drew  my  attention,  when  I  seen  the 
man  driving  across,  and  I  heard  the  train  coming,  hi^aid 
the  roaring.  • 

And  by  another: 

(J.  What  did  Jlr.  Pollard  appear  to  be  paying  atten- 
tion to,  if  anything,  as  he  drove  up  toward  the  creasing? 

A.  He  didn't  seem  to  be  paying  attention  to  anything 
more  than  the  team;  he  was  standing  there  driving 
along,  and  he  didn't  seem  to  notice  anything. 

Q.  If  he  had  had  his  face  turned  toward  the  south, 
could  he  have  seen  from  where  you  were? 

A.  Yes,  sir;  I  think  he  could  very  readily. 
Cross-examination : 

Q.  Did  he  have  his  face  turned  toward  the  south? 

A.  No,  sir;  not  when  I  saw  him  first. 

Q.  Then  how  did  you  come  to  the  conclusion  that  he 
was  not  paying  attention? 

A.  He  stood  there  just  driving  the  team  along,  and 
didn't  seem  to  be  looking  either  way  to  me. 

Q.  What  part  of  his  body  could  you  see? 

A.  The  back  and  side. 

Q.  Do  you  know  where  his  eyes  were,  which  way  he 
was  looking? 

A.  His  face  wa«  turned  toward  the  horses  and  I  sup- 
pose he  was  looking  at  them. 

Q.  You  suppose  he  was  looking  toward  the  horses? 

A.  Yes,  sir. 
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It  will  be  noticed  that  these  witnesses,  other  than  the 
plaintiff,  but  testify  to  what  it  seemed  or  appeared  to 
them  he  was  doing,  and  in  regard  to  them  it  must  be 
said  that  this  is  all  they  could  do,  as  they  were  back  of  or 
behind  plaintiff  and  could  not  see  his  eyes  or  know  where 
he  was  looking  except  by  the  position  of  his  head.  The 
train  which  struck  plaintiff'swagon  was  generally  known 
along  this  portion  of  the  line  of  railroad  as  the  "flyer," 
did  not  stop  at  the  station  but  passed  through  a  portion 
of  the  village  and  until  it  struck  the  wagon  at  the  street 
crossing  its  speed  being  estimated  by  one  witness  at 
twenty-five  miles  an  hour  and  by  the  majority  of  the 
witnesses  at  forty  or  fifty;  they  were  all,  however,  little 
if  any,  better  than  mere  guesses,  though  all  agreed  that 
it  was  running  quite  rapidly.  Between  the  depot  and 
this  crossing  of  First  street  (the  depot  was  in  the  direc- 
tion from  the  crossing  from  which  this  train  came)  stood 
on  the  company's  right  of  way,  two  elevators,  two  grain 
dealers'  offices,  and  one  granary,  at  such  distances  apart 
and  so  situated  as  to  obstruct  (to  what  extent  the  wit- 
nesses were  not  all  quite  of  the  same  opinion)  the  view 
of  the  track  or  railroad  which  would  otherwise  have  been 
open  to  a  person  approaching  the  crossing  along  the 
street  as  the  plaintiff  did  prior  to  the  accident.  A  view 
of  the  track  in  the  other  direction  was  obstructed  by 
stock  yards,  and  on  that  particular  day  by  a  freight  car. 
When  a  point  thirty-five  or  thirty-six  feet  distant  from 
the  track  was  reached  by  one  approaching  to  cross,  the 
view  along  the  line  toward  and  beyond  the  depot  was 
unobstructed  for  a  considerable  distance,  one  quite  re- 
liable calculation  placed  it  half  a  mile.  In  the  contrary 
direction  the  view  of  the  line  of  railroad  was  obstructed 
by  the  stock  yards  and  a  freight  car. 

There  are  many  cases  cited  by  counsel  which  an- 
nounce the  doctrine  in  relation  to  the  duty  of  a  person 
about  to  go  over  a  railroad  track  on  a  street  or  road 
crossing.  This  court,  in  reviewing  one  of  this  class  of 
cases,  Omaha  d  R.  V.  R.  Go.  v,  Talbot,  48  Neb.  627,  stated 
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the  rule  as  follows:  "It  is  the  duty  of  a  traveler  upon  a 
public  highway,  when  approaching  a  railroad  crossing, 
to  exercise  ordinary  care.  All  men  must  take  notice  of 
the  fact  that  a  railway  crossing  is  a  place  of  danger. 
And  we  are  of  opinion  that  a  person  w^ho  goes  upon  a 
railway  crossing  without  first  listening  and  looking  for 
the  approach  of  a  train,  in  the  absence  of  a  reasonable 
excuse  therefor,  does  not  exercise  ordinary  care.  We 
further  think  that  the  act  of  a  party  in  going  upon  a  rail- 
road crossing  without  first  listening  and  looking  for  the 
approach  of  a  train,  in  the  absence  of  a  reasonable  excuse 
therefor,  admits  of  no  other  inference  than  that  of  negli- 
gence, and  if  such  failure  to  look  and  listen  contributes 
to  the  party's  injury  he  cannot  recover.  Pennsylvania  R. 
Co,  t\  liathgcb,  32  O.  St.  66,  is  a  case  very  much  like  the  one 
at  bar.  In  that  case  Bathgeb  was  injured  while  attempt- 
ing to  cross  the  railroad  track  in  a  wagon.  Before  goinjj 
upon  the  track  he  looked  in  one  direction  only.  The  dis- 
trict court  charged  the  jury:  I  will  not  say  to  you  that 
the  plaintiff  should  have  looked  east  along  the  track.  I 
will  only  say  that  he  was  obliged  to  use  his  sense  of  sight 
in  a  reasonable  manner,  and  it  is  for  you  to  say  whether 
he  ought  to  have  looked  to  the  east  along  the  track  or  not 
before  he  attempted  to  cross.  But  the  supreme  court 
held  that  the  district  court  should  have  charged  the  jury 
that  it  was  Rathgeb's  duty  to  look  to  the  east  as  well  as 
the  west  along  the  track  before  attempting  to  cross  it. 
In  that  case  the  court  also  held  ordinary  prudence  re- 
quires that  a  person  in  the  full  enjoyment  of  the  faculties 
of  hearing  and  seeing,  before  attempting  to  pass  over  a 
known  railroad  crcrssing,  should  use  them  for  the  purpose 
of  discovering  and  avoiding  danger  from  an  ai)proachinf!: 
train;  and  the  omission  to  do  so,  without  a  reasonable 
excuse  therefor,  is  negligence  and  will  defeat  an  action 
by  such  person  for  an  injury  to  which  such  nej;ligeiiee 
contributed.  In  the  case  at  bar,  Talbot  did  not  look 
toward  the  southeast,  the  direction  from  which  the  train 
came  which  injured  him.     He  alleges  as  a  reason  for  not 
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looking  in  that  direction  that  he  supposed  the  train 
bound  northwest  had  already  gone  by,  as  it  should  have 
done  if  it  was  on  time;  but  this  supposition  of  Talbot  will 
not  excuse  him  for  not  exercising  ordinary  care  in  looking 
both  ways  for  the  approach  of  a  train.  A  traveler  ap- 
proaching a  railway  crossing  has  no  right  to  assume  that 
cars  are  not  approaching  on  the  track,  or  that  there  is  no 
danger  therefrom."  And  the  question  of  contributory 
negligence  may  on  certain  conditions  of  facts  become  one 
of  law  for  the  court.  {Guthrie  t\  Missouri  P.  R.  Co.,  51 
Neb.  74:().)  Also  applicable  in  such  cases  we  have  the  fol- 
lowing principles  and  rules: 

It  is  the  duty  of  a  traveler  on  a  street  or  public  high- 
way about  to  cross  a  railroad  track  at  a  crossing  to  view 
the  track  in  both  directions  for  the  approach  of  a  train. 
{Omaha  &  R.  Y.  R.  Co.  v.  Talbot,  supra;  Xiron  v.  Chicago, 
R.  I.  d  P.  R.  Co.,  84  la,  331,  51  N.  W.  Ri*p.  157;  Schllmjen 
r.  Chicago,  M.  c6  Ht.  P.  R.  Co.,  90  Wis.  191,  62  N.  W.  Rep. 
1045;  Railroad  Co.  t\  Houston,  95  U.  S.  697;  Baker  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.,  26  S.  W.  Rep.  [Mo.]  20.) 

It  is  the  doctrine  of  this  court  that  '^Though  it  is  true, 
in  many  cases,  that  where  the  facts  are  undisputed  the 
effect  of  them  is  for  the  judgment  of  the  court  and  not  for 
the  decision  of  the  jury,  this  is  true  in  that  class  of  cases 
where  the  existence  of  such  facts  come  in  question  rather 
than  where  deductions  and  inferences  are  to  be  made 
from  them.  And  whether  the  facts  are  disputed  or  un- 
disputed, if  different  minds  may  honestly  draw  different 
conclusions  from  them,  the  case  is  properly  left  to  the 
jury."  {Atchison  &  N.  R.  Co.  v.  Bailey,  11  Neb.  332.  See 
to  the  same  effect  City  of  Lincoln  v.  GilUlan,  18  Neb.  115; 
Omaha,  N.  d  B.  H.  R.  Co.  v.  O'Donncll,  22  Neb.  475;  John- 
son V.  Missouri  P.  R.  Co.,  18  Neb.  690;  Miller  v.  Strivens,  48 
Neb.  458;  Union  P.  R.  Co.  v.  Cobb,  41  Neb.  120;  AiJicrican 
Water-Works  Co.  v.  Dougherty,  37  Neb.  373;  Omaha  Street 
R.  Co.  V.  Craig,  39  Neb.  601,  and  cases  cited.) 

"The  policy  of  the  law  has  relegated  the  determination 
of  such  questions  to  the  jury,  under  proper  instructions 
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from  the  court.  It  is  their  province  to  note  the  special 
circumstances  and  surroundinji^s  of  each  particular  casi^, 
and  then  say  whether  the  conduct  of  the  parties  in  that 
case  was  such  as  would  be  expected  of  reasonable, 
prudent  men,  under  a  similar  state  of  affairs.  When  a 
given  state  of  facts  is  such  that  reasonable  men  may 
fairly  differ  upon  the  question  as  to  whether  there  was 
negligence  or  not,  the  determination  of  the  matter  is  for 
the  jury.  It  is  onlj'  where  the  facts  are  such  that  all  rea- 
sonable men  must  draw  the  same  conclusion  from  them 
that  the  question  of  negligence  is  ever  considered  as  one 
of  law  for  the  court."  (Grand  Tnnik  B.  Co.  i\  IveSy  12  Sup. 
Ct.  Rep.  679.) 

When  the  view  of  the  road  is  so  obstructed  as  to  render 
it  difficult  to  see  an  approaching  train,  the  question 
whether  a  traveler  was  wanting  in  due  care  is  one  for  the 
jury  to  determine;  and  it  is  also  a  question  for  the  jui-y 
under  complicated  circumstances,  calculated  to  deceive 
and  throw  the  traveler  off  his  guard.  (Beach,  Contribu- 
tory Negligence  [2d  ed.]  sec.  195.) 

It  was  not  for  the  trial  court,  and  is  not  for  this  court, 
to  determine  and  say  as  a  matter  of  law  just  what  exact 
point  in  the  plaintiff's  approach  to  the  railroad  he  should 
have  looked  in  either  direction  on  the  track  for  a  train^ 
or  just  at  what  instant  he  should  have  looked  in  either 
direction  for  the  same  purpose.  The  question  was,  did 
he,  under  his  surroundings  and  all  the  circumstances,  ob- 
serve the  care  which  ordinarily  would  have  been  taken 
by  a  prudent  person?  It  is  insisted  for  the  company 
that  the  evidence  discloses  that  it  was  impossible  that 
plaintiff  looked  and  did  not  see  the  train  approaching, 
notwithstanding  what  he  states  on  this  subject  in  his  tes- 
timony; that  this  appears  so  clearly  that  no  two  reason- 
able men  considering  the  evidence  could  or  can  differ  in 
the  conclusion  drawn  therefrom,  and  the  question  was 
one  of  law  for  the  court.  Counsel  for  plaintiff  contend 
that  there  is  presented  herein  a  set  of  facts  and  circum- 
stances which  made  the  question  of  the  contributory  neg- 
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lifi^ence  one  for  the  decision  of  the  juiy.  The  phiintiff 
states  he  looked  along  the  track  toward  Lincoln,  the 
direction  from  which  the  train  came  and  from  which  he 
had  reason  to  expect  one  at  or  about  that  time.  His  view 
of  the  track,  in  the  direction  just  indicated,  was  partially, 
at  least,  and  during  some  portions  of  his  approach  to  the 
crossing  wholly,  obstructed  by  the  buildings  on  the  right 
of  way,  and  until  he  was  thirty-five  or  thirty-six  feet  from 
the  main  track  to  be  crossed  and  on  which  the  train  came. 
His  attention  was  attracted  in  the  opposite  direction  by 
seeing  some  smoke  there,  which  he  conceived  possibly  to 
be  proceeding  from  a  train  approaching  from  that  direc- 
tion. His  view  of  the  track  looking  toward  the  smoke 
was  obstructed  by  stock  yards  and  a  freight  car,  and  he 
states  as  soon  as  he  obtained  a  clear  view  he  turned 
again  toward  Lincoln  and  saw  the  train,  but  too  late,  as 
he  thought,  to  avoid  its  striking  him.  It  will  be  remem- 
bered that  there  were  witnesses  who  stated  that  from 
where  they  saw  the  plaintiff  as  he  approached  the  cross- 
ing, seemingly  he  was  not  looking  either  up  or  down  the 
track  or  making  any  effort  by  use  of  either  the  sense  of 
sight  or  hearing  to  ascertain  whether  there  was  a  coming 
train  by  which  he  might  be  injured.  This  was  a  conflict 
in  the  evidence  on  this  point.  When  the  physical  objects 
which  were  near,  mainly  the  buildings  on  the  right  of 
way,  their  positions  relatively  to  each  other  and  to  the 
track,  the  distance  from  it  at  which  the  view  of  the  track 
was  clear  and  unobstructed  by  the  buildings  to  the  plain- 
tiff in  his  coming  to  the  crossing,  the  time  probably  con- 
sumed by  plaintiff  in  reaching  and  parsing  over  so  much 
of  the  crossing  as  he  did,  the  speed  of  the  train  which 
while  w^e  do  not  think  the  evidence  given  definitely  fixed 
it,  it  was  conceded  by  all  that  it  was  running  quite  rap- 
idly, that  it  was  necessary  plaintiff  should  look  in  both 
directions,  which  he  says  he  did,  that  his  attention  was- 
drawn  away  from  the  way  from  wiiich  the  train  was 
coming  by  smoke  in  tlie  other  direction,  that  his  survey 
of  the  i)oi'tion  of  the  track  to  which  he  then  turned  his 
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eyes  was  obstructed,  are  all  considered, — we  cannot  say 
that  there  arises  a  certainty  that  he  did  not  and  had  not 
looked  toward  the  approaching  train,  that  it  was  impossi- 
ble that  he  shoiihl  have  done  so  and  not  seen  it  and  that 
it  was  conclusively  shown  that  he  was  negligent.     It 
might  be  said  that  in  consideration  of  all  the  surround- 
ings and  complications,  in  the  observation  of  ordinary 
care,  he  should  have  stopped  his  team  when  he  saw  the 
smoke  toward  Ashland,  when  it  was  within  his  knowl- 
edge that  it  was  about  the  time  a  train,  "the  flyer,"  was 
due  from  the  other  direction,  and  assure  himself  of  safety 
before  starting  over  the  track;  but  this  would  probably 
proi)erly  have  been  for  the  jury  to  consider  as  an  element 
of  the  general  question  of  whether  the  plaintiff,  under  all 
the  facts  and  circumstances  and  his  situation  on  the  day 
he  was  injured,  exercised  ordinary  care,  was  not  urged 
in  argument,  and  we  need  not  give  it  further  notice. 
From  a  full  and  careful  examination  and  consideration  of 
all  the  evidence  we  conclude  that  contributory  negligence 
of  plaintiff  did  not  conclusively  appear;   that  whether 
the  plaintiff's  precautions  to  avoid  danger  were  such  as 
prudence  demanded,  whether  he  exercised  ordinary  care 
or  such  care  as  the  somewhat  distracting  circumstances, 
under  all   the  attendant    facts   and   circumstances  de- 
manded, was  not  a  question  of  law,  but  one  for  the  deter- 
mination of  the  jury.     (Brown  r.  Edgerion,  49  Pac.  Rep. 
[Kan.]  lol);  Lourhs  r.  Vhrnujo.  M.  rf  Nf.  P.  R,  Co,,  18  N.  W. 
Rep.  [ilinn.]  Vu)!;  Moore  r.  Chicago,  t^t  P.  cfe  K.  C.  K.  Co., 
71  N.  W.  RiT-  [la-]  •'><»^;    (hmluK  N.  d  B.  H.  72.  Co.  r. 
O'DoHnclU  supra;   BrvvhnfvhJvr  r.  L(/Ar  Shore  &  M.  8.  R, 
Co,.  44  N.  W.  Hop.  [Mich.]  957;  Koslcr  v,  Chicago,  B.  d  Q. 
R.  Co..  34  N.  W.  liN^).  [la.]  850;  McDufflc  v.  ImIcc  Shored 
J/.  S.  R,  Co,.  57  N.  \V.  Rep.  [Mich.]  248;  Omahu  S.  R.  Co. 
r.  LfH'hnriscn.  40  N(»b.  37.) 

It  is  c()mi)lained  that  the  court  erred  in  refusing  to  read 
to  the  jury  an  instruction  numbered  1  prepared  and  re- 
quostcMl  for  tlu^  (M)mi)any.  This  was  to  tlie  effect  that 
there  was  conclusive  evidence*  of  contributory  negligence 
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on  the  part  of  the  plaintiff;  hence  he  could  not  recover  in 
the  action,  and  the  verdict  should  be  for  the  defendant. 
The  conclusion  that  we  have  hereinbefore  reached,  that 
under  the  evidence  herein  the  question  of  contributory 
negligence  on  the  part  of  plaintiff  was  one  to  be  sub- 
mitted to  the  jury  for  decision  settles  the  point  here  pre- 
sented, and  it  follows  therefrom  that  it  was  not  error  to 
refuse  the  proffered  instruction. 

It  is  urged  that  the  court  committed  error  in  giving  in 
charge  to  the  jury  an  instruction  numbered  5,  asked  for 
plaintiff,  which  reads  as  follows:  "In  determining  whether 
the  plaintiff  was  guilty  of  contributory  negligence,  you 
can  take  into  consideration  whether  he  looked  and  lis- 
tened for  the  train,  the  distance  from  the  track  at  which 
he  could  first  see  it,  the  obstructions  to  his  view,  the 
smoke  he  saw,  if  any,  in  the  direction  of  Ashland,  and 
if  from  all  the  evidence  you  find  that  he  exercised  the 
care  and  caution  in  attempting  to  cross  the  track  in 
question  at  the  time  he  did  that  a  prudent  and  careful 
man  would  have  exercised  under  the  same  circumstances, 
then  the  plaintiff  was  not  guilty  of  contributory  negli- 
gence." It  is  said  in  the  brief:  "This  instruction  invades 
the  province  of  the  jury,  according  to  the  holdings  of  this 
court.  One  of  the  issues  in  the  case  was  whether  the 
plaintiff  himself  was  guilty  of  contributory  negligence, 
and  in  this  paragraph  the  court  groups  a  number  of  facts 
together,  and  tells  the  jury,  not  that  these  might  be  con- 
sidered by  them  in  determining  whether  the  plaintiff  was 
guilty  of  contributory  negligence,  but  tells  them  that  he 
was  not  guilty  of  contributory  negligence."  We  do  not 
think  the  instruction  is  open  to  the  objection  urged 
against  it.  It  but  states  that  the  jury  may  take  certain 
facts  into  consideration,  which  was  entirely  proper  in 
this  case,  then  referring  fhe  jury  to  all  the  evidence  as  a 
basis  for  a  finding  on  the  question,  states  in  correct  terms 
what  it  was  necessary  should  appear  had  been  done  by 
plaintiff  to  avoid  the  imputation  of  contributory  negli- 
gence, did  not  state  that  the  plaintiff  had  not  been  guilty 
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thereof,  but  that  if  the  jury  determined  from  all  the  evi- 
dence that  his  conduct  and  actions  had  been  of  a  certain 
character,  then  it  had  decided  tliat  he  had  not  been  negli- 
gent. It  might  have  be(»n  better  to  have  defined  con- 
tributory negligence  generally  and  then  further  told  the 
jury  to  ascertain  from  all  the  evidence  including  the 
consideration  of  the  circumstances  specifically  set  forth 
in  the  instruction  quoted  whether  plaintiff  had  so  acted 
as  to  be  within  the  definition,  but  there  was  nothing  mis- 
leading or  prejudicially  so,  if  erroneous,  in  the  manner  of 
statement  employed. 

The  court  instructed  the  jury  of  its  own  motion  in  the 
paragraph  numbered  5  of  its  charge  as  follows:  "The 
court  instructs  the  jury  that  railroad  comi)anies,  under 
their  charters,  have  the  same  rights  to  use  that  portion 
of  the  public  highway  over  which  their  track  passes  as 
the  public  have  to  use  the  same  highway.  Their  rights 
and  those  of  the  public,  as  to  the  use  of  the  highway  at 
such  point  of  intersection,  are  mutual  and  reciprocal; 
and,  in  the  exercise  of  such  rights  both  the  company  and 
those  using  the  highway  must  have  due  regard  for  the 
safety  of  others,  and  use  every  reasonable  effort  to  avoid 
injury  to  others."  An  instruction  in  the  exact  language 
of  this  appears  in  Sackett's  Instructions  to  Juries  [2d 
ed.]  403,  sec.  29,  over  the  following  citations:  Indianapo- 
lis &  St  L.  R.  Co,  V.  S tables,  62  111.  313;  Shearman  &  Red- 
field,  Negligence  sec.  403;  North  Peniisylvanm  R.  Co.  v, 
Heihman,  49  Pa.  St.  60;  Cleveland ^  C.  d  C.  R.  Co.  v.  Terry. 
8  O.  St.  570.  This  is  but  a  general  statement  and  might, 
if  given  alone  on  the  subject,  without  other  instructions 
modifying  its  import,  be  open  to  the  objection  that  it  is 
too  general,  not  explicit  enough,  does  not  suflftciently  ex- 
plain the  reciprocal  rights  of  the  parties  as  to  the  use  of 
the  highway  at  the  crossing.  It  states  in  a  certain  sense 
the  rule,  and,  with  probably  some  limitations  in  regard 
to  the  manner  and  under  what  rules  as  to  care  and  cau- 
tion the  use  mentioned  shall  be  exercised,  may  be  proper 
in  any  case  of  the  kind,  but  this  need  not  be  definitely 
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determined  here,  as,  at  the  request  of  the  company,  there 
were  given  some  instructions,  at  least  three,  in  regard  to 
the  duty  of  plaintiff  when  about  to  use  this  crossing, 
which,  when  read  in  connection  with  this  one,  we  think 
fully  cleared  away  any  misunderstanding  that  could  pos- 
sibly have  arisen  in  the  mind  of  any  juror  through  the 
giving  of  this  instruction,  and  fully  destroyed  any  mis- 
leading force  it  had,  if  any;  hence  its  giving,  if  errone- 
ous, was  not  prejudicial. 

It  is  asserted  that  the  several  paragraphs  of  the  in- 
structions given  were  conflicting  and  confusing.  The 
statement  in  argument  on  this  point  is  that  the  court,  in 
an  instruction  asked  for  plaintiff  and  given,  informed  the 
jury  it  should  consider  certain  enumerated  matters  in 
arriving  at  a  finding  as  to  whether  there  had  been  any 
negligence  on  the  part  of  the  company,  and  in  two  para- 
graphs given  at  the  request  of  the  company  told  that 
body,  if  it  should  determine  these  matters  did  not  affect 
the  accident  as  elemental  of  its  cause,  they  were  robbed 
of  any  significance;  and  also  that  they  might  have  oc- 
curred or  existed  and  been  of  force  as  to  the  injury  was 
of  no  consequence  if  the  plaintiff  was  derelict  in  his  duty 
to  the  extent  of  contributory  negligence.  The  actions  of 
the  court  as  to  these  matters  were  without  error;  hence 
this  objection  fails.  No  prejudicial  errors  have  been  pre- 
sented and  the  judgment  of  the  district  court  must  be 

Affirmed. 


Missouri   Pacific   Railway   Company,   appellee,  v. 
Estate  of  George  Jay,  appellant. 

Filed  February  17, 1898.    No.  8140. 

Administrator:  Revocation  of  Letters.  One  sued  by  an  adminis- 
trator is  not  authorized  to  petition  the  county  court  to  revoke 
plaintiffs  lettera  of  administration.  Missouri  P.  R.  Co.  v.  Bradley, 
51  Neb.  598,  followed. 
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Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ambrose,  J.    Reversed. 

Con  mil  d  Ives  J  for  appellant. 

B.  P.  Waggener  and  James  W.  Orr^  contra.^ 

NORVAL,  J. 

The  county  court  of  Douglas  county  appointed  an  ad- 
ministrator of  the  estate  of  George  Jay,  deceased.  Sub- 
sequently, the  administrator  instituted  an  action  in  the 
district  court  of  said  county  against  the  Missouri  Pacific 
Railway  CJompany  to  recover  damages  on  account  of  the 
death  of  his  intestate.  Thereupon  the  railway  company 
petitioned  the  county  court  to  revoke  plaintiff's  appoint- 
ment as  administrator,  which  application  was  denied, 
and  on  appeal  to  the  district  court  the  letters  of  adminis- 
tration were  revoked.  The  estate  has  prosecuted  an 
appeal  to  this  court.  In  Missouri  P.  R.  Co.  v.  Bradley^  51 
Neb.  596,  it  was  decided  that  one  sued  by  an  adminis- 
trator is  not  entitled  to  petition  the  county  court  to  re- 
voke the  letters  of  administration.  Upon  that  authority 
the  judgment  of  the  district  court  is  reversed  and  the 
proceedings  dismissed. 

Reversed  and  dismissed. 


Charles  S.  Elgittter,  Administrator,  v.  Missouri 
Pacific  Railway  Company. 

Filed  February  17, 1898.    No.  7771. 

I.  Appointment  of  Administrator:  Collateral  Attack.  The  appoint- 
ment of  an  administrator  may  be  collaterally  attacked  when  the 
record  affirmatively  shows  the  court  granting  the  letters  acted 
without  jurisdiction. 

2. :   Application.    An  application  for  administration  must  be 

regarded  as  abandoned  where  no  action  or  step  whatever  is  taken 
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by  the  court  In  the  prcced'ng  for  nearly  two  years  after  the  date 
fixed  in  the  notice  to  the  next  of  kin  of  the  time  and  place  of  the 
hearing. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J.     Affinned, 

Connell  &  Ives,  for  plaintiff  in  error. 

Lee  fif.  Eatelle,  B,  P.  ^VafJ(Jencr,  and  James  W.  Orr^  c6ntra. 

NORVAIi,  J. 

Ralph  E.  Gaylord,  as  administrator  of  the  estate  of 
George  Jay,  deceased,  instituted  this  action  in  the  cpourt 
below  to  recover  the  sum  of  |5,000  damages  on  account 
of  the  death  of  his  intestate,  alleged  to  have  been  caused 
by  the  wrongful  act,  neglect,  and  default  of  the  defend- 
ant. Subsequently,  Gaylord  was  removed  as  adminis- 
trator of  said  estate  by  the  county  court,  and  one  Charles 
S.  Elgutter  was  appointed  administrator  in  his  place, 
who  was  substituted  as  plaintiff  herein  by  the  district 
court.  One  of  the  defenses  raised  by  the  answer  was 
that  no  administrator  of  the  estate  of  Jay  was  ever 
legally  appointed.  The  court  below  directed  a  verdict 
for  the  defendant  on  this  ground,  which  ruling  is  pre- 
sented for  review. 

The  doctrine  is  firmly  established  in  this  state  that  the 
appointment  of  an  administrator  cannot  be  assailed  col- 
laterally w^here  the  county  court  did  not  exceed  its  juris- 
diction in  granting  the  letters  of  administration.  [Mis- 
souri P.  R,  Co.  V.  Ijfwis,  24  Neb.  848;  Moore  i\  Moore^  33 
Neb.  509;  Bradley  r.  Missouri  P.  R.  Co.,  51  Neb.  f)53.) 
There  is  no  room  to  doiibt  that  the  appointment  of  an 
administrator  may  be  attacked  collaterally  where  the 
record  on  its  face  discloses  an  entire  want  of  jurisdiction 
by  the  county  court  to  act  in  the  premises.  (Moore  r. 
Moore,  33  Neb.  509;  Daris  r.  Jfudsof.  29  Minn.  27;  Oillett 
i\  Needhani,  37  Mich.  143.)     Plaintiff's  counsel  insist  that 
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the*  f<acts  necessary  to  confer  jurisdiction  upon  the  county 
court  fully  appear. 

There  is  no  dispute  concerning  the  facts.  It  is  dis- 
c1os(hJ  that  George  Jay  died  in  Douglas  county  on 
February  16,  1891,  from  injuries  inflicted  bj'  one  of  de- 
fendant's engines;  that  five  days  later  a  petition  in  due 
form  alleging  the  essential  jurisdictional  facts  was 
presented  to  the  county  court  of  said  county  by  a  per- 
son claiming  to  be  the  widow  of  said  decedent,  although 
as  a  matter  of  fact  she  was  not  his  widow,  nor  in  any 
manner  interested  in  his  estate  as  a  creditor  or  other- 
wise; that  upon  the  filing  of  said  petition  an  order  was 
entered  by  the  county  court  assigning  April  24,  1891, 
as  time  for  hearing  of  the  application,  and  notice  thei'eof 
was  given  by  publication  to  all  persons  interested  as 
required  by  law;  that  on  said  date  no  hearing  was  had, 
nor  was  any  adjournment  taken,  and  no  other  or  further 
steps  were  had  in  the  matter  until  February  3,  1893, 
when  an  application,  setting  forth  no  jurisdictional  fact, 
was  presented'  on  behalf  of  the  parents,  brothers,  and 
sisters  of  the  decedent,  to  the  county  court  of  Douglas 
county,  praying  the  appointment  of  an  administrator 
of  the  estate  of  said  George  Jay,  deceased;  that  no  notice 
of  this  application  was  ever  given,  but  on  the  day  of  the 
filing  thereof  Kalph  E.  Gaylord  was  appointed  adminis- 
trator, who  qualified  as  such  and  received  letters  of 
administration,  and  on  ^May  5,  1894,  the  county  judge 
of  his  own  accord  revoked  the  appointment  of  Gaylord, 
and  Charles  S.  Elgutter  was  substituted  in  his  place,  who 
duly  qualified  as  administrator.  The  petition  for  the  ap- 
pointment of  the  administrator  was  sufficient  in  form  and 
substance,  and  the  statutory  notice  of  the  time  and  plact* 
fixed  for  the  hearing  was  given,  so  the  county  court  upon 
the  face  of  the  record  at  one  time  had  jurisdiction  to 
grant  letters  of  administration  upon  the  estate  of  the 
decedent  (See  the  decisions  of  tliis  court  heretofore 
cited.)  The  contention  of  the  defendant  is  that  the 
county  court  was  ousted  of  its  jurisdiction  by  reason  of 
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its  failure  to  take  any  step  in  the  matter  of  the  appoint- 
ment of  an  administrator  for  nearly  two  years  after  the 
pving  of  the  notice  of  the  hearing.     This  position  is  un- 
answerable.    In  addition  to  a  sufficient  petition  for  ad- 
ministration, the  statute  requires  notice  of  the  application 
"and  of  the  time  and  place  of  hearing  thereof  to  be  given 
by  personal  service  on  all  persons  interested,  or  by  publi- 
cation under  an  order  of  such  court  in  such  newspaper 
printed  in  the  state  as  he  may  direct."  (Compiled  Statutes 
ch.  23,  sec.  195.)     The  giving  of  notice  is  as  essential  to  ju 
risdiction  as  is  the  filing  of  a  sufficient  application  or  peti 
tion  for  the  granting  of  administration.     {Darifi  v.  Hudson 
29  Minn.  27;  Gillett  v.  Necclham,  37  ]\Iich.  143;  Pctlmer  r.  Oak- 
ley, 2  Doug.  [Mich.]  433;  Daltonv.  State,  6  Blackf.  [Ind.] 
357;   Hart  v.  Gray,  5  Sumner  [U.  S.]  339;    Seaverns  v. 
Gerke,  3  Sawyer  [U.  S.]  353.)    The  purpose  of  the  notice 
is  to  advise  persons  interested  in  the  estate  of  the  con- 
templated proceedings,  so  that  they  may  appear  and  take 
such  action  as  shall  best  subserve  their  interests.     The 
proper  notice  was  given,  it  is  true,  but  there  was  no  ap- 
pointment of  administrator  made  at  the  time  fixed  in  the 
notice  for  the  hearing,  nor  for  almost  two  years  there- 
after; nor  was  the  hearing  of  the  application  continued 
or  postponed.     On  the  contrary,  the  record  shows  that 
the  entire  proceedings  were  abandoned,  no  steps  looking 
to  the  appointment  of  an  administrator  of  the  Jay  estate 
having  been  taken  until  February  3,  1893,  when  a  new 
application  for  the  granting  of  administration,  wholly 
defective  in  substance,  was  filed,  which  w^as  acted  upon 
by  the  county  judge  at  once,  without  any  notice  what- 
ever.    The  proceedings  were  absolute  nullities,  and  are 
entirely  valueless  as  authority  for  the  administration. 
{Torrance  v.  McDouyahl  12  Ga.  526;  McGihvv  r.  Rafjan,  9 
Ga.  135.)     It  follows  that  plaintiff  had  no  authority  to 
maintain  the  action,  and  the  judgment  of  the  district 
court  is 

Affirmicd. 
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Philip  Bergeron  v.  State  of  Nebraska. 

Filed  Fbbbuart  17, 1898.    No.  9618. 

1.  Criminal  Law:  Instbuctions.    An  instruction  purporting  to  coTer 

the  whole  case  is  erroneous  which  fails  to  include  all  the  elements 
necessarily  involyed  in  the  issues  and  within  the  evidence. 

2.  Burglazy.    By  section  48  of  the  Criminal  Code  breaking  and  enter- 

ing in  the  night-season  are  essential  elements  of  the  crime  ot 
burglary. 

8. :  Infobmation:  IiTidence.  Where  an  information  for  burg- 
lary charges  that  the  breaking  and  entering  were  effected  with 
the  intent  to  steal,  it  is  necessary  to  prove  that  the  property  pos- 
sessed Eome  value  and  was  within  the  building. 

4.  Instructions:  Review.  A  faultless  instruction  will  not  cure  a  mis- 
statement of  the  law  in  another  paragraph  of  the  court's  charge  to 
the  Jury. 

Error  to  the  diKtrict  court  for  Adams  county.  Tried 
below  before  Beall,  J.    Reversed. 

Thonias  H.  Matters  and  T^hets  Bros.y  Morey  d  Ferris^  for 
plaintiff  in  error. 

C.  J.  Smi/thj  Attorney  General,  and  Ed  P.  Smith,  Deputy 
Attorney  General^  contra. 

NORVAL,  J. 

The  object  of  this  proceeding  is  to  secure  the  reversal 
of  a  conviction  of  the  crime  of  burglary.  Of  the  several 
assignments  in  the  petition  in  error,  consideration  will 
be  given  to  those  relating  to  instructions  alone. 

This  prosecution  was  brought  under  section  48  of  the 
Criminal  Code,  which  declares:  "If  any  person  shall,  in 
the  night-season,  willfully,  maliciously,  and  forcibly 
break  and  enter  into  any  ♦  •  •  storehouse,  *  * 
with  intent  to  kill,  rob,  commit  a  rape,  or  with  intent  to 
steal  property  of  any  value,  or  commit  any  felony,  every 
person  so  offending  shall  be  deemed  guilty  of  burglary, 
and  shall  be  imprisoned  in  the  penitentiary  not  more 
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than  ten  nor  less  than  one  year."  The  information 
charges  that  the  accused  burglariously  broke  and  en- 
tered, in  the  night-season,  a  certain  storo  building  with 
the  intent  to  steal  specifically  described  chattels  situate 
therein  of  the  value  of  $30,  belonging  to  Parmenter  & 
Ellsworth. 

The  seventh  instruction  given  at  the  request  of  the 
state  is  excepted  to,  which  reads  as  follows: 

"7.  The  court  instructs  you  that  it  is  not  necessary  for 
the  state  to  prove  beyond  a  reasonable  doubt  that  the 
defendant  stole  and  carried  away  all  the  property  enu- 
merated in  the  information,  but  if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant, 
Philip  Bergeron,  feloniously,  burglariously,  willfully, 
maliciously,  and  forcibly  did  break  into  and  enter  the 
building  described  in  the  information,  and  you  further 
believe  that  said  building  was  occupied  by  Parmenter  & 
Ellsworth,  and  you  further  believe  beyond  a  reasonable 
doubt  that  the  said  Philip  Bergeron,  being  in  said  build- 
ing in  the  second  story  thereof,  by  means  of  a  pole,  or 
any  other  instrument,  reached  through  the  skylight  open- 
ing in  the  floor  of  the  second  story  into  the  store  room  of 
Parmenter  &  Ellsworth  below,  in  the  nigh t-sc^i son,  and 
by  means  of  said  pole,  or  other  instrument,  took  any 
property  of  value,  however  small,  of  Parmenter  &  Ells- 
worth, named  in  the  infornmtion,  and  you  further  believe 
beyond  a  reasonable  doubt  that  the  said  Philip  Bergeron 
so  took  said  property  for  the  purpose  gjid  with  the  intent 
to  steal  the  same,  you  are  instructed  that  you  shall  find 
the  defendant  guilty,  notwithstanding  the  fact  that  you 
may  also  believe  from  the  evidence  that  the  said  Philip 
Bergeron  did  not  steal  and  carry  away  all  of  the  goods  of 
Parmenter  &  Ellsworth  mentioned  in  the  information." 

This  instruction  purpoi*ted  to  inclnde  every  element  of 
the  offense  charged,  and  it  told  the  jury,  in  effect,  if  they 
found  the  existence,  from  the  evidence,  of  the  enumerated 
ingredients  of  the  crime,  it  was  their  duty  to  return  a 
verdict  of  guilty.  It  is  a  familiar  rule  that  an  instruc- 
52 
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tioii  is  faulty  which  purports  to  cover  the  entire  case, 
but  which  in  fact  fails  to  include  all  the  elements  neces- 
sarily involved  in  the  case  and  within  the  evidence. 
{Barms  r.  Stata.  40  Neb.  545;  McAhcr  v.  SMCy  46  Xeb. 
IIG.)  The  instruction  quoted  omitted  important  ele- 
ments of  the  crime  charged,  namely,  that  the  breaking 
and  entering  of  the  building  occurred  in  the  nighMime. 
and  with  the  intent  to  steal.  Under  the  instruction  the 
defendant  couhl  have  been  convicted  of  burglary,  even 
though  he  broke  and  entered  the  building  in  the  daytime 
for  a  lawful  purpose,  in  case  he  subsequently,  in  the 
night-time,  took  property  in  the  building  belonging  to 
the  complaining  witnesses,  with  the  intent  to  steal  the 
same.  On  account  of  the  omissions  indicateil  the  in- 
struction was  erroneous.     {Ash ford  r,  i^tatc,  36  Neb.  38.) 

Complaint  is  made  of  this  instruction  given  on  the  t^ 
(juest  of  the  state: 

*The  court  instructs  the  jury  if  they  find  beyond  a  rea- 
sonable doubt  the  defendant  did  at  the  time  charged  in 
the  information,  willfully,  maliciouslj',  burglariously, 
and  forcibly  break  and  enter  said  store  building,  with 
th(*  intent  then  and  there  to  steal,  take,  and  carry  away 
the  propeijty  of  the  firm  of  Parmenter  &  Ellsworth,  and 
although  he  did  not  steal,  take,  and  (*arry  away  any  of 
said  property,  yet  you  should  find  the  defendant  guilty.*' 

The  court  by  this  instruction  attempted  to  state  what 
was  necessary  to  be  proven  to  entitle  the  state  to  a  con- 
viction, y(»t  the  pju*agraph  of  the  charge  omitted  then*- 
from  the  (juestion  of  the  value  of  the  property-.  The  sec- 
tion of  the  (^riminal  Code  already  mentioned  requirtM? 
that  the  i)r()perty  must  possess  some  value  to  constitute 
the  offense  of  burglary  when  the  information  -charges 
that  the  breaking  and  entering  were  effected  with  the 
intent  to  steal.  The  instruction  likewise  leaves  out  the 
(^lenient  of  ownership  of  the  building,  and  fails  to  state 
that  the  property  intended  to  be  stolen  must  have  been 
within  the  building.  These  were  essential  ingredients  of 
the  crime.     (Winslmc  v.  ^^tate,  26  Neb.  308.) 
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The  second  and  eighth  instructions  on  behalf  of  the 
state  were  also  erroneous  for  the  reasons  already  given. 

The  attorney  general  has  suggested  that  instructions 
should  be  construed  as  a  whole.  This  is  undoubtedly  the 
rule,  and  if  when  so  considered  they  state  the  law  cor- 
rectly, they  will  be  upheld.  But  this  principle  is  not 
applicable  here,  since  a  good  instruction  will  not  cure  one 
which  attempts  to  cover  the  entire  case,  but  which  is 
palpably  bad.  {Burliugim  v.  Badcrs,  45  Neb.  673;  Farmers 
Bank  v.  Marshman,  33  Neb.  445;  Ballard  v.  State,  19  Neb. 
609.)  The  judgment  is  reversed  and  the  cause  is  re- 
manded for  further  proceedings. 


Reversed  and  remanded. 


Oscar  Bryant  v.  Dakota  County.  m  Jiel 

63'  756 

61    269i 

Filed  February  17, 1898.    No.  7739.  

1.  Statutes:  Titles:  Constititional  Law  Defective  Highway: 
Damages.  The  proviso  clause  cf  section  4,  chapter  7,  Laws  1889, 
which  requires  an  action  against  a  county  for  injury  or  dam- 
ages resulting  from  a  defective  public  highway  to  he  brought 
within  thir.y  days  after  the  occurring  of  such  injury  or  damages, 
is  not  inimical  to  that  part  of  section  11,  article  3,  of  the  consti- 
tution which  dec:ares  that  "no  bill  shall  contain  more  than  one 
subject,  and  the  same  shall  be  clearly  expressed  in  its  title." 


2, :  Repugnancy.  An  act  complete  in  itself  is  not  unconstitu- 
tional, although  it  may  be  in  co'nflict  with,  or  repugnant  to,  a 
prior  statute  not  referred  to  nor  in  express  terms  repealed. 

Error  from   the   district   court   of   Dakota   county. 
Tried  below  before  Norris,  J.     Affirmed. 

Daley  &  Jay  and  Jay  &  Beck,  for  plaintiff  in  error. 

R.  E.  EvanSy  contra. 

NORVAL,  J. 

This  action  was  instituted  in  the  court  below  against 
Dakota  county  to  recover  damages  for  personal  injuries 
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alleged  to  have  been  sustained  by  the  plaintiflF  by  reason 
of  the  defective  condition  of  a  certain  public  hi<]cbway 
which  it  was  the  duty  of  defendant  to  keep  in  repair.  A 
demurrer  to  the  petition  was  sustained,  and  the  cause 
dismissed;  and  to  obtain  a  reversal  of  this  ruling  is  the 
purpose  of  this  proceeding. 

The  record  discloses  that  the  suit  was  commenced  more 
than  thirty  days  after  the  alleged  injury  and  dama^res 
occurred,  which  fact,  the  defendant  insists,  is  suffi<ient 
to  defeat  a  recovery.  This  contention  is  based  upon  sec- 
tion 4,  chapter  7,  Laws  1889  (Compiled  Statutes  1897,  ch. 
78,  sec.  117),  which  reads  as  follows:  "If  special  damage 
happens  to  any  person,  his  team,  carriage,  or  other  prop- 
erty by  means  of  insufficiency,  or  want  of  repairs  of  a 
highway  or  bridge,  which  the  county  or  counties  are 
liable  to  keep  in  repair,  the  person  sustaining  the  damage 
may  recover  in  a  case  against  the  county,  and  if  damages 
accrue  in  consequence  of  the  insufficiency  or  want  of  re- 
pair of  a  road  or  bridge,  erected  and  maintained  by  tw-o 
or  more  counties,  the  action  can  be  brought  against  all 
of  the  counties  liable  for  the  repairs  of  the  same,  and 
damages  and  costs  shall  be  paid  by  the  counties  in  pro- 
portion as  they  are  liable  for  the  repaii's;  Provided.  Ao.r- 
ever,  That  such  action  is  commenced  within  thirty  (30) 
days  of  the  time  of  said  injury  or  damage  occurring,"' 
It  is  obvious  tliat,  if  the  proviso  clause  of  said  section  is 
valid  legislation,  the  demurrer  to  the  petition  was  prop- 
erly sustained,  since  this  suit  was  not  commenced  within 
the  designated  period  of  thirty  days.  It  is  argued  by 
counsel  for  plaintiff  that  said  proviso  contravenes  sec- 
tion 11,  article  3,  of  the  constitution,  w^hich  declares: 
"No  bill  shall  contain  more  than  one'  subject,  and  the 
same  shall  be  clearly  expressed  in  its  title.  And  no  law 
shall  be  amended  unless  the  new  act  contain  the  section 
or  sections  so  amended  and  the  section  or  sections  so 
amended  shall  be  repealed."  It  is  suggested  that  the 
said  act  of  18S9  is  inimical  to  the  above  provision  for  the 
reason  it  embraces  two  distinct  subjects  of  legislation. 
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and  that  one  of  them  alone  is  expressed  in  the  title.  The 
act  is  designated  as  "An  act  relating  to  highways  and 
bridges  and  liabilities  of  counties  for  not  keeping  the 
same  in  repair."  Prior  to  the  adoption  of  this  piece  of 
legislation  there  existed  in  this  state  no  right  of  action 
against  a  county  for  the  recovery  of  damages  resulting 
from  defective  public  highways  or  bridges  {Woods  i\  Col- 
fax Cmmtyy  10  Neb.  552),  while  by  the  law  under  con- 
sideration the  authority  to  bring  such  a  suit  was  granted 
{Hollingsworth  v.  Saimdcrs  Couvty,  36  Neb.  141;  Kaasch  v. 
Dodge  County,  43  Neb.  508).  It  is  conceded  that  the  pur- 
pose to  confer  such  right  of  action  is  with  sufficient  clear- 
ness expressed  in  the  title  given  to  the  law  by  the  legisla- 
ture, but  it  is  insisted  that  such  title  is  not  broad  enough 
to  include  the  provision  in  the  body  of  the  act,  limiting 
the  period  within  which  the  action  should  be  commenced. 
We  are  unable  to  yield  assent  to  the  proposition.  The 
legislature  had  the  undoubted  right  to  give  the  remedy 
in  question,  or  withhold  as  it  saw  proper.  So,  too,  the 
law-making  body  had  the  power  in  conferring  the  rem- 
edy to  attach  as  a  condition  that  the  action  should  be 
instituted  within  a  specified  length  of  time;  and  the 
remedy  was  given  upon  the  express  condition  that  it 
should  be  invoked  within  thirty  days  after  the  sustaining 
of  the  injur}'  or  damages.  Such  limitation  was  not  an 
independent  subject  of  legislation,  but  was  germane  to 
the  principal  object  and  purpose  of  the  law,  and  was 
included  in  the  title  to  the  act.  As  was  said  in  the 
opinion  in  State  v.  Tibhcts,  52  Neb.  228,  "The  title  to  a  bill 
may  be  general,  and  it  is  not  essential  that  it  specify 
every  clause  in  the  proposed  statute.  It  is  sufficient  if 
they  are  all  referable  and  cognate  to  the  subject  ex- 
pressed. When  the  subject  is  expressed  in  general  terms 
everything  which  is  necessary  to  make  a  complete  enact- 
ment in  regard  to  it,  or  which  results  as  a  complement  of 
the  thought  contained  in  the  general  expression,  is  em- 
braced in  and  authorized  by  it.  If  the  subject-matter  is 
within  the  scope  of  the  title,  the  constitufional  require- 
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rnf-nt  is  mft."  Tesiffl  by  this  role  it  is  plain  that  tb^* 
tit  If-  to  the  a<-T  lM-fi»re  ns  was  snfliciently  broad  and  ci>m- 
I»n'hfTi>ivf-  ti»  iiKlifjite  tlie  subject-matter  of  leiri^Iation. 
and  thp  TiM|uii»-riients  of  the  cpnstitntion  were  fully  com- 
pli#«l  with. 

Fff-rtn.rthif  r.  t*j7//  of  IfaMfhiffs.  23  Neb.  772.  does  not  con- 
flict with  the  views  already  expressed.  It  was  there  held 
that  a  jirovision  in  an  act  creating  cities  of  the  second 
clnss.  limiting  the  time  to  six  months  in  which  actions 
may  be  broii*:ht  for  negligence  against  any  city  em- 
braced wit  I. in  such  class,  was  invalid,  as  being  special 
legislation,  and  not  because  such  provision  was  j>asst*il  in 
violation  of  s*  ction  11,  article  3,  of  the  constitution. 
Moreover,  the  act  there  under  consideration  createtl  n** 
right  of  action,  but  the  obnoxious  clause  was  intended 
as  a  new  statute  of  limitation  for  an  existing  remetiy  or 
right  of  action. 

In  Wtiycl  v.  City  of  Hastings,  29  Xeb.  379,  it  was  ruli*d 
that  the  title  of  an  act  providing  for  the  organization, 
government,  and  powers  of  cities  of  the  second  class  hav- 
ing over  five  thousand  inhabitants  was  not  sufficiently 
comprehensive  to  include  a  provision  exempting  8uch 
cities  from  liability  for  damages  resulting  from  the 
neglect  of  a  street  railway  company  to  keep  in  a  reason- 
ably safe  condition  the  street  on  which  its  line  is  being 
constructed.  The  jirovision  of  the  a(*t  there  condemned 
was  not  germane  to  the  subject-matter  of  the  law  ex- 
])r(*ssed  in  the  title,  while  in  the  statute  under  re\iew 
1h(*  remedy  thereby  conferred  is  conditioned  upon  the 
]M'op(*r  steps  being  taken  within  a  designated  period,  and 
the  clause  limiting  the  time  for  bringing  the  suit  was  not 
an  indeiieiident  siibj(*ct  of  legislation,  but  was  intimately 
coiMUH  t(Ml  with  tlu*  main  purpose  and  subject  of  the  act, 

Lannhsivr  Count  if  v.  Trimble,  33  Neb.  121,  is  not  in  point 
her(\  In  that  case  there  was  under  consideration  sec- 
tion 1,  article  4,  chapter  77,  Compiled  Statutes,  which 
authorized  tl:e  foreclosure  of  tax  liens  by  county  com- 
missioners where  they  have  purchased  for  the  county  real 
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estate  at  tax  sales,  but  limited  such  riglit  of  action  to 
cases  where  the  amount  due  on  the  tax  certificate  exceeds 
|200.  It  was  decided  that  the  limitation  contravened 
section  4,  article  9,  of  the  constitution  in  that  it  hiid  the? 
effect  to  authorize  the  county  commissioners  to  release 
the  taxes  upon  lands  where  the  amount  of  delinquent 
taxes  thereon  does  not  exceed  the  sum  already  named. 
Section  11,  article  3,  of  the  constitution  was  in  no  manner 
involved  in  that  case. 

The  remaining'  three  cases  cited  by  counsel  for  plain- 
tiff, Sfate  t\  LanvdHtcr  Count!/,  17  Neb.  85,  ^fafr  v.  Hunh, 
19  Neb.  323,  and  Muldoon  r.  l.nU  25  Neb.  457,  merely 
announce  the  familiar  doctriuf^  that  where  a  statute  con- 
tains provisions  which  conflict  with  the  constitution,  if 
the  valid  and  invalid  portions  are  capable  of  separation, 
the  latter  alone  will  be  (lisr(\!;arded,  in  case  that  it  ap- 
pears that  the  invalid  part  was  not  an  inducement  to  the 
le«:islature  to  ])ass  the  remaincbM*  of  the  act. 

It  is  ur*»ed  that  the  act  before*  us  is  bad  because  it 
modilies  or  amends  the  jj^eneral  statute  of  linutationi!; 
contained  in  tlie  Code,  without  in  any  manner  ref(Trin}»: 
to  the  same.  A  sliort  answer  to  this  line  of  ar}::ument 
is  that  the  act  is  (M)m])lete  in  itself,  and  therefore  is  not 
inimical  to  the  constitution  merely  because  it  may  be  in 
conflict  with,  or  rei)U}>iiant  to,  some  ju'ior  statute.  For 
an  able,  discussion  of  the  ([uesticm  and  citation  of  au- 
thorities see  the  opinion  of  Kyan,  C,  in  NVf/fe  v,  CornelL 
50  Neb.  526. 

For  the  reason  stated  the  district  court  did  not  err  in 
sustaining:  the  demurrer  to  the  petition,  and  the  ju:l^- 
ment  is  accordingly 

Affiumiod. 
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Citizens  National  Bank,  appellant,  v.  Isaac  D. 
Gregg,  appellee. 

Filed  February  17, 1898.    No.  7748. 

1.  Costs:  Taxation:  Rkview.  Where  costs  have  been  illegally  taxed, 
the  f  pp.ooriate  remedy  is  by  a  motion  to  reta^made  to  the  court 
where  ihe  allege:!  mistake  occurred. 

2. :  Fee  Bill:  Injunction.    A  court  of  equity  will  not  enjoin  the 


colleclicn  of  a  fee  bill  where  aU  the  legal  costs  therein  taxed  have 
no:  been  paid  or  tendered. 

Appeal  from  the  district  court  of  Howard  county. 
Heard  below  before  Thompson,  J.    Affirmed. 

T,  T.  Bill  for  appellant. 

Paul  &  Tcniplin,  contra. 

NORVAL,  J. 

This  is  an  appeal  from  a  decree  refusing  to  enjoin  the 
collection  of  a  fee  bill  i.ssued  out  of  the  district  court  of 
Howard  county,  in  a  n^plevin  suit  determined  therein  in 
which  the  Citizens  National  Bank  was  plaintiff  and  one 
William  W.  Kc^ndall,  sheriff,  was  defendant.  The  writ 
of  replevin  was  executeil  by  Noah  Baxter,  the  county 
coroner,  who  returned  the  process  into  court  with  an 
itemized  stat(*meiit  of  his  fees,  amounting  to  |15.50. 
The  re))levin  suit  was  decided  against  the  plaintiff,  and 
judgment  was  rendered  against  it  for  all  costs.  The  fee 
bill  was  issued  under  section  3,  chapter  28,  Compiled 
Statutes,  for  the  said  sum  claimed  to  be  due  the  coroner, 
with  sev(^iity-five  c(  uts  additional  for  issuing  the  fee  bill. 
The  contention  of  plaintiff  is  that  the  costs  have  never 
been  tax(^d  in  the  i'(q)levin  suit,  and  furthermore  that  the 
total  amount  of  costs  was  not  inserted  in  the  judgment 
at  the  tiiiH*  it  was  journalized.  The  record  shows  the 
renditicui  of  a  judgmnil  against  the  plaintiff  for  the  costs 
of  suit;    that  the  cdsts,  including  the  amount  due  the 
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coroner,  had  been  taxed  by  the  clerk  of  the  district  court 
and  itemized  upon  the  fee  book  prior  to  the  issuance  of 
tlie  fee  bill.  This  was  sufficient.  If  a  mistake  was  made 
in  the  taxation  of  the  costs  by  the  clerk,  the  appropriate 
remedy  for  correcting  the  error  was  by  motion  to  retax. 
(Woods  V.  Colfax  Comity,  10  Neb.  552;  Cozinc  i\  Hatch,  17 
Neb.  694;  Whitall  v.  Cressman,  18  Neb.  508;  Wilkinson  v. 
Carter,  22  Neb.  186;  Hoagland  v.  Van  Ettau  31  Neb.  293.) 
In  no  event  could  plaintiff  enjoin  the  enforcement  of  the 
fee  bill  until  it  had  first  paid,  or  tendered,  all  the  legal 
costs  chargeable  against  it.  Unquestionably  the  sum  of 
f3.75  was  due  from  plaintiff  as  legal  costs,  of  which 
amount  $3  belonged  to  the  coroner  for  serving  the  writ, 
and  the  remainder  to  the  clerk  for  issuing  the  fee  bill. 
Plaintiff  paid  all  except  seventy-five  cents  of  said  sum 
after  the  fee  bill  was  in  the  hands  of  the  coroner,  but 
the  bank  could  not  invoke  the  aid  of  a  court  of  equity,  at 
least  until  it  had  paid  all  costs  legally  taxed  against  the 
bank.     The  decree  is  right  and  is 

Affirmed. 


Jonas  Reynolds  v.  State  op  Nebraska.  l  w  JSi 

Filed  February  17, 1898.    No.  9805. 

1.  Instructions:  Non-Direction:  Review.    Mere  non-dlrectlon  by  the 

court  below  affords  no  ground  for  reversal  where  a  proper  In- 
struction covering  the  point  was  not  requested. 

2.  Btatutes:  Amendments.    An  act  which  in  its  purpose  and  scope  is 

merely  amendatory  of  a  section  of  a  prior  statute  must  set  out 
the  new  section  and,  in  addition,  contain  a  provision  for  the 
repeal  of  the  old  section  sought  to  be  amended. 

3. : :  CoNSTiTVTiONAL  Law:  Larceny.  The  act  of  the  leg- 
islature of  1875  amendatory  of  certain  sections  of  the  Criminal 
Co'e,  inducing  section  116  relating  to  stolen  goods  (Session  Laws 
1875,  p.  1),  is  void,  because  it  contains  no  provision  for  the  repeal 
of  the  SECtions  amended,  as  required  by  section  19,  article  2,  of 
the  state  constitution  adopted  in  1866. 
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Error  to  the  district  court  for  Hall  county.  Tried 
below  before  Kendall,  J.    Rercrscd. 

W.  A.  Prince,  for  plaintifif  in  error. 

C,  J,  Sinijthf  A  ttonwy  Gvneraly  and  Ed  P.  Smith,  Deputy 
Attorney  General,  for  the  state. 

NORVAL,  J. 

Jonas  Reynolds  was  convicted  of  the  offense  of  receiv- 
ing^ stolen  Roods,  and  he  has  brought  the  record  of  the 
trial  to  this  court  for  review,  assigning  numerous 
grounds  for  reversal. 

The  first  contention  is  tliat  the  court  erred  in  not  in- 
fonning  the  jury,  in  its  instru<*tions,  that  the  defen<laut 
had  eiiter(»d  a  ph^a  of  not  guilty  to  the  information. 
Th(*re  aie  two  ready  answers  to  this  suggestion:  First, 
the  ac(us(Ml  tendercMl  to  tlie  trial  c<mrt  no  request  to 
instruct  the  jury  upon  that  point.  The  rule  has  been 
often  announced  and  ajipliiHl  in  this  court  in  criminal 
cases  that  the  mere  fjiihire  to  charge  the  jury  upon  a 
l)avti(iiiar  ])r(JiM»sition  is  not  reversible  error,  unlet^s  a 
siiitabh^  instruction  has  biHMi  tendered,  {(kiiimjir  i\  >t(iti\ 
i:?  Xeb.  ;U)S;  /////  r.  Statr.  42  N(^b.  503;  Housh  v.  State,  43 
Neb.  lt!3;  Harr  v.  State.  45  N(4).  458;  Metz  r.  State.  46  Neb. 
547;  l\jarn)U  r.  State,  47  N(^b.  21)4;  Johnson  r.  State,  53 
Neb.  103.)  In  the  second  i)lace,  the  rights  of  the  ac- 
(*used  could  not  have  been  in  the  least  affected  by  the 
failure  to  advise  the  jury  in  sjiecific  terms  what  jdea 
tlu*  d(»fcndant  had  entered  to  the  charge  against  him, 
since,  in  stncral  of  the  instructions,  the  jury  were,  in 
l)lain  and  uncv|uivocal  language,  told  that  the  defend- 
ant was  presumed  to  be  innoc(»nt  of  the  accusation  con- 
tained in  the  infoimation,  should  be  acquitted  if  they 
cntcrtaiiuMl  a  reasonable  doubt  of  his  guilt,  and  that  the 
verdict  should  In*  based  alone  upon  the  evidence  adduced 
on  the  trial.  In  th(*  light  of  the  entire  charge,  no  preju- 
dicial error  could  possibly  have  resulted  from  the  omis- 
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sion  of  the  trial  judge  to  state  that  the  prisoner  had 
pleaded  not  guilty. 

Complaint  is  made  of  the  giving  of  the  fourth  instruc- 
tion, which  is  in  the  language  following:  "You  are  in- 
structed that  the  law  in  this  state  is  that  if  any  person 
shall  receive  any  goods  or  chattels  of  the  value  of  thirty- 
five  dollars  or  upwards,  that  shall  be  stolen  or  taken  by 
robbers  with  intent  to  defraud  the  owner,  every  person 
so  offending  shall  be  imprisoned  in  the  penitentiaiy  no 
more  than  seven  years  nor  less  than  one  year."  The 
foregoing  is  a  substantial  copy  of  section  116  ot  the 
Criminal  Code  of  1873,  as  attempted  to  be  amended  by 
the  legislature  of  1875,  at  least  so  far  as  the  said  amenda- 
tory section  is  api)licable  to  the  charge  contained  in  the 
information.  It  is  argued  that  it  was  reversible  error 
to  give  the  instruction  (luoted,  because  it  was  based  upon 
a  void  amendment  of  section  116  of  the  Criminal  Code, 
which  objection  was  proj^erly  made  in  the  court  below. 
In  the  year  1873  the  legislature  passed  an  act  entitled 
"An  act  to  estallish  a  Criminal  Code."  (General  Stat- 
utes, p.  719,  ch.  58.)  Section  Il(>  of  said  Code  is  here 
reproduced:  ''If  any  person  shall  receive  or  buy  any 
goods  or  chattels  of  the  value  of  thirty-live  dollars  or 
upward,  that  shall  be  stolen  or  taken  by  robbers,  know- 
ing the  same  to  be  stolen  or  taken  by  robbers,  with  in- 
tent to  defraud  the  owner;  or  shall  harbor  or  conceal 
any  thief  or  robber,  knowing  him  or  her  to  be  such, 
every  person  so  oftending  shall  be  imprisoned  in  the 
penitentiary  not  more  than  seven  years,  nor  less  than 
one  year." 

Th^  legislature  in  1875,  by  an  act  entitled  "An  act  to 
amend  sections  eight,  ♦  ♦  ♦  one  hundred  and  six- 
teen, *  *  *  of  the  Criminal  Code,  chapter  58  of  the 
General  Statutes  of  1873,"  attempted  to  anumd  forty-one 
sections  of  the  Criminal  Code  then  in  force,  including 
said  section  116  relating  to  the  receiving  or  buying  of 
stolen  goods  and  the  harboring  or  concealing  of  thieves 
or  robbers.     This  act  of  1875  is  not,  nor  does  it  purport 
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to  be,  entirely  new  legislation,  creating  a  new  oCEense, 
but  is  purely  amendatory  in  its  nature  and  character, 
and  contains  no  provision  for  the  repeal  of  any  of  the 
sections  sought  to  be  amended.  The  new  act,  it  is 
claimed,  is  unconstitutional  because  it  contains  no  re- 
pealing clause.  The  doctrine  has  been  frequently  as- 
serted and  applied  in  this  state  that  an  act,  not  complete 
in  itself,  but  which  is  merely  amendatory  of  a  section  of 
a  statute,  must  set  out  the  section  amefnded  and,  in  addi- 
tion, contain  a  provision  for  the  repeal  of  the  old  section 
so  amended.  (Ri/an  v.  State,  5  Neb.  276;  Lancaster  (^ouniy 
V.  Hoagland,  8  Neb.  38;  City  of  Slonth  Omaha  v.  Taxpayer^ 
Tjeague.  42  Neb.  671;  State  r.  City  of  Kearney,  49  Neb.  325; 
State  V.  Tihhets.  52  Neb.  228.) 

The  suggestion  of  the  attorney  general  that  the 
amended  section  116  was  enacted  prior  to  the  adoption 
of  the  present  constitution  is  no  sufficient  answer  to  the 
objection  urged  against  the  validity  of  the  section  by 
counsel  for  the  accused,  since  said  act  of  1875  contra- 
vened section  19,  article  2,  of  the  state  constitution 
adopted  in  1866,  which  declares  that  '*no  law  shall  be 
revived  or  amendt^d,  unless  the  new  act  contains  the  en- 
tire act  revived,  and  the  sections  amended,  and  the  sec- 
tion or  sections  so  amended  shall  be  repealed."  The 
provision  just  quoted  is  substantially  the  same  as  the 
latter  part  of  section  11,  article  3,  of  the  constitution  of 
1875.  The  amendatory  section  116  of  the  Criminal  Code 
was  not  adopted  in  the  mode  prescribed  by  the  constitu- 
tion of  the  state  at  that  time  in  force,  for  the  reason  the 
amendatory  act  contained  no  provision  for  the  repeal  of 
the  original  section  attempted  to  be  amended,  as  required 
by  said  section  19,  article  2,  of  the  constitution  of  1866. 
It  follows  that  said  amendatory  section  116  is  unconsti- 
tutional, and  void,  and  the  original  section  remains  in 
full  force  and  effect. 

The  amendatory  section  116  did  not  contain  the  words 
^'knowing  the  same  to  be  stolen  or  taken  by  robbers/' 
which  were  incorporated  in  the  original  section,  nor  does 
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the  amended  section  contain  language  of  like  import. 
Tinder  the  old  section  scienter^  or  knowledge  of  the  ac- 
cused that  the  property  had  been  stolen  or  taken  by 
robbers,  was  an  element  of  the  crime  as  originally  de- 
fined, while  the  legislature  by  the  latter  act  attempted 
to  eliminate  from  the  statute  this  feature  of  the  oflEense. 
It  requires  no  argument  to  show  that  the  fourth  instruc- 
tion omitted  to  state  one  of  the  ingredients  of  the  crime, 
and  was  accordingly  prejudicial  to  the  accused.  Under 
that  instruction  the  jury  would  have  been  justified  in 
finding  the  defendant  guilty,  even  though  he  had  no 
knowledge  that  the  goods  described  in  the  information 
had  been  stolen.  It  is  true  the  record  before  us  dis- 
closes that  the  trial  judge,  after  verdict,  but  before  pass- 
ing sentence,  read  to  the  prisoner  said  original  section 
116  and  the  section  as  amended,  and  inquired  of  him 
whether  he  had  anything  to  say  why  judgment  should 
not  be  pronounced.  It  is  obvious  the  reading  of  the 
original  section  at  that  time  could  not  cure  the  error  in 
giving  the  fourth  instruction. 

The  conclusion  reached  makes  unnecessary  an  ex- 
amination or  consideration  of  the  other  assignments  of 
error.  The  judgment  is  reversed  and  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 


Juiiius  H.  Langhorst  v.  William  Coon. 

Filed  February  17, 1898.    No.  7740. 

1.  Instrucfions:  Review.    An  assignment  ot  error  against  an  entire 

charge  is  unavailing  where  one  of  the  instructions  is  faultless. 

2.  Review:  Instructions:   Assignments  of  Error.    Errors  in  respect 

to  refuging  instructions  must  be  separately  assigned  in  the  motion 
for  a  new  trial  and  petition  in  error. 

3.  Real  Fstate  Agents:  Compensation.    Ordinarily  a  real  estate  bro- 

ker, who  for  a  commission  undertakes  to  sell  land  on  certain  terms 
and  within  a  specified  period,  is  not  entitled  to  compensation  for 


r<;<;  xebkaska  report:?.  iv..r. 


H«  FT- ire«  cnl'81  he  prodnce  to  the  owner  a.  parch 

the  lime    imited  who  is  2b.e  and  vUlicg  to  boj  vpoa.  ihse  lerrLs 

pr^a  rib  d  in  the  contract  of  emploj-ment- 

4.  Sevlew:  Co>f  Lir  tix'^  B%'tde\(  e.    A  Terdict  based  upon  cotnfLjr:.^.^ 
evidencf  wJJ  not  \.e  d-3:i:rLed  on  reTiew. 

I^Hiton  from  tlif*  district  court  of  Cass  county.  Trit-J 
bf*low  iK'fore  Chapman,  J.     Affirnud. 

J.  IL  Jlahlnnan,  for  plaintiff  in  error. 

NORVAL,  J. 

Plaintiff  siK-d  to  rocovor  coniniissions  for  eflFertin^ir  tlit- 
Bale  of  real  estate,  and  from  the  judjijment  rendervti 
againHt  him  he  jirosecntes  an  ernir  proceedinj:. 

Complaint  is  mad<'  in  the  brief  of  the  jriving  of  five  in 
Hlnietions.  The  charjje  of  tlie  court  consisted  of  seven 
consecutiv<*ly  numbered  parajo'aphs.  and  they  were  all 
j^ouped  in  a  single  asKi(2:nmeHt  in  tlie  motion  for  a  new 
trial,  as  well  as  in  the  petition  in  error.  Two  of  the 
seven  instructions  are  not  assaik»d  in  the  brief,  and  an 
examination  of  them  convinces  the  court  that  they  ai-e 
faultless;  th(*refore,  the  assiji^nmeut  relating  to  the  *;:iv- 
my^  of  instructions  will  not  be  further  considere<l. 
{Union  P.  li.  Co,  v.  Moutffomcry,  49  Neb.  429;  AdamS'Stnif!i 
Vo.  V.  HayininU  52  Neb.  79.) 

Error  is  assij^ned  for  the  refusal  to  give  instructions 
1  to  5  requested  by  i)laintiflf.  Two  of  these  requests  are 
not  included  in  the  transcript,  and  the  third  was  prop- 
erly r(*fus(Ml,  because*  it  was  practically  an  instruction  to 
return  a  verdict  for  plaintiff.  Under  the  authorities  the 
other  requests  need  not  be  considered,  since  they  were 
not  separatcvly  assigned  for  error  in  the  motion  for  a  new 
trial  and  p(»titi<)n  in  error. 

It  is  finally  argued  that  the  evidence  fails  to  sustain 
the  verdict.  The  t(»stimony  was  conflicting.  That  in- 
troduced by  plaintiff  tended  to  show  that  he  was  em- 
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ployed  by  the  defendant  to  procure  a  purchaser  of  the 
farm  of  the  latter  at  a  specified  price,  and  was  to  receive 
as  commissions  for  his  services  the  sum  of  |400,  and  tjiat 
in  pursuance  of  such  agreement  plaintiff  did  induce  one 
Peter  Reutter  to  buy  the  land.  On  the  other  side,  testi- 
mony was  adduced  to  the  effect  that  plaintiff  was  given 
two  weeks  in  which  to  procure  a  purchaser  for  the  farm, 
and  that  plaintiff  was  to  receive  for  his  services  all  in 
excess  of  $9,200;  that  at  the  expiration  of  that  period 
he  informed  the  defendant  that  he  could  not  make  the 
sale  for  said  sum,  and  afterwards  defendant  himself  sold 
the  land  to  Reutter  for  said  sum.  The  conflicting  testi- 
mony was  submitted  to  the  jury  under  appropriate  in- 
structions, and  the  proofs  are  amjjle  to  sustain  a  finding 
in  favor  of  the  defendant.  If  the  contract  of  employ- 
ment was  conditional,  plaintiff  could  not  recover  without 
establishing  that  the  conditions  on  his  part  to  be  per- 
formed had  been  fulfilled.  {Beatty  v.  RvsseU,  41  Neb. 
321;  Barber  v.  Hildehrand,  42  Neb.  400.)  It  is  a  fact  that 
plaintiff  was  instrumental  in  enabling  defendant  to  dis- 
pose of  his  farm  to  Reutter,  but  plaintiff  stipulated  as  to 
the  terms  upon  which  he  was  to  receive  a  compensation, 
and  these  stipulations  cannot  be  disregarded.  The  de- 
lay in  making  the  sale  was  through  no  fault  of  defendant, 
so  far  as  the  record  discloses.     The  judgment  is 

Affirmed. 


State  of  Nebraska,  ex  rel.  Seth  Tho^ias  Clock  Com-  "Jg  m 
PANY,  V.  Board  of  County  Commissioners  of  Cass  JL_???' 
County  et  al. 

Filed  February  17, 1898.    No.  7859. 

1.  Counties:  Ali.owakce  of  Claims:  Mandamus.  One  In  whose  favor 
a  claim  has  been  duly  allowed  by  a  county  board  may,  by  man- 
damus, compel  the  issuance  of  a  warrant  for  the  payment  of  such 
claim. 
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2.  :  :  Review.    The  yalidity  of  an  order  of  a  county  board 

allowing  a  claim  cannot  be  raised  for  the  first  time  in  this  court 
in  a  case  brought  here  by  appeal  or  petition  in  error. 

3.  Corporation:  Kxibtenxe:   Pleading.    A  denial  that  the  relator  "is 

a  coiporation  duly  organized  under  the  laws  of  the  state  of  New 
York"  does  not  put  in  iss.ue  the  relator's  corporate  existence. 

4.  Payment:  Evidence.    Evidence  examined,  and  held  insufBcient  to 

tuslain  respondents'  plea  of  payment. 

Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Chapman,  J.    Reversed. 

A.  W.  Agee  and  Byron  Clark,  for  plaintiff  in  error. 

C.  H.  Polk  and  77.  2).  Travis,  contra. 

Bl'LLIVAN,  J. 

By  a  petition  in  error  filed  in  this  court,  the  Seth 
Thomas  Ch)ck  Company  seeks  a  reversal  of  a  judgment 
of  the  district  court  for  Cass  county  denying  its  applica- 
tion for  a  peremptory  writ  of  mandamus  against  the 
county  commissioners  and  county  clerk  of  said  county. 
From  an  examination  of  the  record  it  appears  that  in 
the  year  1S91  the  county  of  Cass  purchased  of  the  relator 
a  tower  clock  for  use  in  its  new  court  house,  then  in 
process  of  construction.  The  negotiations  which  re- 
sulted in  the  sale  were  conducted  by  one  Charles  AVicker- 
sham,  who  resided  at  Plattsmouth  and  managed  his 
wife's  jewelry  business  in  that  city.  The  wife's  name 
was  S.  L.  Wickersham.  The  clock  company  had  no 
knowled«,^e  of  either  of  the  Wickershams,  except  w^hat  it 
gained  through  correspondence  in  relation  to  the  trans- 
action here  in  question.  This  correspondence  was  car- 
ried on  in  the  name  of  S.  L.  or  Susan  L.  Wickersham. 
The  contract  of  sale  was  in  writing.  It  was  executed  on 
behalf  of  the  relator  by  Wickersham  in  the  name  of  his 
wife.  In  due  time  the  clock  was  forwarded  to  Platts- 
mouth, consigned  to  S.  L.  Wickersham,  and  some  time 
later,  with  the  assistance  of  an  expert  sent  out  by  the 
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relator,  was  set  in  place  and  •  accepted.  Soon  after  the 
acceptanjce,  a  bill  for  |981,  that  being  the  contract  price, 
was  filed  with  the  county  clerk,  allowed  by  the  county 
board,  and  a  warrant  therefor,  payable  to  the  relator  or 
bearer,  was  issued  and  delivered  by  the  county  clerk  to 
Charles  Wickersham,  who  converted  it  to  his  own  use. 
.To  compel  the  issuance  and  delivery  to  it  of  another  war- 
rant for  the  amount  of  its  claim  the  relator  brought  this 
Suit. 

The  respondents  attempt  to  justify  the  finding  and 
judgment  of  the  trial  court  on  four  distinct  grounds.  In 
their  answer  they  pleaded  payment  of  relator's  claim  "by 
delivering  to  S.  L.  Wickersham,  the  agent  of  relator,  a 
warrant.  No.  132,  for  the  payment  of  $981;"  and  they  now 
insist  that  this  defense  is  established  by  the  evidence. 
But  we  think  otherwise.  S.  L.  Wickersham  was  a  real 
person;  she  resided,  and  was  engaged  in  business,  at 
Plattsmouth.  She  was  the  person  the  relator  had  in 
mind,  and  upon  whom  it  conferred  authority  to  act  for 
it,  in  its  dealings  with  Cass  county.  There  is  in  the 
record  no  legal  evidence  whatever  from  which  it  could 
be  inferred  that  Charles  Wickersham  was  the  owner  of 
the  jewelry  business  which  was  conducted  in  the  name 
of  S.  L.  Wickersham,  or  that  the  latter  name  was  as- 
sumed and  used  by  him  for  business  purposes.  The  re-, 
lator  did  not  intend  to  make  Wickersham  its  agent;  it 
conferred  upon  him  no  authority,  real  or  apparent.  The 
contract  of  sale  itself  recites  that  it  is  made  with  S.  L. 
Wickersham  as  agent  of  the  relator;  and  the  county 
clerk,  at  the  time  he  delivered  the  warrant  to  Charles 
Wickersham,  dealt  with  him,  not  as  the  agent  of  the 
clock  company,  but  as  the  agent  of  his  wife.  We  quote 
from  the  testimony  of  Frank  Dixon,  the  county  clerk: 

Q.  Now  you  never  heard  this  Wickersham  called  any- 
thing but  Charles  Wickersham  or  C.  W.  Wickersham,  did 
you? 

A.  Yes,  sir;  heard  him  called  C.  M.  Wickersham. 

Q.  Now,  the  facts  are,  that  your  understanding  of  the 
53 


NEBRASKA  llEPORTS.  [Vou  55 


suite  V.  Board  of  County  Commis  loners  of  Class  County. 


matter  was  that  S.  L.  Wickersham  was  the  wife  of 
Charles  Wickersham  of  whom  you  have  spoken^  and  act- 
in}?  as  her  a<j;eiit  in  the  transaction  of  the  biisim^^Si*  in 
which  she  was  eni^ajijed  in  this  city? 

A.  That  was  the  understanding  that  I  had. 

Q.  And  yon  delivered  to  him  tiiis  warrant,  supposing 
he  was  the  agent  of  S.  L.  Wickersham,  and  traii«iictiug 
all  of  her  business  for  her? 

A.  Yes,  sir. 

(}.  And  that  was  the  reason  that  vou  delivered  it  to 
him? 

A.  Yes,  sir. 

AVhile  Wickersham  had,  doubtless,  general  antliority 
to  manage  his  wife's  business,  she  could  confer  upon  him 
no  power  to  act  for  the  rehitor  in  r<4ation  to  its  busines.v 
{Fur Has  r.  Frankin(iN,  6  Neb.  429;  Im/ralumt  r.  Wliifm  }n\ 
75  111.  24;  Ihown  r.  liaUmvi,  45  Mo.  221;  McKiun^iH  r. 
Yolhn<n\  75  AVis.  82.)  She  had  no  actual  authority  to 
appoint  a  subagent,  and  the  nature  of  the  business  to  be 
transacted  conferred  no  implied  authority  to  do  so.  We, 
therefore,  conclude  that  the  plea  of  payment  was  not 
sustained. 

It  is  urged  as  a  vsecond  defense  that  if  Wickersham  was 
not  the  agent  of  the  relator,  the  delivery  of  the  warrant 
to  him  was  a  conversion  of  it  for  which  there  is  a  plain 
and  adequate  remedy  at  law  to  which  it  must  resort. 
This  position  is  obviously  unsound.  After  the  expira- 
tion of  ten  days  from  the  allowance  of  the  relator's  claim, 
it  became  entitled  to  receive  from  the  respondents  a  war- 
rant in  due  form,  which  it  might  present  to  the  county 
treasurer  for  payment.  The  duty  to  deliver  the  w  arrant 
was  one  due  to  the  relator  from  the  respondents  in  their 
official  capacity  and  was  enforceable  by  mandamus. 
{Htatc  V.  Spicer,  3G  Neb.  469;  State  v.  Fanicii,  3(>  Xeb,  537; 
lioascn  V.  i^tatc,  47  Neb.  245.) 

It  is  next  insisted  that  the  claim  allowe<l  by  the  countv 
board  was  not  verified,  and  hence  the  order  of  allowance 
was  null.     Without  conceding  the  correctness   of  the 


Vol.  53]  JANUARY  TERM,  1898.  771 

United  States  Wind  Engine  &  Pump  Co.  v,  Drexel. 


legal  proposition  here  contended  for,  it  is  suflSrient  to  say 
that  the  answer  having  admitted  the  allowance  of  the 
claim,  the  respondents  are  not  now  in  a  position  to  qnes- 
tion  the  validity  of  the  order  of  allowance. 

It  is  further  urged,  in  support  of  the  judgment,  that 
the  corporate  character  of  the  relator  was  not  estab- 
lished by  the  proof,  and  that  it,  therefore,  did  not  possess 
legal  capacity  to  maintain  this  action.  The  application 
for  the  writ  alleges  that  the  relator  "is  a  corporation  duly 
organized  under  the  laws  of  the  state  of  New  York." 
The  answer  denies  "that  the  Seth  Thomas  Clock  Com- 
pany is  a  corporation  duly  organized  under  the  laws  of 
New  York."  This  denial  is  a  mere  negative  pregnant. 
It  does  not  traverse  the  corporate  existence  of  the  re- 
lator, but  only  the  regularity  of  the  proceedings  by  which 
it  was  incorporated.  (Boone,  Code  Pleading  61;  Bliss, 
Code  Pleading  332;  llanlen  v.  Atchison  &  N,  R.  Co.;  4 
Neb.  521;  Ijeroux  v.  Murdockj  51  Cal.  541.) 

The  evidence  in  the  record  conclusively  establishes  re- 
lator's right  to  a.warrant  for  the  amount  of  his  claim  as 
allowed  by  the  county  board,  together  with  legal  interest 
thereon.  Therefore,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Kevkrsed  and  remanded. 


53    771 

United  States  Wind  Engine  &  Pump  Company  v.  H.      ^  ^ 
P.  Drexel  et  al. 

Filed  Febritary  17, 1898.    No.  7843. 

1.  Sonds:  Validity:  Defects.    A  statutory  bond  is  not  void  for  want 

of  a  penalty  nor  because  the  beneficiaries  are  named  as  obligees 
therein,  instead  of  a  trustee  according  to  the  requirement  of  the 
statute  under  which  it  is  given. 

2.  :   Approval:   Public  Btildincs.    A  bond  for  the  protection 


of  persons  furnishing  labor  or  material  for  the  erection   of  a 
public  building  under  the  laws  of  the  state  of  Iowa  does  not  be* 
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come  a  binding  obligation  antil  accepted  and  approved  bj  the 
officer  charged  by  law  with  that  duty. 

8. :  :  Defects.    The  approyal  of  an  irregular  bond  limited 

to  certain  beneficiaries  named  therein  and  based  on  an  express 
waiver  of  their  rights,  is  a  rejection  of  such  bond  as  to  all  other 
persons  for  whose  benefit  it  was  intended.  Harrison,  C.  J.,  and 
NoBVAL,  J.,  concur  in  the  Judgment  for  the  reason  stated  in  the 
third  division  of  the  syllabus  alone. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.    Affimied, 

The  opinion  contains  a  statement  of  the  case. 

Caranaijh  cf  Thomas,  for  plaintiff  in  error: 

Obligors  cannot  escape  liability,  because  the  bond  does 
not  run  to  the  county.  {Heatherington  v.  Hayden,  11  la. 
335;  PuKslri/  t\  Hayes,  22  la.  29;  Huffman  v.  Koppelkom,  8 
Neb.  344;  Koppelkom  v.  Huffman,  12  Neb.  95;  Thomas  r. 
Hinliry,  19  Neb.  324;  Riggs  v.  Miller,  34  Neb.  666;  Filloics 
V.  Gilnuw,  4  Wend.  [N.  Y.]  414;  Faurote  v.  State,  110  Ind. 
463.) 

The  bond  is  not  void  for  want  of  a  penalty.  {Dodge  v. 
St  John,  96  N.  Y.  260;  WiUiafns  v.  Golden,  10  Neb.  432; 
Noble  V.  Himeo,  12  Neb.  193.) 

The  d(»fense  that  the  bond  was  not  delivered  and  ac- 
cepted should  not  be  sustained.  If  the  bond  w^as  a 
statutory  one,  it  was  deposited  where  the  statute  di- 
rected. If  the  bond  was  a  common  law  bond,  placing  it 
with  the  treasurer  was  a  delivery.  {MeCraeken  v.  To'hi, 
1  Kan.  148;  Green  v.  Wardwell,  17  III.  278;  Ashkum  v.  Liki:, 
12  Brad.  [III.  App.]  29.) 

B.  G.  liurhank,  H.  G.  Bronw,  and  A.  A.  McCl<inahan, 
contra, 

SUIJJVAN,  J. 

The  United  States  Wind  Engine  &  Pump  Companr, 
by  this  proceeding  in  error,  challenges  the  corrertue^jj 
of  the  order  and  judgment  of  the  district  court  for  DjUir- 
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las  county  sustaining  a  demurrer  to  its  petition  and  dis- 
missing its  action.  The  material  allegations  of  the  peti- 
tion are  in  substance  as  follows: 

1.  It  is  the  assignee  and  fiwner  of  a  subcontractor's 
claim,  amounting  to  $4,000,  due  for  labor  and  material 
furnished  in  the  erection  of  a  court  house  for  Mont- 
gomery county,  in  the  state  of  Iowa. 

2.  The  laws  of  Iowa  give  subcontractors  a  lien  for  all 
material  and  labor  furnished  in  the  erection  of  public 
buildings  not  owned  by  the  state. 

3.  The  statute  giving  such  lien  provides: 

"Sec.  4.  The  contractor  may  at  any  time  release  such 
claim  by  filing  with  the  treasurer  of  such  corporation  a 
bond  to  such  corporation,  for  tlie  benefit  of  such  claim- 
ants, in  sufficient  penalty,  with  sureties  to  be  approved 
by  such  treasurer,  conditioned  for  the  payment  of  any 
such  sum  which  may  be  found  due  such  claimant,  and 
such  contractor  may  prevent  the  filing  of  such  claims  by 
filing  in  like  manner  a  bond  conditioned  for  the  payment 
of  persons  who  may  be  entitled  to  file  such  claims.'' 

4.  In  February,  1891,  Richards  &  Co.  as  principal,  with 
the  defendants  in  this  action  as  sureties,  signed  and  de- 
livered to  the  treasurer  of  Montgomery  county  a  bond 
conditioned  as  follows: 

"Now,  therefore,  we,  Richards  &  Co.,  as  principals,  and 
H.  P.  Drexel,  E.  J.  Refregier,  E.  A.  Blum,  J.  II.  Hulbert, 
and  Albert  Foil,  as  sureties,  for  the  purpose  of  releasing 
the  claim  now  on  file  with  the  auditor  of  Montgomery 
county,  Iowa,  in  favor  of  the  Northwestern  Terra  Cotta 
Company,  which  claim  is  a  mechanic's  lien  against  a  pub- 
lic corporation,  to-Avit,  Montgomery  county,  Iowa,  and 
for  the  purpose  of  preventing  the  filing  of  any  mechanic's 
lien  for  material  furnished  or  work  and  labor  performed 
in  .the  building  and  erection  of  said  court  house,  for 
which  the  persons  furnishing  said  material  and  perform- 
ing said  labor  would  under  the  laws  of  the  state  t)f  loAva 
be  entitled  to  file  a  mechanic's  lien  against  said  public 
corporation,  to-wit,  Montgomery  county,  Iowa,  and  for 
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the  use  and  benefit  of  said  Northwestern  Terra  Cotta 
Company,  and  for  the  use  and  benefit  of  such  other  per 
sons  who  Jiow  have  or  shall  hereafter  have  a  right  to  file 
a  mechanic's  lien  against  said  public  corporation,  Mont- 
gomery county,  for  materials  furnished  or  work  and 
labor  performed,  and  for  the  purpose  of  payiiij;  any  and 
all  sum  or  sums  found  to  be  due  the  said  Northwestern 
Terra  Cotta  Company  from  Kichards  &  Co.  aforesaid, 
and  for  the  jiurpose  of  paying  any  and  all  sums  due  from 
said  Kichards  &  Co.  to  any  and  all  persons  for  materials 
furnished  or  to  be  furnished,  or  for  work  and  labor  done 
or  to  be  done,  for  which  any  of  said  persons  have  now, 
or  may  hereafter  have  a  right  to  file  a  mechanic's  lien 
against  said  public  corporation,  Montgomery  county, 
Iowa,  for  said  labor,  work,  or  materials  done  or  fur- 
nished, this  obligation  is  executed,  and  we  bind  ourselves 
and  assigns  to  pay  any  stfch  sum  or  sums  so  found  to  bt- 
due  said  Northwestern  Terra  Cotta  Company  or  any 
other  person  or  persons  as  hereinbefore  nientioneti 
This  obligation  is  executed  for  the  use  and  benefit  of  all 
persons  wiio  now  have  or  who  may  have  hereafter  a  right 
to  file  a  mechanic's  lien  against  said  ^lontgomery  county. 
Iowa,  under  and  by  virtue  of  the  provisions  of  sections 
3322,  3327,  3328,  and  3329  of  McClain's  Annotated  C<>de 
of  Iowa,  edition  of  1888,  being  the  laws  of  the  20  G.  A^ 
chapter  179,  sections  1  to  4  inclusive,  for  materials  fur- 
nished or  to  be  furnished,  or  work  or  labor  done  or  to  bt- 
done,  in  the  building  and  erection  of  a  court  house  at 
Ked  Oak  Junction,  Montgomery  county,  low^a,  sjiid  court 
house  being  erected  and  built  by  the  said  Kichards  &  Co, 
aforesaid." 

Afterwards  the  county  treasurer  indorsed  upon  said 
bond  his  approval  in  the  following  terms: 

"It  appearing  to  me  that  the  Northwestern  Terra  Cotta 
Company,  of  Chicago,  111.,  has  now  and  claims  the  right 
to  file  a  mechanic's  lien  or  claim  against  Montgomery 
county  for  materials  furnished  in  the  building  of  the 
court  house  for  said  county; 
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"And  it  also  appearing  to  me  that  ('arne^ie,  Pliipps  & 
Co.  claim  to  have  the  right  now  and  hereafter  to  file  a 
lien  against  said  county  for  materials  furnished  and 
labor  performed  and  to  be  hereafter  furnished; 

"And  each  of  corporations  and  persons  having  con- 
sented in  writing  by  me  now  held  that  non-resident  sure- 
ties may  file  a  bond: 

"Now,  as  to  the  Northwestern  Terra  Cotta  Company 
and  Carnegie,  Phipps  &  Co.,  the  within  and  foregoing 
bond  is  now  by  me  filed  and  approved  this  February  9th, 
1891.  Joel  Carey, 

''Treamrer  of  Montgoimry  County,  loioa^ 

5.  The  labor  and  material  which  .are  the  basis  of  this 
action  were  furnished  in  reliance  upon  the  bond  above 
mentioned;  and  plaintiff's  assignor  relying  thereon,  per- 
mitted Richards  &  Co.,  the  principal  contractor,  to  draw 
from  Montgomery  county  the  whole  amount  due  accord- 
ing to  the  terms  of  the  contract. 

The  bond  in  question  was  not  in  strict  conformity  with 
the  provisions  of  the  statute  under  which  it  was  given, 
inasmuch  as  it  fixed  no  penalty  and  failed  to  name  Mont- 
gomery county  as  the  obligee  therein.  But  these  defects 
would  not  vitiate  it.  They  are  mere  irregularities  affL>ct- 
ing  in  no  manner  the  substantial  elements  of  the  con- 
tract. (Sohle  r,  lliniro,  12  Neb.  197;  Williams  v.  Golden^ 
10  Neb.  432;  Dothfc  r.  St.  John,  96  N.  Y.  260;  Fellows  v. 
(Mihnan,  i  AVend.  [X.  Y.]  414;  Huffman  v.  Koppclkom,  8 
Neb.  344;  Koppclkom  r.  Huffman,  12  Neb.  95;  Thomas  v. 
Hinlley,  19  Neb.  324;  Riffffs  r.  Miller,  34  Neb.  666.) 

But  was  the  bond  delivered  for  the  use  and  benefit 
of  the  plaintiff?  That  it  was  so  tendered  must  be  ad- 
mitted, but  to  make  it  effective  required  not  only  a  ten- 
der but  an  acceptance  as  well.  To  make  it  a  binding 
obligation  required  that  indispensable  element  of  all 
valid  contracts,  a  meeting  of  the  minds  of  the  contract- 
ing parties. 

Klchards  &  Co.  presented  to  the  county  treasurer  the 
contract  in  suit.     The  treasurer  was  an  officer  charged 
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by  law  with  the  duty  of  accepting  such  bond  if  found 
sufficient  in  substance  and  form.  It  was  not  sufficient 
in  form  and  he  evidently  was  not  satisfied  with  it  be- 
cause the  sureties  were  non-residents  of  the  state  of 
Iowa.  He,  therefore,  as  appears  from  his  indorsement 
and  as  he  rightfully  might  do,  rejected  it  as  a  statntory 
bond.  His  acceptance  of  it  "as  to  the  Northwestern 
Terra  Cotta  Company  and  Carnegie,  Phipps  &  CJo,"  was, 
by  the  clearest  implication,  a  rejection  of  it  as  to  all  oth- 
ers for  whose  benefit  it  was  tendered.  In  acting  on  this 
bond  he,  in  effect,  declared:  "This  bond  is  not  in  con- 
formity with  the  statute.  The  sureties  are  non-residents 
of  the  state,  nevertheless,  at  the  special  instance  of  the 
Northwestern  Terra  Cotta  Company  and  Carnegie, 
Phipps  &  Co.,  I  accept  and  approve  it  for  their  benefit 
only,  reserving  to  all  other  subcontractors  the  right  to 
file  their  statutory  liens."  To  hold  the  defendants  liable 
in  this  case  would  be  to  charge  them  upon  an  unaccepted 
offer  of  suretyship.     The  judgment  of  the  district  conrt  is 

Affirmed. 


Amoskioag  Savings  Bank,  appellee,  v.  Oliver  Rob- 
bins  ET  AL.,  APPELLANTS. 

FiLRD  February  17, 1898.    No.  7803. 

1.  Judical  Falcs:  Notie:  Oiwectioxb.  It  is  not  a  good  abjection  to 
the  confirmation  of  a  sale  of  real  estate  made  under  a  deoree  of 
foreclosure  that  the  notice  of  sale  did  not  accurately  state  the  sum 
for  the  sa  Iht  c.ion  of  which  the  land  would  ba  sold. 

2. :   AppitAisEMENT:   Review.    The  finding  of  the  district  court 

upon  conflicting  evidence  that  an  appraisement  was  not  fraudu- 
lent will,  ordinarily,  be  sustained. 


'  :  TxcrMiiUAxcEs.    When  there  is  no  errw  in  the  a|H 

praseirent  of  land  sold  under  a  decree  of  foreclosure,  the  owner 
ca  not  (onp'ain  because  the  county  clerk's  certificate,  famished 
to  the  sheiiff  as  r  quired  by  section  491c  of  the  Code  of  Civil  Pro- 
cedure,  nc  ud:s  the  mortgages  which  are  the  basis  of  the  decrae 
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4. :  SiiERTiF's  Return:  Time.    A  foreclosure  sale  should  be  con- 


firmed, LOtwithstandiBg  the  order  of  sale,  issued  by  the  clerk  of 
the  district  court  to  the  sheriff  or  other  officer  directing  him  to 
execute  the  decree,  be  returned  more  than  sixty  days  from  its 
date. 

ArPEAii  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Holcomb,  J.    Affirmed. 

Francis  G.  Earner  and  J.  M.  Easterlingy  for  appellants. 

Dryden  &  Maifi,  contra. 

Sullivan,  J. 

This  case  is  here  on  appeal  from  an  order  of  th^  district 
court  of  Buffalo  county  confirming  a  sale  of  real  estate 
made  under  a  decree  of  foreclosure. 

The  first  objection  is  that  the  notice  of  sale  did  not 
correctly  state  the  amount  due  one  Hawkins  as  fixed  by 
the  decree.  The  record  shows  that  Hawkins  was  given 
a  lien  on  the  premises  sold  for  $420,  with  ten  per  cent 
interest  from  December  22, 1893,  while  the  notice  of  sale 
recites  that  the  amount  is  $420,  with  interest  thereon 
from  December  22,  1892.  We  do  not  understand  what 
baleful  influence  this  variance  had  upon  appellants' 
rights.  We  know  of  no  law  that  requires  the  amount 
due  on  a  decree  of  foreclosure  to  be  stated  in  the  notice 
of  sale  with  mathematical  accuracy.  The  notice  would 
have  fully  answered  the  requirements  of  the  statute  with- 
out stating  any  amount  whatever. 

The  claim  that  the  appraisement  was  fraudulent  was 
submitted  to  the  district  court  upon  conflicting  evidence 
and  we  are  bound  by  the  conclusion  reached. 

It  is  next  urged  against  the  order  of  confirmation  that 
the  certificate  of  the  county  clerk  shows  both  mortgages 
foreclosed  in  the  action  as  prior  incumbrances  on  the 
land  in  question.  The  clerk's  certificate  exhibits  all  the 
liens  and  incumbrances  affecting  this  land  appearing 
upon  the  records  of  his  office.  But  these  mortgages  were 
not  deducted  from  the  gross  value  of  the  land  in  making 
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the  appraisement,  so,  of  course,  this  objectit)n  is  witboat 
merit. 

Appellants  contend,  finally,  that  confirmation  slnmld 
have  been  denied  because  the  order  of  sale  was  returned 
into  court  by  the  sheriff  more  than  sixty  days  after  it 
was  issued.  In  the  case  of  Rector  r.  Rotioiiy  3  Neb.  171, 
this  question  was  considered  and  decided.  In  the  opin- 
ion Laicr,  J.,  uses  the  following  language:  "In  case  of 
foreclosure,  which  is  a  proceeding  in  rcm^  the  decree  of 
the  court  operates  directly  upon  the  mortgaged  property; 
no  writ  or  other  process  of  the  court  is  resorted  to  to 
bring  it  witliin  its  jurisdiction.  By  its  judgment  the 
court  simply  enforces  a  contract  of  sale  voluntarily  made 
by  the  owner.  Nor  is  it  at  all  necessary  that  an  order  of 
sale  be  issued  by  the  clerk  of  the  court  to  the  officer 
charged  with  the  execution  of  a  decree;  the  judgment 
is  his  warrant  of  authority,  and  none  other  is  required.^ 
The  rule  thus  announctnl  was  subsequently  affirmed  in 
Johnson  v.  livml%  7  Neb.  224,  in  ^yya^^t  v.  TuthilL  17  Neb. 
495,  and  in  Johnson  v,  Colhy,  52  Neb.  327.  There  has 
never  been  any  departure  from  it.  It  is  still  the  doctrine 
of  this  court.  In  the  case  of  Btn-kiit  v.  Clark,  46  Neb.  466, 
cited  as  supporting  appellants'  contention,  the  question 
whether  an  order  of  sale  must  be  returned  within  sixty 
days  from  its  date  was  neither  presented  by  the  petition 
in  error  nor  argu(»d  in  the  briefs  of  counsel.  Conse- 
quently, what  is  said  on  that  subject  is  olitvr.  In  that 
case  the  judgment  of  the  district  court  confirming:  the 
sale  was  reversed  because  the  land  was  advertised  for 
sale  before  it  was  appraised,  and  for  the  further  reason 
that  the  sheriff  did  not  forthwith  deposit  in  the  office  of 
the  clerk  of  the  district  court  a  copy  of  the  appraisement 
including  the  certificates  of  liens  and  his  application 
therefor.  At  page  474  of  the  opinion  it  is  said:  **The 
officer  having  levied  upon  the  property,  and  ha^ing  ap- 
praised the  interest  of  the  execution  defendant  therein, 
section  491rf  provides  that  he  ^shall  forthwith  deposit  a 
copy  of  the  appraisement  made,  together  with  the  writ- 
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ten  application  made  by  him  to  the  clerk  of  the  district 
court,  county  treasurer,  and  register  of  deeds,  and  the 
certificates  furnished  by  them  to  him,  in  the  oflfice  of  the 
clerk  of  the  court  from  whicli  the  execution  which  he 
holds  was  issued.  After  this  deposit  has  been  made,  the 
statute  (Code  of  Civil  Procedure,  sec.  491d)  provides  that 
the  officer  ^shall  immediately  advertise  the  real  estate.' 
It  will  thus  be  seen  that  the  officer  holding  an  execution 
for  the  sale  of  real  estate  has  not  authority  to  advertise 
the  same  for  sale  until  he  has  levied  upon  it,  caused  it  to 
be  appraised,  and  deposited  in  the  office  of  the  clerk,  from 
which  the  execution  in  his  hands  was  issued,  a  copy  of 
the  appraisement  made  by  him  and  the  two  freeholders, 
together  with  the  application  in  writing  for  liens  made 
by  him  to  the  clerk  of  the  district  court,  the  county  treas- 
urer, and  the  register  of  deeds,  and  the  certificates  which 
such  officers  furnished  him  in  pursuance  of  said  applica- 
tion." The  only  point  in  the  syllabus  bearing  upon  this 
question  is  the  16th,  wherein  it  is  said:  "An  officer  hold- 
ing an  execution  and  having  levied  the  same  upon  real 
estate,  whether  he  has  offered  it  for  sale  or  not,  and  if 
he  has  offered  it  for  sale,  whether  he  has  sold  it  or  not, 
must  return  the  execution  within  sixty  days  from  its 
date,  stating  what  he  has  done  under  it."  The  sale  in 
this  case  having  been  made  in  pursuance  of  the  decree 
and  in  strict  conformity  therewith,  it  cannot  concern  the 
appellants  when  the  order  of  sale  was  returned  or 
whether  one  was  ever  issued.  The  judgment  of  the  dis- 
trict court  is 

Affirmed. 
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George  A.  Bennett,  Sheriff,  v.  C.  A,  Warner, 

Filed  Febbttabt  17, 1898.    No.  7845. 

Attachment:  Fraudulent  Conveyances:  Evidence.  Evidence  ex- 
amined, and  held  sufficient  to  entitle  the  defendant  to  have  the 
case  submitted  to  the  Jury  on  the  theory  that  the  sale  in  question 
was  mere'y  colorable  and  made  to  hinder  or  delay  a  creditor  in 
the  collection  ot  his  claim. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.    Reversed. 

W.  S.  Slweniakcry  for  plaintiff  in  error. 

Horton  &  Bladcburtiy  contra. 

Bttt.livan,  J. 

Under  a  peremptory  direction  of  the  trial  court  the 
jury  in  this  case  returned  a  verdict  for  Warner,  who  was 
plaintiff  below.  To  secure  a  reversal  of  the  judgment 
rendered  on  this  verdict  Bennett  prosecutes  error  to  this 
court.  The  facts  are  these:  In  1893,  and  for  several 
years  before  that  time,  H.  G.  Gwynne  was  engap^ed  at 
Pocatello,  Idaho,  in  buying  hides  and  wool,  w^hich  he 
shipped  for  sale  to  his  uncle,  D.  H.  McDaneld,  who  was 
engaged  in  the  commission  business  in  Chicago,  Illinois. 
As  a  result  of  their  dealings  Gwynne  became  indebted 
to  lIcDaneld  in  a  sum  claimed  by  the  latter  to  be  in  the 
neighborhood  of  f4,000.  A  misunderstanding  in  regard 
to  this  indebtedness  having  arisen  between  the  parties, 
their  business  relations  were  terminated  some  time  prior 
to  July,  1893.  Some  time  in  October  of  the  same  year 
Gwynne  left  Pocatello  for  Chicago,  instructing  his  man- 
ager, McCarty,  before  starting,  to  call  on  Warner  for 
any  money  he  might  need  during  his  absence.  Acting 
on  his  instructions,  McCarty  did  soon  after  obtain  from 
Warner  ?40  at  one  time  and  |50  at  another  time.  A 
little  later,  on  October  24,  McCarty  again  applied  to 
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Warner  for  an  advancement.  Warner,  however,  refused 
to  further  respond  in  the  way  of  a  loan,  but  proposed  to 
buy  a  car-load  of  hides  if  McCarty  had  authority  to  sell.  | 

McCarty  thought  he  possessed  the  necessary  power  to  I 

make  the  sale  and  accordingly  made  it,  taking  in  pay- 
ment Warner's  check  for  the  price  agreed  upon,  less  the 
$90  previously  loaned.  The  hides  were  then  consigned 
in  Warner's  name  to  John  Miller  &  Co.,  a  Chicago  com- 
mission firm.  While  at  Omaha,  in  transit,  they  were  j 
seized  by  Bennett,  sheriff  of  Douglas  county,  as  the  prop- 
erty of  Gwynne,  under  an  order  of  attachment,  in  an  ac- 
tion commenced  against  him  by  D.  H.  SIcDaneld.  The 
alleged  wrongful  seizure  of  this  property  is  the  basis  of 
the  judgment  of  which  the  plaintiff  in  error  complains. 
Warner  had  been  at  one  time  in  the  employ  of  Gwynne 
in  the  hide  and  wool  business,  but,  having  been  admitted 
to  the  bar  in  1891,  he  then  engaged,  and  has  since  con- 
tinued, in  the  practice  of  his  profession  at  Pocatello. 
He  was  the  friend  and  legal  adviser  of  Gwynne.  He 
knew  the  latter  was  indebted  to  McDaneld,  and  that,  on 
account  of  some  misunderstanding  in  regard  to  that  in- 
debtedness, their  business  relations  hafl  been  discon- 
tinued. He  had  talked  with  McDaneld  about  the  mat- 
ter and  promised  to  use  his  good  offices  with  Gwynne  to 
bring  about  an  adjustment  of  the  differences  between 
them.  He  knew  that  in  the  previous  July,  IMcDaneld 
had  sued  Gwynne  and  attached  a  car-load  of  hides 
owned  by  him  and  then  in  transit  from  Pocatello  to  the 
city  of  New  York.  He  knew  that  Gwynne  was  worth 
about  $20,000  and  that  McDaneld  was  his  only  creditor. 
It  does  not  appear  that  he  had  ever  before  advanced 
Gw^,  nne  any  money,  or  that  he  had  bought  any  hides  of 
him  or  anybody  else  during  the  course  of  his  professional 
career.  Neither  does  it  appear  why  Gwynne  exp(^cti  d 
Warner  to  act  as  his  bank  during  his  absence  or  why  it 
became  necessary  to  resort  to  him  for  loans  witli  which 
to  conduct  his  ordinary  business  transactions.  The 
business  of  Gwynne  was  to  buy  hides  at  Pocatello  and 
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sell  them  in  the  eastern  markets,  and  it  does  not  appear 
that  either  he  or  McCarty  had  ever  before  sold  hides  in 
the  market  where  they  were  purchase*!.  The  defendani 
below  tried  the  case  on  the  theory  that  the  sale  to  War- 
ner was  colorable  merely  and  made  to  prevent  an  attacb- 
ment  of  the  hides  by  ifcDaneld  in  Chicago  or  while  in 
transit  to  that  city.  This  theory  was  not  without  eri- 
dential  support  and  should  have  been  given  to  the  jury 
under  i)r()per  instructions.  In  the  light  of  the  evideiKV 
detailed,  it  was  for  the  jury  to  say  whether  the  transac- 
tion in  question  was  an  honest  or  corrupt  one.  iConneUp 
t\  Edyerton,  22  Neb.  82;  F'tzijeraM  t\  Meifcr,  25  Neb.  77; 
Riley  v.  Mehiuist,  23  Neb.  474;  Davis  v.  Scott  22  Xeb.  154.) 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Kkversed  and  remanded. 


Phenix  Insurance  Company  op  Brooklyn  v.  Lons 

Slobodisky, 

FII.ED  February  17, 1898.    No.  7836. 

Insurance:  Action  on  P.olicy:  Pleading:  Bvidenck:  Breach  or 
Contract:  Estoppel.  Where  an  insurance  company  In  its  an- 
swer denies  that  it  entered  into  a  contract  for  the  issuance  of  i 
policy  of  insurance  on  plaintiff's  property  in  the  usual  or  in  any 
other  fcrm,  such  company  cannot  be  permitted  to  offer  in  eTidence 
a  blank  policy  of  the  usual  form  for  the  purpose  of  showing  th« 
existence  of  certain  conditions,  restrictions,  and  warranties,  with 
a  view  to  showing  such  breaches  thereof  as,  by  the  terms  of  tbe 
policy,  operated  to  render  it  void. 

Error  from  the  district  court  of  Douglas  connlr. 
Tried  below  before  Keysor,  J.    Affirmed. 

Jacoh  Fawcctt  and  Ureene  &  Breckenridgcy  for  plaintiff  in 
error. 

Parl'c  Godicin  and  John  /).  Howe,  contra. 
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Ryan,  C. 

This  proceeding  is  for  the  reversal  of  a  j\idgment  ren- 
dered by  the  district  court  of  Dou^^las  county  against 
the  Phenix  Insurance  Company  of  Brooklyn,  New  York. 
The  petition  in  said  district  court  contained  averments 
to  the  effect  that  February  14,  1893,  plaintiff  was  the 
owner  of  certain  described  personal  property  of  which 
the  defendant  agreed  to  become  the  insurer  to  an  amount 
equal  to  |2,000,  but  not  in  excess  of  $5,000,  for  a  period 
of  one  year,  in  consideration  of  the  payment  of  $30,  and 
agreed  to  make  and  deliver  to  plaintiff  a  policy  of  in- 
surance for  $2,000  in  the  usual  form  of  such  policies  is- 
sued by  the  defendant.  It  W'as  further  alleged  in  the 
petition  that  by  the  terms  of  the  policies  issued  by  the 
defendant  in  the  usual  form  the  said  defendant  promised 
to  indemnify  the  assured  against  loss  or  damage  by  fire 
of  the  property  described  to  an  amount  not  exceeding 
the  cash  value  thereof  at  the  time  of  such  loss,  and  in  no 
event  to  exceed  the  sum  of  insurance,  and  the  said 
amount  to  be  paid  by  defendant  sixty  days  after  proofs 
of  loss  of  said  property  shall  have  been  made  by  the  as- 
sured and  received  by  the  defendant  and  the  loss  shall 
have  been  ascertained  by  the  arbitrators  appointed  and 
the  loss  proved  in  accordance  with  the  terms  and  pro- 
visions of  such  policy,  or  unless  the  company  shall  have 
given  notice  of  their  intention  to  replace,  rebuild,  or  re- 
pair the  property  damaged  or  destroyed  within  said  sixty 
days.  It  was  further  averred  in  the  petition  that,  Feb- 
ruary 20,  1893,  while  the  said  agreement  to  insure  was 
in  full  force,  the  property  insured  was  destroyed  by  fire 
and  that  its  value  was  $7,000,  no  part  of  which  had  ever 
been  paid  by  the  defendant.  It  w^as  also  alleged  in  the 
petition  that  plaintiff  had  furnished  proofs  of  loss  and 
in  all  other  respects  com])lied  with  the  conditions  of  said 
agreement  and  policy  on  his  part  to  be  performed. 
There  was  a  prayer  for  judgment  in  the  sum  of  $2,000, 
with  interest  thereon  from  February  21,  1893.     The  an- 
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Bwer  of  the  insurance  company  contained  the  followinj; 
averments:  "It  admits  that  on  the  2l8t  day  of  Februarj, 
1893,  the  dwelling-house  and  household  furniture  and 
other  personal  property  described  in  plaintiff's  petition 
were  partially  damaged  by  fire,  but  denies  that  the  same 
were  totally  destroyed  by  fire,  and  denies  that  said 
household  furniture  and  other  personal  property  was  of 
the  value  set  out  in  plaintiff's  petition,  and  denies  each 
and  every  other  allegation  in  plaintiff's  petition  con- 
tained. As  a  further  defense  to  plaintiff's  action  the 
defendant  alleges  that  no  completed  contract  of  insur- 
ance was  ever  entered  into  between  the  plaintiff  and  de- 
fendant for  the  insurance  set  out  in  plaintiff's  petition, 
and  that  no  policy  of  insurance  was  ever  executed  or 
delivered  to  the  plaintiff  for  any  of  the  insurance  set 
out  in  plaintiff's  petition;  and  that  no  money  or  pre- 
mium of  any  kind  was  ever  paid  to  the  defendant  by 
plaintiff  or  any  of  the  insurance  set  out  in  plaintiff's 
petition."  Following  the  above  language  there  were 
averments  in  the  answer  to  the  effect  that  the  usual  form 
of  policy  which  defendant  was  issuing  on  said  February 
17,  1893,  to  its  patrons  in  Omaha  contained  certain  con- 
ditions, restrictions,  limitations,  agreements,  and  war- 
ranties which  were  described  at  great  length.  By  these 
it  was  provided  that  the  policies  should  become  void  if 
the  insured  property  should  be  sold,  transferred,  or  in- 
cumbered, and  it  was  provided  that  all  representations 
as  to  the  condition  of  the  title  upon  which  the  policy 
issued  should  be  deemed  warranties,  which,  if  broken, 
should  render  the  policy  void.  By  its  answer  the  insur- 
ance company  pleaded  that  the  property  was  incum- 
bered February  17,  1893,  etc.,  and  upon  these  facts 
pleaded  that  the  policy  was  void.  In  the  course  of  the 
trial  there  was  an  offer  in  evidence  of  a  policy  by  the 
defendant  of  the  usual  form.  The  court  refused  to  per- 
mit the  introduction  of  tliis  policy  and  the  errors  argued 
in  this  case  depend  upon  this  ruling. 
In  making  proof  to  entitle  him  to  recover,  plaintiff 
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followed  the  averments  of  his  petition  which  have  al- 
ready been  described.  Tliere  was  no  cross-examination 
as  to  whether  or  not  the  usual  form  of  policy  contained 
the  conditions,  provisions,  restrictions,  or  warranties  set 
up  in  the  answer.  The  proofs  made  by  plaintiff,  if  be- 
lieved by  the  jury,  entitled  him  to  recover.  There  was, 
therefore,  no  such  condition  as  we  can  imaj^ine  might 
exist,  when,  under  a  denial,  proof  of  the  usuil  contents 
of  a  poli(\y  would  be  admissible.  If  it  had  been  ad- 
mitted in  evidence,  the  u>^ual  form  of  policy  could  have 
subserved  no  purpose  of  the  defendant,  except  to  show 
that  there  were  certain  conditions,  restrictions,  and  war- 
ranties, the  breach  of  which  destroyed  plaintiff's  cause 
of  action.  In  other  words,  the  introduction  of  the  usual 
form  of  policy  was  material  for  only  one  purpose,  and 
that  was  to  serve  as  a  basis  for  an  affirmative,  defense. 
In  Hotm  Fire  Ins,  Co,  r.  Fallon,  45  Neb.  554,  it  has  been 
held  that  where  an  insurance  company,  either  before  suit 
brought  or  by  answer  in  the  action,  denies  that  the  palicy 
was  in  force  when  the  loss  occurred,  it  cannot  avail  itself 
of  a  provision  in  the  policy  that  no  action  shall  be 
brought  until  sixty  days  after  proofs  of  loss  and  adjust- 
ment. The  principle  on  consideration  of  which  the  con- 
elusion  just  stated  was  reached  is  of  controlling  force 
with  respect  to  the  error  herein  assigned.  A  party  can- 
not deny  the  existence  of  a  contract  and  at  the  same  time 
insist  that  such  contract  contained  conditions  for  his 
protection.  In  other  words,  there  must  be  a  confession 
if  he  would  avail  himself  of  an  avoidance. 

There  is  found  in  the  record  no  prejudicial  error  and 
the  judgment  of  the  district  court  is 

Affirmed. 
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IIi:lkn  W.  Chandlkr,  ArrEixAXT,  v.  James  Pycitt  et 

AL.,  APPELLEKS. 
Fii.Ei)  February  17, 1898.    No.  7826. 

1.  Principal  and  Agent:  Payment.     A  party  who  pays  money  to  an- 

other to  be  applied  on  a  note  which  such  person  has  not  in  his 
posseisicn,  esiuraes  the  burden  of  showing  the  authority  of  such 
person  to  receive  payment. 

2.  Mortgages:  Paymkxt  to  Aokxt.    The  mere  facts  that  a  mortgagor 

had  sent  coupons,  as  (hey  matured,  to  a  certain  person  to  whom 
the  amounts  thereby  evidenced  as  due  had  been  paid,  and  that 
the  person  so  receiving  such  payments  had  delivered  or  even  ad- 
vanced the  amount  of  such  coupons  to  one  to  whom  before  ma- 
turity had  been  transferred  the  principal  negotiable  promissory 
note  secured  by  mortgage,  fivhl  not  sufficient  to  satisfy  the  above 
requiremfnt  as  to  a  payment  to  such  person  of  principal  and  in- 
teiest  made  before  the  same  became  due. 

Api'eal  from  the  district  court  of  York  county.  Heard 
below  b(»fore  Bates,  J.     Ren'rscd. 

I^icfhjuirl-  d'  Potrcr,  for  appellant. 

Harlan  <£•  Taylor  and  J,  W,  Merriam,  contra. 

IJyan,  C. 

In  \wr  petition  filed  in  the  district  court  of  York  county 
ll(»l(Mi  W.  Chandler  prayed  the  foreclosure  of  a  certain 
trust  deed  for  the  security  of  a  certain  negotiable  pnmi's 
sory  not(^  of  date  April  1,  1881),  by  its  terms  due  April  1. 
1894,  The  payee  named  in  this  note  was  the  Western 
Inv(\stment  Bank  of  Chicago.  The  interest,  at  the  rate 
of  seven  per  cent  per  annum,  was  payable  in  semi-annual 
installments  on  the  first  days  of  April  and  October,  re- 
spectively, as  evidenced  by  coupons  for  $73.50  each.  To 
secure  the  payment  of  said  note  and  interest  the  makers 
thereof,  Martha  Pyott  and  James  Pyott,  executed  a  trust 
deed  to  William  P.  Kimball,  by  the  terms  of  which,  as 
trustee,  Kimball  was  authorized,  upon  default  of  pay- 
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ment  of  principal  or  of  interest  existing  for  a  certain 
time,  to  institute  and  prosecute  foreclosure  proceedings 
against  the  land  described  in  the  aforesaid  trust  deed, 
and  on  such  proceedings  to  receive  payment.  There 
were  paid  to  Kimball  September  26,  1892,  the  sums  of 
fl,000  as  principal  and  $73.50  as  interest.  This  money 
was  never  received  by  Mrs,  Chandler,  and  the  question  in 
the  district  court  was  whether  she  must  bear  the  loss  or 
whether  it  must  be  borne  by  Wilhelm  Gocke,  who,  mean- 
time, had  become  the  owner  of  the  land  described  in  the 
trust  deed  and  had  sent  that  money  to  Kimball.  The 
judgment  was  in  favor  of  the  defendants. 

William  P.  Kimball  was  president  of  the  Western  In- 
vestment Bank  of  Chicago  until  May  3,  1891,  when  said 
bank  transferred  its  bankable  assets  to  the  Central  Trust 
&  Savings  Bank.  To  close  up  the  affairs  of  said  Western 
Investment  Bank  its  cashier,  Mr.  Vose,  and  James  Frake 
were  constituted  a  committee  and  so  act(Hl.  After  the 
transfer  of  the  banking  business  above  noted  William  P. 
Kimball  conducted  a  loan  business  until  August,  1893, 
when  he  failed.  His  testimony  was  to  the  effect  that  he 
never  learned  of  the  payment  of  the  $1,073.50  above 
noted  until  his  financial  embarrassment  did  not  admit  of 
his  making  payment  of  the  money  to  Mrs.  Chandler.  It 
is  clear  that,  as  trustee,  Mr.  Kimball  was  not  authorized 
to  receive  payments  unless  they  were  made  upon  fore- 
closure proceedings  instituted  by  him  as  trustee.  The 
powers  of  the  trustee  were  thus  limited  by  the  trust  deed, 
and  beyond  this  limitation  the  trustee  as  such  had  no 
power  to  act.  {^tark  v.  OIsvu,  44  Neb.  647.)  His  au- 
thority to  receive  the  payment,  concerning  which  this 
litigation  has  been  carried  on,  if  it  existed,  must  there- 
fore be  found  in*his  real  or  apparent  agency  for  Mrs. 
Chandler,  independently  of  his  trusteeship.  The  testi- 
mony on  behalf  of  Mrs.  Chandler  was  that  there  was 
never  such  an  agency,  either  real  or  apparent.  Mr.  Kim- 
ball testified  that  when  the  bank  sold  the  note  to  Mrs. 
Chandler  it  was  agreed  between  herself  and  himself  that 
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the  coupons  and  principal  as  they  matured  would  be  col- 
lected by  the  bank  without  expense  to  Mrs.  Chandler. 
This  did  not  at  all  change  the  status  of  affairs  material 
to  a  consideration  of  this  case,  for  there  is  no  pretense 
that  the  f  1,073.50  in  dispute  was  ever  paid  to  the  bank. 
As  a  matter  of  fact,  when  this  payment  was  made,  the 
bank  had  not  been  doing  business  for  more  than  a  year. 
Mr.  Kimball  further  testified  that  he  always  understood 
that,  while  acting  as  president  of  the  bank  and  while 
doing  business  individually  in  these  transactions,  he  was 
acting  as  the  agent  of  Joseph  B.  Chandler,  who  was  act- 
ing as  agent  for  his  wife,  Helen  W.  Chandler.  The  twen- 
tieth interrogatory  propounded  to  Mr.  Kimball  and  hi8 
answer  thereto  were  as  follows:  "You  may  state  how  fre- 
quently you  saw  either  the  plaintiff  or  her  husband  and 
talked  with  them  with  regard  to  the  collection  of  loans 
that  you  had  in  your  charge."  Answer:  "Mr.  Chandler 
probably  called  seven  or  eight  times  or  more  per  annum 
at  the  bank,  or  later,  at  my  office,  usually  coming  a  day  or 
two  before  the  coupons  became  payable,  bringing  for  col- 
lection whatever  ones  were  maturing  which  belonjjed  to 
his  wife  or  himself.  Occasionally  I  gave  him  a  check  for 
the  total  sum  due  before  he  left  the  office,  at  others  the 
check  was  mailed  to  his  address."  The  evidence  above 
described,  with  that  of  an  even  less  satisfactory  nature,  is 
that  upon  which  df^pends  the  cori'ectness  of  the  finding  of 
the  district  court  in  favor  of  the  defendants.  Then*  is  no 
(piestion  that  the  husband  of  Mrs.  Chandler  receiveil  for 
his  wife  all  the  payments  which  came  into  her  hands  and 
transactc^d  all  the  business  pertaining  thereto.  He  testi- 
fied, unequivocally,  that  he,  in  no  instance,  entrusted  a 
coupon  to  Mr.  Kimball,  and  that  his  surrender  of  cou- 
pons was  always  upon  payment  being  made  upon  pre- 
sentation, either  to  the  bank  or  to  Mr.  Kimball.  When 
the  payment  of  |1,000  on  the  principal,  and  the  interest 
4;hen  due  was  made,  the  note  and  coupon  were  in  posses- 
sion of  Mrs.  Chandler.  The  rule  in  such  cases  is  that  a 
party  who  pays  money  to  another  to  be  applied  on  a  note. 
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which  such  person  has  not  in  his  possession,  assumes  the 
burden  of  showing  the  authority  of  such  person  to  re- 
ceive the  payment.  {i<outh  Branch  Liinilcr  Co,  v.  Little^ 
johiu  31  Neb.V)06;  Bull  v.  Mitchell,  47  Neb.  647;  Richards 
V.  Waller.  49  Neb.  («9;  Thommn  i\  Shclton,  49  Neb.  644; 
City  Mifisionary  Society  r.  lirain.s,  51  Neb.  225;  Grvvuman  v. 
Swan.  51  Neb.  81;  Frvy  v.  Curti,%  52  Neb.  40(>.)  In  Porter 
V.  Ourada,  51  Neb.  510,  it  was  held  by  this  court  that  the 
mere  fact  that  a  mortgagee  has  been  in  the  habit  of  col- 
lecting interest  from  the  moi'tgagor  and  remitting  it  to 
an  assignee  of  the  mortgagor  is  not  alone  sufficient  to 
authorize  the  conclusion  that  the  mortgagee's  agency 
was  such  as  to  authorize  him  to  collect  the  entire  un- 
matured mortgage  debt,  citing  IStark  v.  Olsen,  supra.  The 
testimony  of  Mr.  Kimball  as  to  his  understanding  that 
he  was  acting  as  an  agent  for  ifrs.  ( 'handler  was  but  the 
statement  of  his  own  deduction.  Tlie  facts  from  which 
this  deduction  was  drawn  alone  were  proper  to  be  stated 
as  evidence.  If  his  conclusion  was  based  upon  facts 
which  he  failed  to  state  it  would  manifestly  be  unfair  to 
jijive  this  conclusion  any  weight  in  the  detennination  of 
this  case.  We  can  consider  only  the  facts  which  he 
stated  as  justifying  his  conclusion,  and  these,  above 
stated  clearly,  fall  short  of  establishing  his  authority  to 
receive  the  $1,073.50  payment  for  ^frs.  Chandler.  The 
judgment  of  the  district  court  is  reversed  and  this  cause 
is  remanded  with  instructions  to  the  district  court  to 
enter  a  decree  in  conformity  with  the  views  above  ex- 
pressed. 

Reversed  and  remanded. 
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nxK^o  E.  NicLsoN  V.  State  of  Nebraska. 

Filed  Feuiuary  17, 1898.    No.  9663. 

Intoxicating  Liquors:  Evidence  of  Unlawful  Possession.  In  a  pros- 
ecution for  having  in  his  possession  certain  intoxicating  Uquora, 
among  which  it  was  charged  that  there  was  beer,  the  defendant 
introduced  evidence  tending  to  show  that  there  was  no  beer  and 
that  the  liquid  described  in  the  information  as  beer  was  a  tonic, 
not  intoxicating  in  its  nature.  The  state  offered  in  evidence  a 
S3arch-warrant  issued  in  an  independent  proceeding  in  which  it 
was  recited  that  an  information  under  oath  had  been  filed  by  a 
credible  resident  freeholder,  whose  name  was  given,  that  such 
freehoder  had  leascn  to  believe  and  did  believe  that  the  accused 
had  in  his  po  s  ssion  beer  among  other  intoxicating  liquors.  Isept 
for  the  pi  rj  o.e  cf  sale  and  which  were  being  sold  in  violation  of 
chapter  50,  Compile  J  Statutes  of  Nebraska.  On  this  warrant  there 
was  a  Etat.mfcEt  in  the  return  that  the  officer  executing  the  same 
had,  upon  search,  f.und  on  the  premises  of  the  accused  sixty-seven 
bottles  of  b.er.  This  warrant  and  return  the  court  admitted  in 
evidence.  IhUl,  That,  as  the  recitations  of  the  warrant  and  return 
were  with  r.f.r^nce  to  the  essence  of  the  crime  for  the  commission 
of  which  the  accused  was  being  tried,  the  admission  of  the  war- 
rant and  return  afi  independent  evidence  was  prejudicially  erro- 
neous. 

EKiioit  to  the  district  court  for  Burt  county.  Tried 
below  before  PowiciJ.,  J.     Kcvrrsvd, 

H.  II,  Bones  and  Ira  Thomas,  for  plaintiff  in  error. 

t\  J.  Snufth,  Attovvv}!  Grncrah  and  tJil  1\  ISmith,  Dvpuhj 
Attorney  (ivnvralj  for  the  state. 

Ryan,  C. 

In  the  district  court  of  Burt  county  Hugo  E.  Nelson 
was  convicted  of  havinp^  in  his  possession  on  May  27, 
181)6,  intoxicating*-  liquors,  to-w-it,  whiskey,  beer,  wine, 
ale,  alcohol,  and  brandy,  kept  and  intended  for  sale,  and 
which  were  being  sold  without  the  license  which  is  re- 
quired in  chapter  50  of  the  Compiled  Statutes. 

We  shall  consider  but  one  assignment  of  error,  which 
is  that  the  cciurt  erred  in  receiving  in  evidence  Exhibit 
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1.  This  was  identified  by  the  officer  by  whom  the  re- 
turn thereon  was  signed,  as  the  warrant  under  which 
he  had  acted  before  the  preliminary  information  was 
filed  in  this  ease.  It  was  therefore  executed  in  an  inde- 
pendent proceeding,  of  the  nature  of  which  we  are  not 
advised,  except  that,  as  w^e  gather  from  the  oral  testi- 
mony adduced  in  this  case  and  the  warrant  and  return 
hereinafter  described,  the  proceeding  was  one  under  sec- 
tion 20,  chapter  50,  Compiled  Statutes.  The  contents 
of  the  exhibit  are  as  follows: 

*'In  the  County  Court  of  Burt  County,  Nebraska. 
''The  State  of  Nebraska,  1 
County  of  Burt.  J 

"To  the  sheriff  or  any  constable  of  said  county: 

"Whereas,  Chas.  A.  Patterson,  a  credible  resident  free- 
holder of  said  Burt  county,  has  made  complaint  in  writ- 
ing and  upon  oath  before  me,  Frank  E.  Ward,  county 
judge  in  and  for  Burt  county,  Nebraska,  that  he  has 
reason  to  believe,  and  does  believe,  that  Hugo  E.  Nelson, 
of  the  county  of  Burt,  state  of  Nebraska,  on  the  27th 
day  of  May,  lSfl(?,  in  the  county  aforesaid,  then  and  there 
being,  did  then  and  tliere  have,  and  now  has,  in  his  pos- 
session intcj^icatiug  liquors  known  as  wliisk(»y,  beer, 
wine,  ale,  alcohol,  in  the  celhir  and  building  situated 
on  lot  tliirteen  (13),  in  block  six  ((»).  <>f  the  village  of  Oak- 
land, Burt  county,  Nebraska,  said  place  being  kept  by 
him,  and  that  such  intoxicating  liquors  were  tlien  and 
there,  and  are,  intended  for  sale  by  said  Hugo  E.  Nelson 
withcmt  a  license  as  provided  in  chapter  50  of  the  Com 
piled  Statutes  of  Nebraska  for  the  year  1895:  You  ari 
therefore  commanded,  with  necessary  and  i)r()per  as- 
sistance, to  enter  in  the  daytime  the  said  cellar  an<l 
building  kept  by  the  said  Hugo  E.  Nelson,  situated  on  lot 
13,  in  block  6,  of  the  village  of  Oakland,  in  Burt  county, 
Nebraska,  and  diligently  search  for  said  intoxicating 
liquors  known  as  whiskey,  beer,  wine,  ale,  alcohol,  and, 
if  found,  you  shall  seize  said  liquors  with  the  vessels 
ooptaining  the  same  and  keep  the  same  securely  until 
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final  action  be  had  thereon,  and  immediately  arrest  the 
said  Hugo  £.  Nelson,  or  the  person  in  charge  of  said 
liquors,  and  bring  him  before  me  for  examination,  to  be 
disposed  of  or  dealt  with  according  to  law. 

"Given  under  my  hand  and  official  seal,  the  27th  day 
of  May,  A.  D.  1896. 

"[Seal  county  court,  Burt  county.] 

"Frank  E.  Ward, 

^^County  Judge. 
"State  of  Nebraska,  1 
Burt  County.        J 
"Sray  28th,  1896,  I  made  diligent  search  for  the  goods^ 
described  in  the  within  warrant  and  at  the  place  men- 
tioned therein,  and  have  found  the  following:  One  six 
gallon  tin  can  containing  about  three  gallons  of  alcohoK 
one  (1)  gallcm  bottle  full  of  whiskey,  one  and  one-half 
gallon  bottles  full  of  port  wine,  and  one  gallon  bottle 
full  of  blackberry  wine,  one  galhm  bottle  two-tbirds  full 
of  brandy,  and  on  the  2Sth  day  of  May  I  researched  the 
premises  and  found  sixty-seven  bottles  of  beer.     I  now 
have  said  goods  and  chattels  and  the  body  of  said  Hugo 
E.  Nelson  present  in  court. 

'%T.  A.  Clark,  Sheriff. 
"By  W.  K.  Lanoford,  Deputy,^ 

By  the  accused  it  was  sought  to  be  shown  on  the  trial 
of  this  case  that  the  alcohol,  wine,  brandy,  and  whiskey 
were  ne(*essarily  used  in  his  business  as  a  druggist  in  the 
preparation  of  tinctures,  etc.  As  to  the  nature  of  the 
contents  of  the  sixty-seven  bottles  taken  on  May  28, 
there  was  direct  conflict  in  the  evidence — that  for  the 
accused  being  to  the  effect  that  it  was  not  beer,  but  was 
what  was  called  "Hospital  Tonic,"  a  preparation  of  the 
nature  indicated  by  its  name  and  in  its  nature,  as  one 
witness  at  least  testified,  not  intoxicating.  With  this 
condition  of  evidence  existing,  the  introduction  of  the 
warrant  and  the  return  thereon  disclosed  that  a  person 
not  examined  as  a  witness  in  this  case,  who,  in  the  war- 
rant,  was  described  as  a  credible  resident  freeholder  had 
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made  an  affidavit  to  the  effect  that  the  accused  in  th's 
case  was  keeping  certain  intoxicating  liquors,  among 
which  was  beer,  for  the  purpose  of  selling  it  in  violation 
of  law,  and  the  return  of  the  officer  upon  this  warrant 
was  that  he  had  found  sixty-seven  bottles  of  beer  upjn 
the  premises  of  the  defendant.  These  facts,  which  the 
warrant  and  return  tended  to  establish,  were  facts  very 
material  as  against  the  accused,  for  by  section  20,  chap- 
ter 50,  Compiled  Statutes,  the  possession  of  intoxicating 
liquors  by  one  not  licensed  to  sell  the  same  is  pre- 
sumptive evidence  of  the  commission  of  the  offense  with 
which  Nelson  was  charged.  The  officer  by  whom  the 
above  quoted  return  was  made  was  examined  and  cross- 
examined  as  a  witness  in  this  case,  and  his  testimony 
had  much  less  of  the  positiveness  than  did  his  return 
wherein  the  contents  of  the  sixty-seven  bottles,  une- 
quivocally, were  described  as  beer.  Mr.  Patterson,  who 
filed  the  information  upon  wiiich  the  search  warrant 
issued,  was  not  examined  at  all  in  this  case;  hence  there 
was  no  opportunity  to  cross-examine  him  with  reference 
to  the  sworn  charges  which  by  him  had  been  made 
against  Nelson.  Independently  of  all  the  papers  filed, 
the  wan'ant  recited  what  Mr.  Patterson  had  alleged  un- 
der oath,  and  these  allegations  were  with  reference  to 
matters  very  important  in  determining  this  case.  We 
conclude,  therefore,  that  in  admitting  in  evidence  Ex- 
hibit 1  the  district  court  erred,  and  accordingly  its  judg- 
ment is  reversed  and  this  cause  is  remanded  for  further 
proceedings. 

Reversed  and  remanded. 
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H.  GuxD  &  Company  v.  William  Horrigan  et  al*. 

Filed  Pebruaby  17. 1898.    No.  7848. 

Judgments:  Entry  Nrxc  Pro  Trxc.  If  a  judgment  was  in  fact  ren- 
dered and  such  judgment  was  not  recorded,  the  court  at  any  time 
afterward,  in  a  proper  proceeding,  and  upon  a  pxx>per  showing, 
may  render  such  judgment  nunc  pro  tunc.  Following  Van  Etten 
V,  Test,  49  Neb.  725. 

Error  from  the  district  court  of  Adams  county. 
Tried  below  before  Bkai>l,  J.     Affirmed. 

B.  F.  finiith,  for  plaintiffs  in  error. 

T. ./.  Doyle,  contra. 

Ryan,  C. 

This  action  was  befrun  in  the  district  court  of  Adams 
county  to  subject  to  the  i>ayinent  of  a  judj^nient  certain 
real  proix^rty  claimed  by  William  and  Catherine  Hor- 
rioan  as  a  homest(»ad.  On  January  19,  1893,  thei-o  was  a 
trial,  resulting;  in  fiiidiii^js  of  certain  facts,  amonj?  Avliich 
were  tlie  landings  that  William  and  Cathei*ine  Hi)rri»jran 
ha<l  a  homestead  interest  in  tlie  real  property,  subject 
and  second  to  a  mortuaj^e  of  Jf^l,4()0  and  a<*crued  interest 
therecm;  that  a  conveyance  of  William  and  Catherine 
IIorri<»an  to  tlieir  co-defendant,  Peter  llorrij^an,  was  in 
fact  and  law  a  mortjii:aj»e,  wliich  was  subject  and  inferior 
to  the  claim  of  ])laintilT,  II.  (\\\wi\  &  (^).,  and  not  a  lien 
upon  the  jnemises.  While  these  findings  were  foUoweti 
ly  an  order  directiii*>'  that  judgment  be  entered    upon  j 

tli(*m,  then*  simmus  to  luive  bc^Mi  no  such  judgment  riMi-  | 

dered  at  that  time.  On  :May  1(>,  1894,  there  was  filtMl  in 
this  case  a  pai)er,  Avhich,  though  more  pretentious  in  iis 
designation  ami  scojie,  may  be  treated  as  a  motion  for 
an  entry  of  judgment  uuuc  pro  fiinn.  Notice  of  the  peyd- 
ency  of  this  application  was  served  on  the  attorneys  for 
Gund  &  Co.,  by  whom  a  sjx^cial  appearance  was  filed  July  ^ 

i 
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2,  1894,  objecting  to  the  jurisdiction  of  the  court  for  the 
reason  that  no  summons  had  been  served  on  their  client, 
and  for  the  further  reason  that  the  court  had  lost  juris- 
diction of  this  case.  On  July  3,  1894,  the  record  dis- 
closes that  the  cause  was  submitted  to  the  court  upon 
the  evidence,  oralj  written,  and  documentary,  which  had 
been  under  consideration  originally,  and  that  the  court 
thereon  made  a  finding  that  the  property  was  of  the 
value  of  13,400,  and  that  because  of  the  mortgage  thereon 
of  $1,400  there  was  no  balance  above  the  homestead  ex- 
emption subject  to  the  judgment  in  favor  of  H.  Gund  & 
Co.  There  was  thereupon  entered  a  decree  that  the  judg- 
ment in  favor  of  H.  Gund  &  Co.  was  not  a  lien  on  the 
premises,  and  the  homestead  rights  of  William  and  Cath- 
erine Horrigan  were  quieted  against  said  judgment  In 
Van  Ettcn  i\  Tvst,  49  Neb.  725,  it  has  been  held  that  where, 
in  fact,  a  judgment  was  rendered  but  not  recorded,  the 
court,  at  any  time  afterward,  had  power,  independently 
of  statutory  authority,  nunc  pro  tunc,  to  enter  a  proper 
judgment  against  the  defendant  upon  due  showing  in  a 
proper  proceeding.  The  facts  in  this  case  justifieil  the 
entry  of  a  judgment  nufic  pro  tunc,  and  in  legal  effect 
there  was  but  the  entry  of  such  a  judgment.  There  has 
been  pointed  out  no  irregularity  in  the  exercise  of  this 
power,  and  we  therefore  conclude  that  no  such  irregu- 
larity exists.  The  judgment  of  the  district  court  is  ac- 
cordingly 

Affirmed. 


Elsie  D.  Troup  kt  al.,  appellees,  v.  I*aul  W.  Horbach 
ET  AL.,  appp:llants. 

Filed  Februaky  17, 1898.    No.  9375. 

1.  Corporations:  Sales  of  Stock:  Payment  in  Puo!'F:uTy:  Ltartltty 
OF  PuRciiAHEKS.  Owners  of  property  have  a  right,  in  disp:sing  of 
it,  to  p'.ace  such  valuation  thereon  as  they  see  fit;  and  if,  with  such 
property  at  an  overvaluation,  they  pay  for  capital  stock  issued  to 
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them  by  a  corporation,  the  excess  above  the  real  value  of  the 
property  cannot  subsequently  be  treated  by  creditors  of  the  cor- 
poration as  never  having  been  paid,  in  the  absence  of  fraud,  mis- 
representation, suppression  of  the  truth,  and  the  violation  of  the 
obligations  of  law  or  morality,  express  or  implied. 

2. :  :  :  .    A  purchaser  of  the  capital  stock  of 

a  corporation  from  one  who  has  fully  paid  for  the  same  in  proi;^ 
erty  cannot  be  held  liable  to  creditors  of  such  corporation  solely 
on  the  theory  that  the  property  recognized  as  a  proper  medium  of. 
payment  had  been  accepted  as  payment  by  the  corporation  at  too 
high  a  valuation. 

3.  Attorney:  Veuification  of  Pleading:  Estoppel.  Where  a  de- 
fendant, an  attorney  at  law,  as  such,  signed  the  petition  praying 
Judgment  against  himself,  and  verified  such  petition,  in  which  it 
was  averred  that  he  owed  the  plaintiff  a  certain  sum,  he  cannot 
in  the  face  of  these  facts,  on  appeal,  be  relieved  in  the  supreme 
court. 

Appeal  from  the  district  court  of  Gage  county.  Heard 
below  before  Letton,  J.     Reversed. 

The  facts  are  stated  by  the  commissioner. 

John  D.  TTotv€y  for  appellants: 

Turchase  of  stock  and  payment  in  property  at  more 
than  its  real  value  will  not  enable  a  creditor  giving  credit 
to  the  corporation  with  full  knowledge  of  the  facts  to 
charge  the  stockholder  with  the  difference  between  the 
real  value  of  the  property  and  the  value  at  which  it  was  | 

taken.     (3  Thompson,  Corporations  sec.  2932;    Bank  of  ! 

Fort  Mmlimn  r.  Alden,  129  U.  S.  372;  Thompson  v.  Bemis 
Paper  Co,,  127  ilass.  595;  Hospes  v.  Northwestern  Mfg.  d 
Car  Co.,  50  N.  W.  Kep.  [Minn.]  1117;  Adamant  Mfg.  Co.  r. 
Wallaee,  48  Pac.  Kep.  [Wash.]  415;  First  Nat  Bank  v. 
(lustin  Minerva  Consolidated  Mining  Co.,  44  N.  W.  liep. 
[Minn.]  198;  Coit  v.  Gold  Amalgamating  Co.,  119  U,  S.  343; 
Riekerson  Roller-Mill  Co.  v.  Farrell  Foundry  &  Machine  Go.^ 
75  Fed.  Rep.  554.) 

John  A.  Horbach  was  not  a  stockholder,  as  each  party 
must  consent — the  one  to  become  a  member,  and  the 
other  that  he  should  become  a  member  of  the  corpora- 
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tion.  {Essex  Turn  pile  Corporation  r.  Collins,  8  ifass.  299; 
Anj2:ell  &  Ames,  Corporations  sec.  527,  and  eases  cited.) 
Other  references  in  an  argument  on  the  non-liability 
of  appellants:  GilJcc  v,  Dawson  Town  d  Gas  Co,,  46  Neb. 
333;  Wood  v.  Dunwier,  3  A[ason  [U.  S.]  308;  C order  r. 
Plattsmouth  Canninij  Co.,  36  Neb.  549;  Jackson  v,  Traer,  64 
la.  469;  i\>;r  AJhamf  r.  Bnrh\  11  Wall.  [U.  S.]  96;  t^teacn 
t\  Little  Boek  d  Ft.  k  If.  Co..  5  Dil.  [U.  S.  C.  C]  348;  Wei- 
ster  V,  Upton,  91  U.  S.  65;  Upton  v.  Tribileock,  91  II.  S.  45; 
Phelan  v.  Hazard,  5  Dil.  [U.  S.]  45";  Hart  r.  Lannian,  29 
Barb.  [N.  Y.]  410;  Moore  r: Hudson  Rirrr  li.  Co.,  12  Barb. 
.[N.  Y.]  156;  Porter  v.  Buckfidd  B.  K.  Co.,  32  Me.  539; 
Memphis  &  L.  P.  Co.  v.  Dow,  120  U.  S.  287;  Peoria  &  8.  R. 
Co.  V.  Thompson,  103  111.  187;  Sliaw  v.  RoUnson,  50  Neb. 
403;  Morgan  v.  Broiter,  77  Ga.  627;  Flinn  v.  Batjley,  7  Fed. 
Rep.  785;  Hatch  v.  Dana,  101  U.  S.  205;  Oraliam  v.  Rail- 
road Co.,  102  U.  S.  148;  Oibnan  v.  Gross,  72  N.  W.  Rep. 
[Wis.]  885;  Coleman  v.  White,  14  Wis.  762;  Uadley  r. 
Russell,  40  N.  H.  109;  Farmers  Lmn  &  Trust  Co.  v.  Funk, 
49  Neb.  353;  Adler  v.  Milwaukee  Patent  Brick  Mfg.  Co.,  13 
Wis.  57;  Griffith  v.  Mangani,  73  N.  Y.  611;  Morgan  v.  New 
York  d  A.  R.  Co.,  10  Paige  Ch.  [K.  Y.]  290;  Maim  r.  Penfz, 
3  N.  Y.  415;  Pollard  r.  Bailey,  20  Wall.  [II.  S.]  520;  Terry 
r.  Little,  101  U.  S.  216;  Patterson  v.  Lynde,  106  U.  S.  519; 
Niter  V.  Crane,  98  N.  Y.  40. 

Charles  Offntt,  also  for  appellants: 

The  contracts  betwt*en  the  Horbachs  and  the  transit 
and  power  company  were  not  frauds  upon  the  creditors 
of  the  corporation,  not  a  single  creditor  was  injured 
by  either  of  the  contracts,  John  A.  Ilorbach  was  never 
a  shareholder  either  in  fact  or  beneficially,  and  appel- 
lants are  not  liable.  (Fogg  v.  Blair,  139  II.  S.  118;  Chris- 
tensen  v.  Eno,  106  N.  Y.  97;  Yan  Ostrand  v.  Reed,  1  Wend. 
[N.  Y.]  424.) 

The  shares  of  stock  issued  to  Paul  W.  Horbach  were 
not  subscribed  by  either  of  the  Horbachs  or  by  Lantry. 
These  shares  had  all  been  previously  issued  by  the  com- 
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pany  to  the  oripnal  or  other  shareholders,  and  were  by 
the  holders  voluntarily  surrendered  to  the  company  to 
enable  it  to  exe<*ut(»  its  agreemt^nt  with  Horbach.  Hencc^ 
the  shares  issued  to  Horbach  were  assets  of  the  conipanv 
which  it  had  the  right  to  sell  for  what  it  could  get,  and 
the  purchaser  or  owner  of  such  shares  incurred  none  of 
the  liabilities  of  a  subscriber  to  shares,  nor  any  liability 
to  pay  the  difference  between  the  par  value  of  the  shares 
and  what  had  been  previously  paid  thereon.  (1  Cook, 
Stock  and  Stockholders  [3d  ed.]  sec.  29;  RamtceWs  Ciusv, 
50  L.  J.  Vh,  [Eng.]  S27;  Oftrr  v.  nnroort,  50  Barb.  [N.  Y.] 
247;  Pivph'  v.  AUami  ct  N.  L\  fVj.,  55  Barb.  [N.  Y.]  371; 
Ixikf  Superior  Iron  fV>.  r.  Drv.nl,  {)()  X.  Y.  87;  Morrow  r. 
Iron  dc  Stnl  fV>.,  S7  Tenn.  1^12;  llandhif  r.  Stntz,  139  U.  S. 
417;  Chrk  r.  'n<nr.  139  U.  S.  9();  Van  Coft  i\  Van  Brunt, 
82  N.  Y.  535.) 

A  transferee  of  shares  is  not  liable  for  unpaid  subscrip- 
tions on  his  shares  unh^ss  he  lias  agreed  with  the  cor- 
poration to  pay  them.  If  he  has  not  promised  he  is  not 
liable.  {Sninwnr  r.  aS7//;y/(%s-,  2()  N.  Y.  143;  1  Cook,  Stock 
and  Stockholders  [3d  ed.J  sec.  4(5;  Fonman  r.  Biyclow.  9 
Fed.  Cases  441;  Cnrri('\s  Case.  3  l)e  <lex,  J.  &  S.  [Eng.] 
3()7;  Dc  Ruriffnc^'^  Cf/w,  5  L.  K.  Ch.  1).  [Eng.]  306;  Andrr^ 
fionx  (\is(\  7  L.  H.  V\i,  1).  [Eng.]  94;  Chrhfrnscn  v.  Eno, 
106  N.  Y.  97.) 

Existing  creditors  were  not  injurinl  by  the  contracts 
with  the  Horbachs,  and  other  creditors  had  knowledge 
thereof.  Ai)pelle<^s  cannot,  therefore,  complain  of  these 
contracts.  (Firat  Sat.  Bank  of  Dantirood  i\  Gustin  Min- 
erva Consolidated  Mininy  Co.,  42  ilinn.  327;  Haspes  r. 
Xorthwestern  Mfff.  d^Car  Co.,  48  ^Minn.  174;  Handletf  r. 
Stittz,  139  U.  S.  417;  1  Cook,  Stock  and  Stockholders  [2d 
ed.]  sec.  46.) 

E.  R,  Dnffic  and  A.  IT.  Bahcoch  also  for  appellants. 

J.  E.  Cohhey  and  G.  M.  Johnston,  contra: 

Lantry  having  such  notice  as  would  put  him  on  in- 
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qiiirv,  the  burden  of  showing  himself  an  innocent  pur- 
chaser rested  on  hiui.  (Wishard  r.  TTanscn,  ()8  N.  W.  Rep. 
[la.]  (591;  Osirald  r.  MituKapolis  Tiuus  To.,  68  N.  W.  Rep. 
[Minn.]  15.) 

The  decree  was  correctly  entered.  {Commernal  Nat. 
Bank  v.  Gibsm,  37  Neb.  750.) 

Appellants  are  liable.  {Oill'ic  v,  Bawsmi  Tonii  &  Gas 
Co,y  46  Neb.  333;  Ehjton  Laud  Co,  r.  Birmimjham  Warehouse 
Elevator  Co.,  9  So.  Rep.  [Ala.]  129;  Wishard  v.  Hansen, 
68  N.  W.  Rep.  [la.]  691;  Glohc  Publish intf  Co.  v.  State 
Bank,  41  Neb.  175;  Gogebic  Investment  Co.  v.  Iron  Chief 
Mining  Co.,  47  N.  W.  Rep.  [Wis.]  726;  Sanger  r.  Upton, 
91  TJ.  S.  56;  Fat^ners  Loan  &  Trust  Co.  r.  Funk,  49  Neb.  353; 
State  V.  German  Savings  Bank,  50  Neb.  734;  Boulton  Carbon 
Co.  V.  Mills,  43  N.  W.  Rep.  [la.]  290;  Welles  v.  Larrahee, 
36  Fed.  Rep.  866;  Prestm  v.  Cincinnati,  C.  &  H.  V.  R.  Co., 
36  Fed.  Rep.  54;  Shields  v.  Casey,  25  Atl.  Rep.  [Pa.]  619; 
Davis  V.  Stevens,  17  Blatchf.  [U.  S.]  259;  Case  v.  Smll, 
10  Fed.  Rep.  722;  National  Bank  r.  Case,  99  U.  S.  628; 
McKim  V.  Glenn,  8  Atl.  Rep.  [Md.]  130;  Baines  t\  Babeock, 
27  Pac.  Rep.  [Cal.]  674.) 

A  transfei-ee  of  stock  is  liable  for  the  balance  remain- 
ing unpaid  upon  stock  which  he  purchases  or  receives, 
knowing  it  to  be  unpaid,  though  it  be  issued  as  fully  paid 
and  non-assessable.  {White  v.  Greene,  70  N.  W.  Rep. 
.[la.]  182;  Henderscm  v.  Turngren,  35  Pac.  Rep.  [Utah] 
495;  Peninsular  Savings  Bank  t\  Black  Flag  Stove  Polish 
Co.,  63  N.  W.  Rep.  [Mich.]  514;  Hastings  Malting  Co.  v. 
Irm  Range  Brewing  Co.,  67  N.  W.  Rep.  [Minn.]  652;  Sea- 
ville  V,  Thayer,  105  U.  S.  225;  Calumet  Paper  Co.  v.  Stotts 
Investment  Co.,  64  N.  W.  Rep.  [la.]  782;  Carter  v.  Union 
Printing  Co.,  16  S.  W.  Rep.  [Ark.]  579;  Peck  v.  Elliott, 
79  Fed.  Rep.  10;  Addison  v.  Pacific  Coast  Milling  Co.,  79 
Fed.  Rep.  459.) 

All  creditors  becoming  such  after  the  corporation  au- 
thorized the  issue  of  stock  may  enforce  the  liability. 
(Handley  v.  Stutz,  139  U.  S.  417;  Webster  v.  Upton,  91  U.  S. 
65;  Pullman  v.  Upton,  96  U.  S.  331.) 
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A.  C.  Trayp,  Origgs,  Rinaker  d  Bibby  and  E.  U.  Hhishitc, 
also  for  appellees. 

Ryan,  C. 

This  appeal  was  advanced  for  hearing  upon  an  ap*.  e- 
ment  of  parties  in  compliance  with  rule  2.  (52  Xeb.  ix.) 
The  action  was  brought  in  the  district  court  of  Gage 
county,  wherein  there  were  judgments  against  the  sev- 
eral defendants  conformably  with  the  prayer  of  the  peti- 
tion. PlaintiiTs  alleged  that  they  were  creditors  of  the 
Beatrice  Rapid  Transit  &  Power  Company  in  various 
sums  which  were  described  in  separate  paragraphs,  and 
in  many  instances  were  evidenced  by  judgments  against 
that  company.  They  further  alleged  that  under  a  de- 
cree of  the  United  States  circuit  court  for  the  eighth 
circuit,  district  of  Nebraska,  all  the  property  of  the 
Beatrice  Rapid  Transit  Company  had  been  sold  and  that 
it  was  without  any  property  for  the  payment  of  its  afore- 
said indebtedness.  The  prayer  of  the  petition  was  as 
follows:  "Wherefore  plaintiffs  pray  that  each  of  said 
defendants  may  be  held  liable  for  the  several  amounts 
hereinbefore  claimed  due  from  them  upon  the  stock  of 
the  Beatrice  Rapid  Transit  &  Power  Company,  as  herein- 
before a  Defied,  and  that  said  defendants,  and  each  of 
them,  may  be  required  to  pay  to  these  several  plaintiffs 
the  amounts  of  their  several  claims;  that  the  court  may 
adjudge  tlu*  amount  due  from  each  may  be  held  and  de- 
creed to  be  due  to  these  several  plaintiffs  the  fnll  amount 
of  their  respective  claims,  and  that  under  the  order  of 
this  court  the  amounts  so  found  due  from  said  several  de- 
fendants may  be  collected  of  them,  severally,  the  full 
amount  found  to  be  due  to  these  plaintifiFs,  together  with 
the  costs  of  this  proceeding;  that  the  said  John  A.  Hor- 
bach  and  Paul  W.  Horbach  may  be  held  jointly  and  sev- 
erally liable  for  the  amount  of  stock  issued  to  the  said 
Paul  W.  Horbach,  as  hereinbefore  alleged,  and  that  the 
several  j^laintiffs  may  have  such  other  farther  and  dif- 
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ferent  relief  as  in  equity  they  may  be  entitled  to,  and  for 
their  costs."  From  this  prayer  it  is  clear  that  the  de- 
fendants were  proceeded  against  as  being  liable  as  hold* 
ers  of  shares  of  the  Beatrice  Rapid  Transit  &  Power 
Company  capital  stock  on  the  assumption  that  these 
shares  had  not  been*paid  for.  Issues  were  joined  by  an- 
swers, except  in  the  instances  wherein  there  were  de- 
faults. 

To  illustrate  the  general  theory  on  which  it  was 
sought  to  hold  liable  certain  of  the  stockholders  it  will 
be  suflScient  to  quote  one  sample  paragraph  of  the  peti- 
tion. We  shall  also  quote  another  paragraph  which 
supplements  the  allegations  of  that  already  referred  to. 
The  two  paragraphs  above  indicated  are  in  this  lan- 
guage: 

"The  defendant  Beatrice  Rapid  Transit  &  Power  Com- 
pany issued  to  the  defendant  George  R.  Scott  115  shares 
of  their  capital  stock  of  the  par  value  of  |11,500;  that  the 
only  consideration  paid  by  said  Scott  for  the  issuing 
of.  said  stock  was  services  rendered  to  the  said  rapid 
transit  company,  and  real  estate  transferred  by  said 
Scott  and  wife  to  said  rapid  transit  company,  and  that 
the  total  amount  of  said  real  estate  and  services  did  not 
exceed  the  amount  of  $7,000;  that  there  is  still  due  from 
said  Scott  on  his  said  stock  the  sum  of  $4,500. 

"The  defendant  Beatrice  Rapid  Transit  &  Power  Com- 
pany issued  to  the  defendants  William  Ebright,  E.  S. 
Cushman,  full  Christian  name  unknown,  L.  F.  Easterday, 
full  name  unknown,  William  Bozarth,  Jacob  Klein, 
William  H.  Tichnor,  Jonathan  S.  Grable,  John  Ellis  one 
or  more  shares  each  of  its  capital  stock  of  the  par  value 
of  flOO  per  share;  that  the  only  consideration  paid  there- 
for was  the  conveyance  of  certain  real  estate  conveyed 
by  each  of  them  severally  to  the  said  rapid  transit  com- 
pany, but  these  plaintiffs  have  not  the  records  of  said 
company  and  cannot  give  the  exact  amount  of  stock  is- 
sued to  each  of  them  severally,  nor  the  amounts  in  fact 
paid  thereon,  nor  the  value  of  the  property  given  in  pay- 
65 
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ment  tlu  refor,  liit  plinntiffs  allej^e  that  they  did  not  in 
fact  i)ay  the  full  par  value  of  their  said  stoek  and  that 
theie  is  si  ill  due  from  each  of  said  defendants  a  small 
amount  on  each  of  their  said  sharea  of  stock  so  issued  to 
thiui  Avliich  i)Iaiutiffs  ask  they  may  be  required,  upon  a 
hearing  and  a<counting  in  this  court,  to  pay  to  these* 
plaintiiTs.  And  plaintiffs  allej^e  that  said  defendants 
Schell,  Krumhack,  Spencer,  Beatrice  Keal  Estate  &  Truest 
Company,  Johnston,  Davis,  Blakely,  Blakely,  Scott,  Kyan. 
Ebri^lit.  Cushman,  Easterday,  Ji4)zarth,  Klein,  Tichnor. 
Grable,  and  Ellis,  and  each  of  them,  had  full  knowle<l«r«* 
that  the  resjiective  shar<»s of  stock  issued  to  them  resiMHt- 
ively,  as  alleged,  had  not  been  paid  for  in  full  and  that 
the  said  prop*  rty  and  services  had  b(^n  j^reatly  overval 
uid,  and  that  the  i>ayment  for  such  stock  b^^  said  property 
or  services  at  such  overvaluation  was  a  fraud  on  the  cred- 
itors of  said  lapid  transit  company/' 

In  the  petition  there  was  no  charge  of  fraud  against 
the  parties  first  named  except  the  above  language,  and 
this,  it  is  (piite  clear,  was  a  mere  eonclusi<m  of  the 
plead(^r  deduced  fr(mi  the  facts  alleged.  Whether  or  not 
this  deduction  was  correct  is  one  of  the  questions  which, 
lati^',  we  shall  consider.  With  reference  to  the  liabihty 
of  Scott  the  <*ourt  found  in  its  decree  as  follows: 

"Tlu»  court  further  finds  that  2(H)  shares  of  the  capital 
stock  of  the  rapid  transit  and  power  c<mipany,  being  cer- 
tificates 4()  to  oO  inclusive,  were  issued  to  George  K.  and 
W.  W.  Scott  in  consideraticm  of  the  conveyance  to  Jwud 
company  by  said  George  K.  Scott  of  certain  real  estate; 
that  said  shares  were  of  the  value  of  f 20, 000.  and  that 
the  property  in  exchange  for  which  they  were  issued  was 
of  the  fair  cash  value  of  i|fG,000;  that  said  property  was 
grossly  overvalued." 

In  the  decree  there  was  a  paragraph  in  this  language: 

^*The  court  further  finds  that  at  the  time  that  the  afore- 
said shares  of  stock  were  issued  to  the  said  L.  E.  Spencer, 
N.  N.  Brumback,  G.  M.  Johnston,  S!  K.  Davis,  i\  L 
Schell,  Jacob  Klein,  Nathan  Blakely,  Mrs.  I.  W.  Funek. 
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J.  g.  Orable,  John  Ellis,  H.  C.  Bozarth,  William  Ticlinor, 
William  Ebright,  George  K.  Scott,  Ira  L.  Kyan,  Beatrice 
Real  Estate  &  Trust  Company,  L.  F.  Easterday,  Walter 
W.  Scott,  each  and  all  of  the  persons  had  full  knowledge 
that  the  property  or  services  in  consideration  for  which 
the  said  shares  of  stock  were  issued  by  the  said  corpora- 
tion to  said  several  persons  respectively,  was  greatly  dis- 
proportionate in  value  to  the  face  of  the  shares  of  stock 
exchanged  therefor,  and  that  the  officer  of  said  corpora- 
tion issuing  said  stock,  and  the  parties  receiving  the 
same,  both  well  knew  that  said  great  disparity  in  value 
existed,  and  each  of  the  said  issues  of  stock  to  each  of  the 
several  persons  aforesaid  was  made  with  the  full  under- 
standing and  knowledge  that  the  property  exchanged  for 
said  stock  was  worth  for  the  most  part  only  about  one- 
half  of  the  face  value  of  said  stock  and  was  in  fact  of 
the  value  hereinbefore  found  by  the  court." 

If  we  understand  correctly  the  theory  upon  which  the 
court  proceeded  in  entering  judgment  pursuant  to  the 
above  findings,  it  was  that  parties  who  purchased  stock 
and  in  payment  therefor  transferred  to  the  company  real 
property,  were  only  entitled  to  receive  credit  for  the 
actual  value  of  such  real  property  at  the  time  it  was 
transferred.  There  was  no  evidence  that  there  was  any 
misrepresentation  as  to  the  value  of  this  property  upon 
which  misrepresent«ition  the  company  had.  acted  to  its 
injury,  indeed,  in  most  instances  misrepresentation  of 
value  could  scarcely  have  imposed  upon  the  officers  of 
the  company,  for  the  property  was  within  the  corporate 
limits  of  the  city  of  Beatrice.  It  was  not  alleged  that 
any  of  these  purchasers  of  capital  stock  owed  any  duty 
to  the  company,  or  that  they  were  in  any  way  connected 
with  it  at  the  time  that  they  exchanged  real  property 
for  stock.  We  therefore  assume  that  the  theory  was 
that  at  any  subsequent  time,  within  the  limit  fixed  by 
the  statute  of  limitations,  it  was  the  right  of  the  com- 
pany, and  in  case  of  its  insolvency  the  right  of  its  cred- 
itors, to  institute  an  action  against  stockholders  for  the 
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difference  between  the  par  value  of  the  stock  and  the 
real  value  of  property  vrhich  the  company  had  receiveil 
as  full  payment  for  such  stock  irrespective  of  the  above 
considerations.  In  this  view  we  cannot  concur.  A 
party,  without  fraud  or  misrepresentation,  has  the  right 
to  fix  whatever  value  he  chooses  upon  his  property,  and 
a  corporation  no  more  than  a  person  can  be  relieve^l 
against  its  own  want  of  judgment  in  buying  such  prop- 
erty at  the  price  named.  In  making  this  statement  we 
do  not  take  into  consideration  fraud,  breach  of  warranty, 
misrei>resentation,  suppression  of  the  truth,  or  other 
proper  grounds  for  relief  which  might  be  proper  in  some 
cases  to  consider.  These  elements  are  purposely  omitted, 
for  they  were  neither  pleaded,  proved,  nor  found  to  exist. 
We  are  therefore  of  the  opinion  that  the  judgments  of 
the  district  court  rendered  in  this  case  against  Charles 
L.  Schell,  N.  N.  Brumback,  L.  E.  Spencer,  Beatrice  Real 
Estate  &  Trust  Company,  S.  K.  Davis,  William  Ebright, 
E.  S.  Cushman,  L.  F.  Easterday,  William  Bozarth,  D.  W. 
Morrow,  Nathan  Blakely,  and  George  R  Scott  must  be 
reversed.  In  the  same  class  with  the  defendants  just 
named  there  were  Jacob  Klein,  Alexander  Moore,  and 
Ira  Ryan,  but  the  judgments  against  them  cannot  be 
reviewed,  for  the  reason  that  they  were  rendered  upon 
the  default  of  said  parties.  • 

The  judgment  against  G.  M.  Johnston  must  be  afiirmetl 
to  the  extent  of  |1,300,  for  reasons  which  shall  now  be 
stated.  In  the  petition  it  was  charged  that  the  Beatrice 
Rapid  Transit  &  Power  CJompany  had  issued  to  Johnston 
153  shares  of  its  capital  stock  of  the  value  of  ^15.:W0; 
that  the  only  consideration  paid  for  this  stock  was 
1^14,000  in  property  and  services;  and  it  was  allegt-<l: 
"That  said  Johnston  still  owes  on  said  stock  the  sum 
of  $1,300."  This  petition  was  signed  by  Mr.  Johnsttm  as 
an  attorney  for  plaintiffs  and  was  verified  by  him.  Tlu^ 
affirmance  of  this  portion  of  tlie  judgment,  to  the  extent 
above  indicated,  is  iHMidered  necessary  by  the  attitude- 
thus  assumed  by  Mr.  Johnston  and  by  no  other  considera- 
tion. 
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A  judgment  in  form  seems  to  have  been  entered 
against  Elsie  D.  Troup  and  J.  C.  Bozarth,  but  as  they 
were  not  named  in  the  petition  as  defendants,  and  as  no 
relief  was  asked  as  against  them,  we  assume  that  in 
reality  there  was  no  judgment  against  either  of  them. 

The  other  defendants  against  whom  judgments  were 
rendered  were  John  A.  Horbach,  Paul  W.  Horbach,  and 
Victor  G.  Lantry,  against  whom  the  petition  contained 
the  following  averments:  "The  said  Beatrice  Rapid 
Transit  &  Power  Company  issued  to  the  defendant  Paul 
W.  Horbach  1,250  shares  of  said  capital  stock  of  the  par 
value  of  $125,000;  that  said  Paul  W.  Horbach  paid  no 
consideration  whatever  for  said  stock  or  any  of  it,  but 
that  the  same  was  issued  to  him  by  the  request  of  John 
A.  Horbach,  who  had  acquired  said  stock  by  virtue  of  an 
agreement  with  the  Beatrice  Rapid  Transit  &  Power 
Company  by  which  he  was  to  loan  the  said  Beatrice 
Rapid  Transit  &  Power  (^ompany  the  sum  of  |20,000; 
that  said  |1 25,000  of  stock  was  in  the  nature  of  a  bonus 
to  John  A.  Horbach  and  as  an  inducement  to  him  to 
make  said  loan  and  was  without  consideration,  and  was 
issued  to  his  son,  Paul  \V.  Horbach,  for  the  illegal  and 
collusive  purj^ose  of  placing  it  beyond  the  attack  of  cred- 
itors of  the  Beatrice  Rajud  Transit  &  Power  Company, 
and  to  relieve  him,  said  John  A.  Horbach,  from  any 
liability  on  account  of  said  alleged  purchase  of  said 
stock;  that  afterwards  said  $125,000  of  capital  stock  was 
by  said  Paul  VV.  Horbach  transferred  to  the  said  defend- 
ant Victor  G.  Lantry,  who  surrendered  the  original  cer- 
tificate issued  to  Paul  W.  Horbach  and  had  the  stock 
reissued  to  him.  Plaintiffs  believe  and  allege  that  the 
said  transfer  from  said  Paul  W.  Horbach  to  said  Victor 
G.  Lantry  was  wholly  without  consideration,  but 
whether  with  or  without  consideration,  said  Victor  G. 
Lantry  never  paid  to  said  Beatrice  Rapid  Transit  & 
Power  Company  the  value  of  said  stock  or  any  part 
thereof,  and  said  Victor  G.  Lantry,  Paul  W.  Horbach, 
and  John  A.  Horbach  each  knew,  and  had  full  notice  of 
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the  fact,  tl^at  said  stock  had  been  issued  wholly  without 
consideration,  and  that  the  said  par  value  of  said  stock 
or  no  part  thereof  had  been  paid  by  them  or  eith«r  of 
them,  or  by  any  one  at  any  time,  to  the  said  Beatrice 
Rapid  Transit  &  Power  Company,  or  to  any  one  else  for 
them,  and  each  of  said  last  named  defendants  had  full 
knowledge  that  the  said  Beatrice  Kapid  Tiansit  &  Power 
Company  was  largely  indebted  at  the  time  said  stock  was 
issued  and  at  the  several  reissues  thereof,  and  each  of 
said  three  last  named  defendants  knew  that  the  issue  of 
said  |125,000  of  stock  was  a  fraud  upon  creditors  of  said 
rapid  transit  company,  and  upon  the  individuals  and  the 
public  dealing  with  and  extending  credit  to  said  rapid 
transit  company,  and  these  plaintiffs  in  particular;  that 
the  defendant  Victor  G.  Lantry  afterwards  conveyed  to 
the  defendant  D.  W.  Morrow  and  the  defendant  Alexan- 
der Moore,  each,  one  share  of  said  stock  of  the  par  value 
of  |1()0,  and  that  neither  of  said  shares  had  been  paid 
for,  and  which  fact  said  defendants  Morrow  and  Moore 
well  knew,  and  said  defendants  well   knew   that  said 
shares  of  stock  so  conveyed  to  them  was  issuenl  without 
consideration  and  without  being  paid  for  in  whole  or  in 
part  by  any  person;   that  said  defendants  Paul  W,  and 
John  A.  Horbach,  V.  G.  Lantry  each  became  and  still  are 
liable  for  the  full  par  value  of  said  stock  and  said  Mor- 
row and  Moore  are  each  liable  for  the  par  value  of  one 
share  of  the  said  stock."     With  respect  to  these  thn*e 
defendants  the  finding  of  the  district  court  was  as  fol- 
lows: 

"The  court  further  finds  that  on  about  the  8th  day  of 
September,  1892,  the  defendant  the  Beatrice  Kapid  Tran- 
sit &  Power  Company  borrowed  from  one  John  A.  Hor- 
bach, of  the  city  of  Omaha,  Nebraska,  the  sum  of  f20,000 
for  one  year,  with  interest  at  the  rate  of  8  per  cent  per 
annum,  for  the  purpose  of  extending  the  lines,  and  com- 
pleting and  improving  the  plant  of  said  company,  and 
for  the  purpose  of  securing  the  payment  of  said  loan  at 
maturity  the  said  Beatrice  Kapid  Transit  &  Power  Com- 
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pany  delivered  to  John  A.  Horbach,  as  collateral  se- 
curity, certain  mortgage  bonds  of  said  company;  that  as 
an  inducement  to  John  A.  Horbach  for  the  making  of 
said  loan,  said  Beatrice  Rapid  Transit  &  Power  Company 
through  its  directors  agreed  to  procure  and  deliver  to 
said  John  A.  Horbach,  as  a  bonus  or  premium  in  addition 
to  the  eight  per  cent  interest  which  they  agreed  to  pay 
on  said  loan,  and  for  the  purpose  of  allowing  the  con- 
trol of  said  corporation  to  be  in  the  hands  of  said  Hor- 
bach, shares  of  stock  representing  one-half  of  the  total 
capital  stock  of  said  company,  to-wit,  1,250  shares  of  the 
par  value  of  $125,000;  thcat  the  agreement  as  to  said 
shares  was  made  with  John  A.  Horbach  in  the  first  place, 
but  that  afterwards,  at  his  instance  and  request,  said 
shares  of  stock  were  issued  to  his  son,  Paul  W.  Horbach, 
of  said  city  of  Omaha;  that  at  tlie  time  of  making  said 
loans,  and  as  a  part  of  the  same  transaction,  it  was 
agreed  between  John  A.  Horbach  and  Paul  W.  Horbach 
and  the  defendant  Beatrice  Rapid  Transit  &  Power  Com- 
pany, in  consideration  of  the  sum  of  $20,000,  that  the 
said  Paul  W.  Horbach  should  furnish  the  material  and 
build  the  extensions,  for  the  making  of  which  said  f20,- 
000  was  borrowed,  and  that  the  provision  with  reference 
to  the  1,250  shares  aforesaid  should  be  embraced  in  th^ 
contract  made  with  Paul  W.  Horbach,  which  agreement 
was  carried  out. 

"The  court  finds  that  said  contract  and  agreement  by 
which  the  said  shares  of  stock  were  to  be  issued  in  the 
name  of  Paul  W.  Horbach,  was  made  in  fa(*t  for  the 
benefit  and  protection  of  John  A.  Horbach,  and  for  the 
purpose  of  avoiding  any  liabilities  whicli  the  said  John 
A.  Horbach  might  incur  by  reason  of  the  issuance  of  f^aid 
stock  to  him  in  his  own  name. 

"The  court  finds  that  thereafter,  to-wit,  on  the  lOth 
day  of  September,  1892,  the  said  Beatrice  Rapid  Transit 
&  Power  Company,  in  pursuance  of  the  said  agreement 
with  John  A.  and  Paul  W.  Horbach,  procured  an  issue 
to  said  Paul  W.  Horbach  of  1,250  shares  in  said  corpora- 
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tion,  which  said  shares  of  stock  were  issued  by  virtue  of 
certificate  No.  86,  and  were  issued  upon  no  other  con- 
sideration than  heretofore  stated. 

"The  court  finds  that  the  said  John  A.  Horbach  and 
Paul  W.  Horbach,  prior  to  the  time  of  the  issuance  of 
said  stock  to  Paul  W.  Horbach,  had  full  knowledge  and 
notice  of  the  financial  condition,  assets,  property,  and  in- 
debtedness of  said  Beatrice  Rapid  Transit  &  Power  Com- 
*  pany  as  it  stood  at  the  time  said  contracts  or  agreements 
with  them  were  made,  and  had  full  knowledge  of  the 
manner  in  which  stock  had  been  issued  to  the  persons 
then  holding  the  stock  of  the  corporation;  that  the  fact 
that  said  stock,  or  a  large  portion  thereof,  was  issued 
in  excess  for  property  and  services  which  were  grossly 
overvalued,  and  that  none  of  said  stock  had  ever  been 
fully  paid  for  in  money  and  money's  worth,  was  well 
known  to  them. 

"The  court  finds  that  defendant  Victor  G.  Lantry,  who 
became  the  owner  of  the  1,250  shares  of  stock  assigned 
to  him  by  Paul  W.  Horbach,  had  suflScient  knowledge 
to  put  a  reasonable,  prudent  man  upon  inquiry  as  to  the 
assets  of  said  corporation,  its  condition,  and  whether  or 
not  said  stock  had  ever  been  paid  for,  and  that  he  is  not 
such  an  innocent  purchaser  of  said  stock  as  to  entitle  him 
to  be  relieved  from  liability  thereon.  The  court  there- 
fore finds  that  he  is  liable  to  the  same  extent  as  John  A. 
and  Paul  W.  Horbach  upon  the  said  1,250  shares  of  stock. 

"The  court  finds  that  certificate  No.  86,  issued  to  Paul 
W.  Horbach,  was  made  up  and  composed  of  shares  of 
stock  issued  to  the  persons,  and  certificates,  the  numbers 
of  which  are  hereinafter  set  forth,  and  that  there  re- 
mained due  and  unpaid  upon  each  of  said  several  shares 
of  stock  the  amounts  set  opposite  the  name  of  each  party 
in  the  following  table,  together  with  the  total  amount 
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Name  of  Source  of  Shares. 


N.  N.  Brumback 

L.  E.  Spencer 

G.  M.  Johnston  . 


Elsie  D.  Troup 

Jacob  Klein 

J.  S.  Grable 

John  Ellis 

H.  C   Bozirth 

J.  C.  Bozarth 

William  Tichnor 

William  Ebright 

F.  L  M.  Easterday 

Ira  L.  Ryan 

George  K.  Scott    &    Walter 

Scott 

N.  N.  Brumback,  assigned  to 

N.  T.  Brumback 


N.  N.  Brumback    

L.W.  Funck 

G.  M.  John.ston 

L.   E.   Spencer,   assigned  to 
Mary  B.  Spencer 


L.  E   Spencer 

S  K.  Davis 

C.  L,  Schcll 

Nathan  Blnkely 

Geoige  R.  Scott 

Beatrice  Real  Estat"  &  Trust 
Co.,  being  reissue  Irom  No. 
6-15,  part  of  Brumback  & 
Spencer  1st  issue 

Paul  VV.  Horbach 


Ko.  of  Certificates. 


4-5-7-9- 

13-14-16-17 

23  shares  from  No.  20; 

21-22  2  from  No.  26 

5  shares  from  No.  82 . . 

29 


i6 

87-60. . . . 

40 

89 

41 

88 

67-59.... 
4»^4-45. 


46  to  50  inc. 


No.  67  (26t  of  this  re 
issued  to  N  N.  Brum- 
back)  

73 

68 

75-88 


70  (58}  of  this  cert. 

reis.'-ued    to    L.    E. 

Sp  ncer) 

74-83 

77 

79 

8[ 

85 


No.  92. 


hi 

PQ-'-p 


$80  88 
89  88 

60  00 
50  00 
62  50 
57  50 
50  00 
88  83 
50  00 
50  00 
50  00 
50  00 
47  55 

70  00 


89  88 
83  83 
50  00 
88  88 


89  33 
33  83 
66  66 
88  33 
100  00 
100  00 


89  83 
100  00 


-5^ 


187J 
200 

215 
5 
5 
5 

20 
8 

n 

7J 

8 

7 

30} 

75 


78} 
10 
18 
80 


411 
80 

.?! 

50 
60 


50 

76 


1250 


$1674^  87 
17866  00 

12900  00 
250  00 
812  50 
28*  50 

1000  00 
99  99 
875  00 
875  00 
400  00 
850  00 

1450  00 

5260  00 


6588  08 
888  80 
650  00 
999  90 


8684  86 
999  90 
166  65 
8958  17 
'5000  00 
6000  00 


4466  60 
7600  00 


$97112  72 


"The  court  finds,  as  to  defendants  D.  W.  Morrow  and 
Alexander  Moore,  that  they  are  innocent  purchasers 
without  notice  from  the  said  Victor  Lantry  of  the  shares 
of  stock  held  by  them  and  that  they  are  not  liable  for  any 
amount  whatsoever  upon  said  shares  of  stock." 

The  above  table  shows  who  surrendered  stock  and  in 
what  amounts  it  was  surrendered  by  individuals.  Cer- 
tificate No.  86  was  simply  an  issue  in  place  of  stock  thus 
surrendered.     The  transaction  was  but  the  regular  and 
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proper  method  of  transferring  the  stock  held  by  these  -^  I 

individuals.     We  can  find  no  evidence  that  either  of  the  ' 

Horbachs  or  Mr.  Lantry  had  actual  knowledge  of  the  \ 

manner  in  which  this  stock  was  issued  to  the  individuals 
named  in  the  table  above  given.  We  think  unsustained 
by  the  evidence  the  finding  that  Lantry,  when  he  became 
the  owner  of  the  1,250  shares  of  stock  assigned  to  him, 
had  sufficient  knowledge  to  put  a  reasonable,  prudent 
man  upon  inquiry  as  to  the  assets  of  said  corporation,  its 
condition,  and  whether  or  not  the  stock  had  been  fully 
paid  for.  The  certificates  issued  to  individuals,  and  those 
issued  in  their  stead,  recited  that  the  shares  were  fully 
paid  up  and  there  were  no  facts  contradictory  of  these 
recitations  within  the  knowledge  of  Lantry,  so  far  as  the 
evidence  shows,  except  such  knowledge  as  was  possessed  i 

by  the  public  at  large,  and  that  was  merely  that  the  cor- 
poration was  not  in  a  prosperous  financial  condition. 
We  have  already  found,  however,  that  the  original  hold- 
ers of  the  stock  were  not  liable  under  the  issues  joined 
and  there  was  therefore  no  unpaid  subscription  w^hich 
could  follow  the  stock.  There  was  therefore  no  grounds 
for  holding  John  A.  Horbach,  Paul  W.  Horbach,  or  Victor 
Lantry  liable  as  successors  in  the  ownership  of  stock 
when  their  assignors  had  already  paid  for  the  same,  or  J 

at  least  must  be  deemed  to  have  done  so,  under  the  issues  ^ 

tried  in  this  case.  ! 

The  judgment  of  the  district  court  against  G.  M.  John- 
ston to  the  extent  of  $1,300  is  affirmed;  the  judgments 
against  the  other  defendants  not  rendered  upon  defaults 
are  reversed  and  the  cause  is  remandt^d  for  further  pro- 
ceedings not  inconsistent  with  the  views  above  expressed. 

Keveused  and  remanded. 
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John  A.  Horbach,  appellant,  v.  Elsie  D.  Troup  bt  al., 

APPELLEES. 
Filed  February  17, 1898.    No.  9683. 
New  Trial:  Appeal:   Dismissal. 

Appeal  from  the  district  court  of  Gage  county. 
Heard  below  before  Letton,  J.     Appeal  dismissed, 

John  D.  Howe,  Charles  Offidt,  E.  R.  Duffie,  and  A.  H. 
Bahcocky  for  appellant. 

J.  E.  Cohbey,  G.  M,  Johnstoth  A.  C.  Troup,  Origgs,  Rinuker 
d  Bibb,  and  E,  H.  Hinshaw,  contra. 

Kyan,  C. 

The  record  in  this  case  presents  for  review  the  judg- 
ment of  the  district  court  of  (lage  county  denying  the 
prayer  of  the  petition  of  the  appellant  for  a  new  trial  in 
the  case  of  Troup  v,  Horbach,  53  Neb.  795.  As  the  judg- 
ment in  the  case  just  refejred  to  has  been  reversed  we 
need  not  inquire  into  tlie  nierivs  of  this  appeal,  and  ac- 
cordingly it  is  dismissed  at  costs  of  appellant. 

Appeal  dismissed. 


Phenix  Insurance  Company  of  Brooklyn  v.  Fred  A.   S  m 

Fuller. 

Fn.ED  February  17, 1898.    No.  7862. 

1.  Insurance:  Title  to  Insured  Property:  Waiver  of  Condition. 
Where  no  inquiries  are  made  of  an  insured  as  to  the  character  or 
condition  of  his  title;  where  he  makes  no  false  representation  as 
to  the  character  and  condition  of  his  title,  relying  upon  which 
the  insurer  is  induced  to  and  does  insure  the  property;  where  the 
insured  has  an  insurable  interest  in  the  property,  the  insurer  ac- 
cepts and  retains  the  premium  and  a  loss  occurs,  then  the  insurer 
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cannot  escape  liability  for  such  loss  because  of  the  fact  that  the 
insured  at  the  date  of  the  policy  was  not  invested  with  an  absolute 
and  unincumbered  title  to  the  insured  property,  even  though  the 
policy  provides  that  it  shall  be  of  no  validity  unless  the  title  of 
the  insured  be  an  unconditional  unincumbered  one,  as  in  such 
case  it  will  be  conclusively  presumed  against  the  insurer  that  It 
intended  to  and  did  insure  the  interest  which  the  insured  had  in 
the  property  and  waived  the  provision  in  the  policy  providing  for 
its  invalidity  by  reason  of  the  imperfect  title  of  the  insured. 

2.  Transcript  for  Beview:  Opinion  of  Trial  Coubt.    Where  a  case  is 

tried  to  the  court  without  a  jury  and  a  general  finding  made  upon 
which  Judgment  is  rendered,  and,  in  addition  thereto,  the  court 
files  a  written  opinion  in  the  case,  such  opinion  is  not  an  essen- 
tial part  of  the  record  of  the  case  when  it  is  brought  here  for 
review. 

3.  .    The  Judgment  of  the  district  court  must  stand  or  fall  upon 

the  statutory  record  of  the  case — that  is,  the  pleadings,  the  find- 
ing and  Judgment,  and  the  bill  of  exceptions  made  a  part  of  the 
record. 

4.  Trial  to  Court:  Decision:    Review.    In  reviewing  such  case  this 

court  will  conclusively  presume  that  the  trial  court  considered  all 
the  competent  evidence  b:fore  it  and  decided  all  the  material  and 
necessary  issues  presented,  though  from  the  language  of  the  writ- 
ten opinion  the  contrary  should  be  made  to  appear. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J.    Affinned. 

Jacob  Fawcett  and  Oreene  d  Breckeiiridge,  for  plaintiff  in 
error. 

George  W.  Shields,  contra. 

Ragan,  C. 

Fred  A.  Fuller  sued  the  Phenix  Insurance  CJompany  of 
Brooklyn,  New  York,  in  the  district  court  of  Douglas 
county  to  recover  the  value  of  certain  property  of  his  de- 
stroyed by  fire,  which  property  the  insurance  company 
had  insured  against  loss  or  damage  by  fire.  Fuller  had  a 
verdict  and  judgment,  and  the  insurance  company  has 
filed  here  a  petition  in  error  to  review  such  judgment. 

1.  The  policy  contained  this  provision:  "If  the  interest 
of  the  assured  in  the  property  be  other  than  an  uncondi- 
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tional  exclusive  ownership,  or  if  any  other  person  or  per- 
sons have  any  interest  whatever  in  tlie  property  de- 
scribed, whether  it  be  real  estate  or  personal  property, 
or  if  there  be  a  mortgage  or  other  incnmbrance  tliereon^ 
whether  inqtlired  about  or  not,  it  must  be  so  notifi(^d  to 
the  company,  and  be  so  expressed  in  the  written  part  of 
this  policy,  otherwise  this  policy  shall  be  void."  At  the 
time  of  the  issuance  of  the  policy  in  suit  the  personal 
property  of  the  insured  was  incumbered  by  a  chattel 
mortgage.  The  insured  did  not  notify  the  company  of 
the  existence  of  this  mortgage,  and  no  memorandum  of 
its  existence  was  written  in  the  policy.  The  insurance 
company  interposed  as  a  defense  to  the  action  in  the  dis- 
trict court  the  existenc'e  of  this  chattel  mortgage  upon 
the  insured  property;  and  the  first  argument  here  is  that 
the  judgment  of  the  district  court  is  contrary  to  law,  be- 
cause the  undisputed  evidence  shows  that  such  a  mort- 
gage existed  upon  the  insured  i)roperty  at  the  date  of  the 
issuance  of  the  policy,  and  that  the  insurance  company 
was  not  notified  of  the  existence  of  such  mortgage,  and 
no  memorandum  of  its  existence  was  written  in  the 
policy.  The  evidence  on  behalf  of  the  insured  tends  to 
show  that  the  agent  of  the  insurance  company  solicited 
this  insurance.  At  the  time  the  agent  had  no  actual 
knowledge  of  the  existence  of  the  chattel  mortgage  upon 
the  property,  but  made  no  inquiries  of  the  insured  as  to 
whether  the  property  wa«  incumbered.  In  fact,  the  sub- 
ject of  an  incumbrance  upon  the  property  about  to  be 
insured  was  not  mentioned  by  either  party,  ajid  while 
the  insured  kept  silent  upon  the  subject  of  the  incum- 
brance, he  did  not  do  so  with  any  sinister  motive.  In 
other  words,  the  subject  of  the  incumbrance  upon  the 
property  was  not  mentioned,  because  it  seems  not  to  have 
been  thought  of  either  by  the  insured  or  the  insurer. 
The  premium  for  the  insurance  was  paid  by  the  insured 
and  accepted  and  retained  by  the  insurer.  The  evidence 
further  shows  that  the  value  of  the  property  at  the  date 
of  its  insurance  exceeded  the  incumbrance  thereon,  and 
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at  the  date  of  the  destruction  of  the  property  by  fire  the 
incumbrance  had  been  so  reduced  that  the  property  de- 
stroyed exceeded  in  value  both  the  insurance  and  the  in- 
cumbrance thereon.  In  Ins.  Co,  of  North  America  v.  Bark 
ItTy  44  Neb.  549,  it  was  held  that  where  the*  insured  was 
not  questioned  as  to  incumbrances  cfn  his  property,  and  | 

did  not  intentionally  conceal  the  existence  of  an  incum- 
brance and  did  not  keep  silent  in  rej?ard  to  the  incum-  | 
brance  from  any  sinister  motive,  the  existence  of  a  mort-  | 
gage  upon  the  property  did  not  invalidate  the  policy. 
And  in  Oertnan  Ins.  Co.  v.  Kline,  44  Neb.  395,  it  was  held  i 
that  where  the  application  for  insurance  is  oral,  and  no 
inquiry  made  as  to  the  condition  of  the  title  of  the  prop-               [  i 
erty,  the  insured  in  fact  had  an  insurable  interest  in  the               |i 
property,  the  premium  paid  and  accepted  and  retained, 
the  insurance  company  would  be  conclusively  presumed 
to  have  insured  the  insurable  interest  which  the  owner 
had  in  the  property  and  to  have  waived  the  provision  in 
the  policy  providing  for  its  forfeiture  by  reason  of  the 
existence  of  an  incumbrance  upon  the  property.     These    - 
cases  control  the  case  at  bar.  I 

2.  This  case  was  tried  to  the  court  without  a  jury,  and 
the  court  found  generally  in  favor  of  the  insured  and 
against  the  insurance  company  and  entered  an  ordinary   . 
money  judgment  on  such  finding;  but  the  learneni  distrii-t 
judge  also  wrote  an  opinion  in  the  case,  and  in  this  opin>  j 

ion  he  states  that  he  did  not  deem  it  necessary  to  pass  \ 

upon  the  merits  of  the  defense  just  considered  and  re-  ^ 

served  t^ie  question  presented  by  that  defense.  A  sec- 
ond argument  here  is  that  the  judgment  must  be  reversed 
because  the  only  issue  in  the  case  has  not  been  passed 
upon  or  decided  by  the  district  court;  but  this  argument 
assumes  that  the  opinion  of  the  district  judge  is  an  essen- 
tial part  of  the  record  of  the  case  brought  here;  but  it  is 
not.  In  reviewing  a  case  brought  here,  either  on  error 
or  appeal,  while  this  court  is  always  pleased  to  have  the 
benefit  of  the  written  opinion  of  the  trial  judge,  htill  the 
judgment  of  the  district  court  must  stand  or  fall  upon  the 
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statutory  record  of  the  case — that  is,  the  pleadings,  the 
finding  and  judgment  of  the  district  court,  and  the  bill 
of  exceptions  made  a  part  of  the  record;  and  where  gen- 
eral findings  are  made  by  a  court  and  a  judgment  pro- 
nounced thereon,  we  must  conc^lusively  presume  that  the 
trial  court  considered  all'the  competent  evidence  before 
it,  and  decided  all  the  material  and  necessary  issues  pre- 
sented by  the  pleadings,  though  from  the  language  of  the 
opinion  the  contrary  should  be  made  to  appear.     The 

judgment  of  the  district  court  is 

Affirmed. 


Milwaukee  Mechanics  Fire  Insurance  Company  v. 
Fred  A.  Fuller. 

Filed  February  17, 1898.    No.  7863. 

Insurance:  Titlb  to  Insured  Property:  Waiver  of  Condition.  The 
facts  in  this  case  and  the  law  applicable  thereto  a/re  the  same  as 
those  in  Phenix  Ins.  Co.  v.  FvUer,  53  Neb.  811,  and  on  the  authority 
of  that  case  the  judgment  of  the  district  court  is  affirmed. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ambrose,  J.     Affirtncd. 

Jacob  Faindt  and  (hrnied  Btrckcnridgv,  for  plaintiff  in 
error. 

George  W,  ^hirhlsj  contra. 

Ragax,  C. 

In  the  district  court  of  Douglas  county  Fred  A.  Fuller 
sued  the  Milwaukee  ile(*lian5cs  Fire  Insurance  Company 
to  recover  the  value  of  property  insured  by  it  and  de- 
stroyed by  fire.  lie  had  a  verdict  and  judgment  and  the 
insurance  company  prosecutes  here  a  petition  in  error. 

The  facts  in  this  case  are  the  same  as  those  in  Plicnh 

Ins.  Co.  V.  Fuller,  53  Neb.  811,  and  on  the  authority  of 

that  case  the  judgment  of  tlie  district  court  pronounced 

in  this  is 

Affirmed. 
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Louis  Slobodisky  v.  Phenix  Insurance  Company  of 

Brooklyn. 

Filed  Fkbruabt  17, 1898.    No.  7856. 

L  iMiirance:  Authority  of  Agent:  PBEifruMs.  Whether  the  a^ent 
of  an  Insurance  company  is  invested  with  authority  to  waive  the 
payment  of  the  premium  in  cash  and  give  the  insured  credit  there- 
for, and  whether  he  did  so,  are  questions  of  fact 

2. :  :  .    It  seems  that  the  authority  of  an  insurance 

agent  to  waive  the  payment  of  the  premium  in  cash  and  give  the 
insured  credit  therefor  may  be  inferred  from  the  fact  that  the 
agent  is  aulhcrlzed  to  negotiate  contracts  of  insurance,  to  fill  out 
and  deliver  insurance  policies  executed  in  blank  and  left  with  him 
for  that  purpose,  and  to  receive  and  receipt  for  insurance  pre- 
miums, and  to  make  settlements  from  time  to  time  with  his  prin- 
cipal for  premiums  collected. 

3. :  Title  to  Insured  Property:  Waiver  of  Condition.   Where 

no  inquiries  are  made  of  an  insured  as  to  the  character  or  condi- 
tion of  his  title;  where  he  makes  no  false  representation  as  to  the 
character  or  condition  of  his  title,  relying  upon  which  the  insurer 
is  induced  to  and  does  insure  the  property;  where  the  insured  has 
an  insurable  interest  in  the  property,  the  insurer  accepts  and  re- 
tains the  premium  and  a  loss  occurs,  then  the  insurer  cannot  es- 
cape liability  for  such  loss  because  of  the  fact  that  the  insured  at 
the  date  of  the  policy  was  not  invested  with  an  absolute  and  unin- 
cumbered title  to  the  insured  property,  even  though  the  policy 
provides  that  it  shall  be  of  no  validity  unless  the  title  of  the 
insured  be  an  unconditional  and  unincumbered  one,  as  in  such 
case  it  will  be  conclusively  presumed  against  the  insurer  that  it 
intended  to  and  did  insure  the  interest  which  the  insured  had  in 
the  property  and  waived  the  provision  in  the  policy  providing  for 
its  invalidity  by  reason  of  the  imperfect  title  of  the  insured. 

4.  :  Occupancy.    Because  property  is  unoccupied  at  the  date  of 

its  insurance,  the  insurer  being  ignorant  thereof,  of  itself  con- 
stitutes no  defense  to  an  action  on  the  policy. 

5. :   Description:  Representations.    The  fact  that  an  insured 

building  is  described  in  the  policy  as  a  dwelling-house  is  not  a 
representation  of  the  insured  that  the  house  was' then  and  there 
occupied. 


:    Insurable  Interest:    Judicial  Sale.    One  may  have  an 

insurable  interest  in  real  estate  though  it  has  been  sold  at  ju- 
dicial sale,  while  such  sale  remains  unconfirmed,  as  the  title  is 
not  divested  until  the  confirmation  of  such  sale.  Greenlee  r.  North 
Britifih  d  ^lervantile  Inst.  Co.,  71  N  W.  Rep.  fla.]  534,  and  Hanoirr 
Fire  Ins.  Co,  of  Xetc  York  v.  Brown,  25  Atl.  Rep.  [Md.]  589,  followed. 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.    Reversed. 

John  D,  HowCy  Parke  Godwin,  and  E.  R.  DuffUy  for  plain- 
tiff in  error. 

Jacob  Faiccctt  and  Greene  &  Breckenridge,  contra. 

Ragan,  O. 

This  is  a  suit  upon  an  ordinary  fire  insurance  policy 
brought  in  the  district  court  of  Douglas  county  by  Louis 
Slobodisky  against  the  Phenix  Insurance  Company  of 
Brooklyn,  New  York.  The  jury,  in  obedience  to  an  in- 
struction of  the  court,  returned  a  verdict  for  the  iijsur- 
ance  company,  upon  which  a  judgment  of  dismissal  of 
Slobodisky's  action  was  entered,  and  he  brings  that  judg- 
ment here  for  review  on  error. 

1.  There  is  no  dispute  in  the  record  as  to  the  execution 
and  delivery  of  the  policy,  nor  that  a  fire  occurred  de- 
stroying some  and  damaging  the  remainder  of  the  in- 
sured property.  As  a  defense  to  the  action  the  insurance 
company  pleaded  that  the  insured  had  failed  and  neg- 
lected to  pay  the  premium  for  the  insurance,  and  the 
policy  in  suit  provided  that  the  company  should  not  be 
liable  thereon  until  the  premium  for  insurance  was  ac- 
tually paid.  Slobodisky  replied  to  this  defense  that  the 
agents  of  the  insurer  who  issued  the  policy  in  suit  were 
invested  with  authority  to  countersign,  issue,  and  .deliver 
policies;  that  for  several  years  he  had  carried  with  said 
agents  a  line  of  insurance  in  various  companies,  includ- 
ing the  insurance  here;  that  such  policies  had  been  issued 
and  delivered  to  him  by  said  agents  and  a  running  ac- 
count kept  by  said  agents  with  him  for  the  amount  of 
the  premiums  on  such  policies,  and  that  periodical  settle- 
ments between  the  insured  and  said  agents  took  place; 
that  this  policy  was  delivered  by  the  agents  of  the  in- 
surer in  the  same  manner  that  they  had  been  accustomed 
to  deliver  other  policies  to  the  insured,  the  agents  giving 
56 
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the  ii)Kiir(  (1  ch  <lit  for  the  premium;  and  tliat  shortly  after 
the  tire  the  insured  tendered  the  premium  to  the  ajjents 
and  th(\y  n^fused  to  aceei)t  tlie  same,  givinjj  as  a  reason 
therefor  that  they  were  instructed  not  to  dcJ  so  by  the  in 
surer.     At  tlie  trial  the  insured  was  called  as  a  witness 
and  his  counsel  attempted  to  prove  by  him   the  facts 
averred  in  his  reply,  but  this  evidence  was  excluded  by 
the  court.     The  clause  in  the  insurance  policy  that  the 
company  should  not  be  liable  on  the  policy  until  the  pre- 
mium should  be  actually  paid  was  a  provision  inserted  in 
the  policy  for  the  beneftt  of  the  insurer,  and  one  which  it 
might  waive.     The  facts  stated  by  the  rei)ly  of  the  in- 
sured in  this  case,  if  true,  were  sufficient  to  authorize  an 
inference  or  sustain  a  flnding  that  the  agents  of  the  in- 
surcM-  did  waive  the  payment  of  the  premium  in  cash  at 
the  time  they  issued  the  policy,  gave  the  insured  cralit 
for  such  premium,  and  that  they  had  authority  to  do  so. 
Whetlu^r  the  agents  of  the  insurer  were  invested  with 
authority  to  waive  the  payment  of  the  premium  in  casli 
and  give  the  insured  credit  therefor,  and  whether  they 
did  so,  Avere  (luestions  of  fact  for  the  jury  and  the  court 
erred   in   not   submitting   those  questions   to  the  jury. 
{Xchra.^la  d-  Toira  Itis.  Co.   v.  Christimsm,  29  Xeb.  572; 
Srhoncmd)!  r.  Wr.sfcnt  Iforsr  d  Caftir  /»,«?.  To.,  16  Neb.  404; 
P}/tlii(in  Life  Ass'n  r.  Pn\ston.  47  Neb.  374.)     In  Attg^U  r. 
Ifuvifin'd  Fire  Ins.  Co.,  59  N.  Y.  171,  it  was  held  that  where 
an  agent  of  a  fire  insurance  company  was  authorized  to 
n(\!Lvotia1e  contracts  of  insurance,  to  fill  up  and  deliver 
policies  executed  in  blank  and  left  with  him  for  that  pur- 
pose*, he  had  authority  to  make  parol  preliminary  con- 
tracts to  issue  a  policy,  and  that  the  payment  of  the 
premium  at  the  time  of  issuing  the  i)olicy  was  not  an 
essential  i)rere(|uisite  to  make  the  contract  of  insurance 
binding  upon  the  com])any;  that  if  the  agent  gave  credit 
to  the  insured  for  the  premium,  the  contract  was  bindinjj. 
In  Shddoii  r.  Conuivticut  Mutual  Life  Inn,  Co.,  25  Conn.  207, 
it  was  held  tliat  an  agreement  made  in  good  faith  be- 
tween an  insurance  company's  agent  having  authority  to 
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receive  an  insurance  premium  and  the  insured,  that  the 
agent  should  become  personally  responsible  to  his  prin- 
cipal for  the  premium  and  the  insured  the  agent's  debtor 
therefor,  constituted  a  payment  of  the  premium  as  be- 
tween the  insured  and  the  insurance  company.  To  the 
same  effect  see  O'Brien  t\  Union  Mutual  Life  his.  Co,,  22 
Fed.  Kep.  58(5;  Chickering  r.  Glohe  Mutual  Life  Ins.  Co.,  116 
Mass.  321;  Harding  v.  Xoririeh  Union  Fire  Ins.  Noc,  71  N. 
W.  Rep.  [S.  Dak.']  755;  Home  Fire  Ins.  Co.  v.  Curtis,  32 
Mich.  402.* 

2.  Another  defense  interposed  was  that  the  insured, 
at  the  date  of  the  issuance  of  the  policy  in  suit,  had  $5,500 
of  insurance  upon  the  insured  property,  which  added  to 
the  $2,500  embraced  in  this  policy  made  the  total  insur- 
ance on  the  property  $8,000,  and  that  thereby  the  total 
insurance  on  the  property  was  $3,000  more  than  per- 
mitted by  the  policy,  as  it  only  permitted  $5,000  insur- 
ance upon  the  insured's  property,  in(*lusive  of  that  em- 
braced in  the  policy  in  suit.  This  defense  is  entirely 
overthrown  by  the  policy  itself,  which  was  a  risk  of 
$2,500  placed  by  the  insurer  on  a  dwelling-house  of  the 
insured  and  the  furniture  therein,  $500  being  upon  the 
dwelling-house  and  $2,000  upon  the  furniture.  But  the 
policy,  on  the  face  of  it,  provides  that  the  total  insurance 
permitted  by  the  policy  to  be  placed  on  the  house  is 
$5,000  and  the  total  insurance  on  the  furniture  $5,000. 

3.  A  third  defense  of  the  insurani^e  company  was  that 
at  the  date  of  the  issuance  of  the  policy  in  suit  the  house- 
hold furniture  thereby  insured  was  incumbered  by  a  chat- 
tel mortgage,  and  that  the  insured  wrongfully  withheld 
from  the  agents  of  the  insurer  all  knoAvledge  of  the  ex- 
istence thereof.  The  evidence  shows  that  at  the  date  of 
the  issuance  of  the  policy  the  household  furniture  was 
incumbered  by  a  chattel  mortgage,  but  that  the  value  of 
the  personal  property,  both  at  the  date  of  the  issuance 
of  the  policy  and  at  the  time  of  the  fire,  greatly  exceedtnl 
the  amount  of  the  debt  existing  against  the  property 
which  the  chattel  mortgage  was  given  to  secure.     The 
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insured  then  at  the  date  of  the  policy  and  at  the  time  of 
the  loss  of  the  property  had  an  insurable  interest  therein. 
The  insured  offered  to  show  on  the  trial,  under  a  proper 
reply,  that  the  agents  of  the  insurer  solicited  this  insur- 
ance, and  at  the  time  they  issued  the  policy  had  actual 
knowledge  of  the  fact  of  the  existence  of  the  chattel 
mortgage  upon  the  household  goods.  This  evidence  the 
court  wrongfully  excluded.  But  the  record  does  not 
show,  nor  was  any  attempt  made  to  show,  that  the  in- 
sured made  a  written  application  for  this  insurance,  or 
any  application  whatsoever;  nor  that  he  made  any  repre- 
sentation as  to  the  character  or  condition  of  the  title  to 
his  property  at  the  time  of  procuring  the  policy;  nor  that 
any  inquiries  were  made  by  the  insurance  agents  of  him 
as  to  the  character  or  condition  of  the  title  to  the  prop- 
erty. For  aught  that  the  record  shows,  no  inquiries  were 
made  by  the  insurance  agents  and  no  statements  were 
made  on  the  subject  of  the  character  or  condition  of  the 
title  to  his  property  by  the  insured.  He  was  silent  up(m 
the  subject,  but  there  is  not  a  word  of  evidence  in  the 
record  to  show  that  the  motive  which  inspired  his  silence 
was  a  sinister  one.  Whatever  may  be  the  rule  elsewhere, 
the  settled  doctrine  of  this  court  is  that  when  no  inquiries 
are  made  of  an  insured  as  to  the  character  or  condition  of 
the  title  to  his  property;  where  he  makes  no  false  repre- 
sentations as  to  the  character  and  condition  of  his  title, 
relying  upon  which  the  insurer  is  induced  to  and  does 
insure  such  proi)erty;  where  the  insured  has  an  insurable 
interest  in  the  property  insured,  and  the  insurer  insures 
such  property,  accepts  and  retains  the  premium,  and  a 
loss  occurs,  then  tlie  insiu'er  cannot  escape  liability  for 
such  loss  because  of  the  fact  that  the  insured  at  the  date 
of  the  policy  was  not  invested  with  an  absolute  and  uuin- 
cumbered  title  to  the  insured  property,  even  though  the 
policy  provides  that  it  shall  be  of  no  validity  unless  the 
title  of  the  insured  to  the  property  be  an  unconditional 
unincumbered  one;  as  in  such  a  case  it  will  be  conclu- 
sively presumed  against  the  insurer  that  it  intended  to 
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and  did  insure  the  interest  which  the  insured  had  in  the 
insured  property  and  waived  the  provision  in  the  policy 
providinj;  for  its  invalidity  by  reason  of  tlie  imperfect 
title  of  the  insured.  {Ins.  Co,  of  Xorth  America  v.  Bachl^r, 
44  Neb.  549;  .^lohoilislq/  i\  Phmiix  Ins,  Co,  of  Hartford,  52 
Xeb.  395;  German  Ins,  &  tarings  Instiiuiion  v.  Kline,  44 
Neb.  395;  Omaha  Fire  Ins,  Co,  r.  Thompson,  50  Neb.  5S0; 
Phenix  Ins,  Co.  v.  Fnllir,  53  Neb.  811;  Hanover  Fire  Ins. 
Co.  V.  Bohny  48  Neb.  743.)  This  defense  was  not  estab- 
lished. 

4.  A  fourth  defense  of  the  insurance  company  was  that 
the  house  insured  by  tlie  policy  in  suit  at  the  date  of  the 
policy  stood  upon  leased  ground;  that  is,  that  the  insured 
did  not  own  the  fee-simple  title  to  the  lot  upon  which  the 
insured  building  stood.  The  evidence  shows  that  the  in- 
sured,, in  1889,  leased  this  lot  for  twenty  years  and  soon 
afterwards  erected  thereon  a  three-story  brick  and  frame 
building,  which  is  the  one  insured  by  the  policy  in  suit; 
that  he  took  possession  of  the  leased  property  and  was 
in  possession  of  it  under  his  lease  at  the  date  of  the  policy 
and  at  the  time  of  the  fire.  In  other  words,  the  evidence 
shows  that  considering  the  building  erected  by  him  upon 
the  leased  lot  as  affixed  to  the  land  and  being  a  part  of 
the  lot  and  therefore  real  estate,  the  insured,  at  the  date 
of  the  policy  and  at  the  time  of  the  loss,  had  an  insurable 
interest  in  such  property.  What  has  just  been  said  with 
reference  to  the  third  defense  of  the  insurance  company 
is  applicable  to  this  defense. 

5.  Another  defense  of  the  insurer  was  that  by  the  terms 
of  the  lease  between  the  insured  and  his  lessor  the  rent 
reserved  and  the  taxes  upon  the  property  were  made  a 
lien  upon  the  insured's  interest  in  this  property  and  that 
at  the  time  of  the  issuance  of  the  policy  in  suit  there  were 
certain  rents  and  taxes  in  arrears,  and  that  these  had 
become  and  were  an  incumbrance  upon  the  insured's 
property,  and  that  by  reason  of  his  default  the  insured's 
lessor  had  declared  the  lease  forfeited.  But  the  lessee 
had  not  been  evicted,  nor  had  any  judgment  of  eviction 


822  NEBRASKA  REPORTS.  [Vol.. 53 


Slobocii^ky  V.  Phenix  Ins.  Co. 


been  pronounced  aj^^ainst  him  by  reason  of  his  <l<^fau'.t  in 
the  payment  of  his  rent.  He  was  in  possession  and  had 
an  insurable  interest  in  the  property,  and  all  ilrat  lia;i 
been  said  of  the  third  defense  of  the  insuran<*e  ( onip  my 
and  the  law  applicable  thereto  is  likewise  applicable  to 
this  defense. 

6.  A  sixth  defense  of  the  insurance  company  was  that 
the  insured  buildinjj,  at  the  date  of  the  policy  in  suit,  wa? 
unoccupied  and  that  the  insurer  and  its  a«;ents  had  no 
notice  of  that  fact  at  the  date  of  issuin;;;  the  policy. 
Upon  this  subject  the  lanjjjuafije  of  the  policy  is:  ''If  dur- 
in}«:  this  insurance  the  above  mentioned  premises  shiU 
beccmie  vacant  or  unoccupied,  ♦  ♦  ♦  this  policy 
shall  cease  and  be  of  no  force  or  effect.''  For  the  pur- 
poses of  this  case  we  assume  that  the  evidence  shows  that 
the  insured  buildinjj:  was  not  occupied  at  the  time  of  the 
issuance  of  the  policy.  But  the  defense  of  the  iusun^r  is 
that  he  had  no  notice  of  that  fact  when  he  issued  the 
policy  in  suit.  There  is  not  a  word  of  evidence  in  this 
record  which  establishes,  or  tends  to  establish,  that  fact; 
nor  is  there  any  evidence  which  shows,  or  tends  to  show, 
that  the  insured  represented  to  the  insurer  that  the  biiild- 
in(i:  was  occupied  at  the  date  of  the  pcdicy,  or  that  the  in- 
surer had  any  reason  to  infer  from  anythinj?  that  the 
insured  said  or  did  that  the  building  was  occupied  at  the 
date  of  the  policy.  For  anything  that  appears  in  this 
record  the  insurer  iKsiunl  the  policy  in  suit  on  the  building 
and  its  contents,  tlien  and  there  knowing  that  the  build- 
ing was  unoccupied.  We  do  not  know  of  any  law  that 
proliibits  an  insurer  from  taking  a  risk  ujion  unoccuiiied 
property.  Wlu^tlier  the  property  was  va(*ant  at  the  date 
of  the  policy,  whether  the  insurance  company  knew  of  its 
vacancy,  whether  the  insured  represented  that  it  was  oc- 
cupied and  thereby  induced  the  insurer  to  take  the  risk, 
were  (juestions  of  fflct  for  the  jury.  But  because  the 
property  was  vacant  and  the  insurer  had  no  kntiwledge 
of  tli(»se  facts  do  not  of  themselves  constitute  any  defens** 
to  this  action.     The  fact  that  the  insured  building  is  de- 
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scribed  in  the  injlicy  as  a  dwellinji-hoiise  cannot  by  any 
reasonable  construction  of  lan«»na<»:e  be  tortured  into  a 
representation  of  tlie  insured  tliat  it  was  then  and  there 
occupied.  {Bioirniiuf  i\  Home  Fire  ///»?.  Co,,  71  N.  Y.  508.) 
This  defense  of  the  insurer,  like  the  others  noted  above, 
was  not  established. 

7.  A  final  defense  of  the  insuran(*e  company  was  that 
at  the  date  of  the  issuance  of  the  policy  the  insured  build- 
inji:  had  been  sold  at  a  judicial  sale  to  satisfy  a  nieclianic's 
lien  existing:  afi:ainst  it.  The  evidence  on  this  subject 
sliows,  or  tends  to  show,  that  a  lien  was  filed  against  the 
I)roperty  in  18J)(),  nearly  three  years  before  the  issuanie 
of  the  policy  in  suit,  for  f97;  that  in  June,  1S1)2,  a  decree 
was  rendered  foreclosinjj;  this  lien,  findin<»-  the  amount 
due  thereon  to  be  $115.72, — this  was  scmie  eij;ht  months 
before  the  issuance  of  the  policy  in  suit;  that  in  June, 
1892,  an  order  of  sale  was  issued,  but  nothinji;  done  under 
it  until  January,  1893,  when  a  sale  was  made  of  the  pr*;p- 
erty.  After  the  sale  was  made,  to-wit,  February  14,  ISI  3, 
the  policy  in  suit  was  issuful,  and  in  April,  1894,  or  more 
than  a  year  after  the  issuance  of  the  ])olicy  in  suit,  and 
after  this  controversy  had  aris(»n,  this  sale  was  confirmed. 
It  further  appears  that  this  sale  was  subsequently  set 
aside.  But,  ncitwithstandins::  the  fact  that  the  insured 
property  had  been  sold  at  a  judicial  sale,  which  was  pre- 
sumably pendin<;  for  confirmation  at  the  date  of  the  issu- 
ance of  the  policy  in  suit,  the  insured  still  had  an  insura- 
ble interest  in  this  property,  as  his  title  to  the  property 
was  not  divested  by  that  sale  until  it  was  reported  iind 
confirmed  by  the  court  under  whose  authority  it  was 
made.  (See  Orrcnhr  r.  Xorfh  British  d-  Mercantile  Ins.  f  V>., 
71  N.  W.  Kep.  [la.]  534;  Ilmwrer  Fire  Ins.  Co.  r.  Broiru, 
25  Atl.  Kep.  [Md.]  589.)  Furthermore,  as  the  sale  was 
finally  set  aside,  the  insured  property,  at  the  date  of  the 
issuance  of  the  policy,  was,  as  a  matter  of  law,  incum- 
bered only  by  the  mechanic's  lien  judgment,  and  the  evi- 
dence shows  conclusively  that  at  the  date  of  this  policy 
the  value  of  the  property  exceeded  by  souk*  thousands 


824  NEBRASKA  REPORTS.  [Vol.53 


Myen  v.  Fanners  State  Bank. 


of  dollars  the  amount  of  this  mechanic's  lien  judgment, 
and  the  amount  of  all  liens  for  taxes  and  rents  due  upon 
the  property.  In  other  words,  that  the  insured  had  an 
insurable  interest  in  the  house.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded. 

Reversed  and  remandbd. 


Qborgb  W.  Myers  bt  al.  v.  Farmers  State  Bank  op 

Emerson. 

Filed  Fbbbuabt  17, 1898.    No.  7815. 

1*  Vote:  Ayxbment  of  Transfeb.  A  petition  on  a  promissory  note 
alleged  that  the  owner  and  holder  of  the  note  indorsed  and  de- 
Uyered  it  to  the  plaintiff.  Held,  Equivalent  to  an  express  aver- 
ment that  the  owner  thereby  transferred  the  title  to  the  indorsee. 

2.  Principal  and  Surety:  Note:  Cuattel  Mortgages.  Where  the 
maker  of  a  note  secures  its  payment  by  chattel  mortgage  and  the 
payee  of  the  note  Indorses  and  delivers  it  to  a  third  party,  his 
failure  to  seize  the  mortgaged  property  for  the  purpose  of  satis- 
fying the  note  even  though  requested  so  to  do  by  the  sureties  of 
the  maker  wtll  not  of  itself  discharge  them.  {Huff  v.  SUfe^  25  Neb. 
448;  Eickhoff  v.  Eikmbary,  52  Neb.  332.) 

Error  from  the  district  court  of  Dixon  county.  Tried 
below  before  Norris,  J.    Affirmed. 

Jay  d  Daley y  for  plaintififs  in  error. 

J.  J.  McCarthy  and  J.  G.  Robinson,  contra. 

Ragan,  C. 

In  the  district  court:  of  Dixon  county  the  Farmers  State 
Bank  of  Emerson,  Nebraska,  recovered  a  judgment 
against  J.  F.  and  R.  R.  Myers  on  certain  promissory 
notes.  To  review  this  judgment  the  Myerses  have  filed 
here  a  petition  in  error. 

1.  The  first  argument  is  that  the  verdict  is  not  sup- 
ported by  suflScient  evidence.     The  bank  in  its  petition 
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alleged  th«it  (3eorge  W.  Myers,  J.  F.  and  R.  R.  Myers  exe- 
cuted and  delivered  the  notes  sued  on  to  one  John  Kir- 
win,  and  on  the  date  of  the  execution  and  delivery  of 
these  notes  to  him  he  indorsed  and  delivered  them  to  the 
bank,  guarantying  in  writing  tlie  payment  thereof.     J. 
F.  and  K.  R.  Myers,  as  a  defense  to  the  action,  admitted 
the  execution  and  delivery  of  the  notes  sued  on,  but  al- 
leged that  tliey  Tvere  sureties  for  George  W.  Myers;  that 
he  had  given  the  notes  to  Kirwin  as  a  part  of  the  pur- 
chase price  for  a  certain  race  horse  warranted  by  the 
vendor  to  have  great  speed  and  to  be  a  sound  horse;  that 
the  warranty  had  failed;  that  Kirwin  as  a  matter  of  fact, 
and  not  the  bank,  was  the  owner  of  the  notes  sued  on; 
that  George  W.  Myers  executed  a  chattel  mortgage  to 
Kirwin  on  the  horse  to  secure  the  payment  of  the  notes 
in  suit,  and  that  the  mortgagor,  with  the  consent  of  Kir- 
win and  the  bank,  had  removed  the  mortgaged  horse  out 
of  the  state,  and  that  neither  the  bank  nor  Kirwin  had 
made  any  attempt  whatever  to  collect  the  notes  by  seiz- 
ure and  sale  of  the  mortgaged  property;  and  that  the 
bank  knew  that  the  plaintiflFs  in  error  were  only  sureties 
for  George  W.  Myers.     The  evidence  shows,  without  con- 
tradiction, that  the  bank  purchased  these  notes  in  the 
ordinary  course  of  business  for  a  valuable  consideration 
before  their  maturity,  and  without  any  knowledge  that 
Kirwin  had  warranted  the  horse  sold  to  George  W.  My- 
ers, if  such  a  warranty  was  made.    If  the  fact  is  at  all  ma- 
terial here,  we  think  the  evidence  fails  to  show  that  the 
plaintiflFs  in  error  were  sureties  on  these  notes.     The  evi- 
dence does  not  show  that  the  mortgagor  of  the  horse  re- 
moved him  out  of  the  state  or  jut isdiction  of  the  court 
with  the  knowledge  or  consent  of  the  bank,  if  that  fact  is 
at  all  material  here.     The  evidence  does  tend  to  show 
that  the  plaintiflFs  in  error  requested  the  bank  to  take  pos- 
session of  the  mortgaged  horse  and  dispose  of  him  for 
the  purpose  of  raising  money  to  satisfy  the  note  sued  on, 
and  that  the  bank  neglected  to  do  so.     That  question  we 
will  notice  later,     But  the  evidence  sustains  the  findin^i: 
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of  the  jury  that  the  bank  purchased  the  notes  in  suit  in 
the  usual  course  of  business  before  maturity,  for  a  valua- 
ble consideration,  without  notice  of  any  defense  wiiich 
the  makers  thereof  had  against  the  notes  in  the  hands  of 
the  original  paj-ee. 

2.  A  second  argument  is  that  the  petition  does  not 
state  a  cause  of  action.  The  argument  is  founchMl  npon 
the  fact  that  the  petition  does  not  expressly  alle«re  that 
the  bank  is  the  owner  of  the  notes.  The  petition  alleges 
the  execution  and  d(divery  of  the  notes  by  the  Myerses  to 
Kirwin  and  then  alleges:  "On  the  same  day  ♦  ♦  • 
Kirwin  indorsed  said  note  and  delivere<l  it  to  plaintiff. 

*  *  *  The  following  is  a  copy  of  said  note  with  the 
indorsement  thereon.''  Here  follows  copy  of  the  note, 
and  then  the  indorsement  in  this  language:  "For  value 
received  I  hereby  guaranty  the  payment  of  this  no  e. 

*  *  *  John  Kirwin.  No  part  of  siiid  note  lias  b;en 
paid  and  there  is  due  the  plaintiff  from  defendants  on 

this  note  the  sum  of  | ."     We  think  these  recitals  of 

the  petition  are  equivalent  to  an  express  averment  that 
the  plaintiff  was  the  owner  and  holder  of  the  note.  The 
averment  that  the  owner  and  holder  of  the  note  indon  ed 
and  delivered  it  to  the  plaintiff  implied  that  he  thereby 
transferred  the  title  of  the  instrument  indorsed. 

3.  During  their  deliberation  the  jury  came  into  court 
and  stated  that  they  had  found  from  the  evidence  that 
the  mortgagor  had  removed  the  mortgaged  horse  out  of 
the  state  and  that  the  plaintiffs  in  en»or  had  requested 
the  bank  to  cause  this  mortgaged  horse  to  be  seized  and 
returned  to  the  state,  and  that  the  bank  had  neglected 
to  do  so,  and  they  then  propounded  to  the  couil  tlrs  ques- 
tion: "Now  the  point  of  law  upon  which  we  would  like 

to  be  informed  is  as  to  whether  said  J.  F.  Myers  is  still  i 

responsible  after  making  this  request."     The  court  an-  I 

swered  the  query  in  writing  as  follows:  "The  evidence  ' 

shows  that  all  signers  of  the  notes  are  makers,  aial  the  \\ 

answer  to  your  question  is,  yes."     This  action  of  the  : 

court  is  now  assigned  for  error.     The  first  complaint  is  ' 
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that  the  court  in  this  answer  to  the  jury  assumed  and  de- 
cided that  the  phiintiffs  in  error  were  makers  of  the 
notes  in  suit,  and  not  sureties  thereon,  and  that  this  was 
one  of  the  issues  in  the  case;  but  as  to  whether  they  were 
sureties  was  a  question  of  fact  for  the  jury.  As  already 
stated,  we  think  tlie  undisputed  evidence  shows  that 
these  plaintiffs  in  error  were  makers  of  the  notes,  not 
sureties;  but  if  they  wore  sureties,  and  the  court  com- 
mitted an  error  in  sayinji;  that  they  were  makers,  the  error 
was  without  prejudice  to  the  plaintiffs  in  error,  as,  un  !er 
the  undisputed  evidence  in  the  case,  they  were  liable  on 
this  note  whether  they  were  sureties  or  makers,  and  the 
effect  of  the  instruction  of  the  court  was  to  tell  the  jury 
that  the  plaintiffs  in  error  were  liable  upon  this  note  not- 
withstanding the  fact  that  they  had  requested  the  bank 
to  cause  the  mortgaj^ed  property  to  be  brought  back  into 
the  state  and  the  bank  had  neglected  to  do  so.  Where 
the  maker  of  a  note  secures  its  payment  by  a  chattel 
mortgage,  and  the  payee  of  the  note  indorses  and  delivers 
it  to  a  third  party,  the  failure  of  the  indorsee  to  seize 
the  mortgaged  property  for  the  purpose  of  satisfying  the 
note,  even  though  requested  so  to  do  by  the  sureties  of  the 
maker,  will  not  discharge  them.  {Huff  v,  Slife,  25  Neb. 
448;  Eickhoff  v.  Eikcnhary,  52  Neb.  332.) 


Judgment  affirmed. 


Holt  County  Bank  et  al.  v.  Holt  County. 

Filed  February  17, 1898.    No.  7873. 

Ple^disg:  Copy  of  Wtutixg.  The  requirement  of  section  124  of  the 
Cede  of  Civil  Procedure  is  that  a  pleader  shall  state  the  facts 
which  cons  tit  u.e  his  c^uss  cf  action  or  defense;  and  if  the  suit  Is 
upon  a  written  obligation  then  a  copy  thereof  should  be  attached 
as  an  exhibit  to  the  pleading. 

:   .    But  where  a  pleader  copies  into  his  pleading  the 

entire  written  instrument  upon  which  his  action  is  based  this  sat- 
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Isfles  the  requlrementB  of  the  Code,  as  the  purpose  of  the  section 
is  to  give  the  opposite  party  notice  of  the  instrument  upon  which 
the  cause  of  action  or  defense  is  based. 

:  .    A  petition  does  not  fail  to  state  a  cause  of  action 

simply  because  the  written  obligation  made  the  basis  of  the  suit 
is  copied  into  and  made  a  part  of  the  petition  instead  of  being 
attached  thereto  as  an  exhibit 


4.  Constitutionality  of  Depository  Law.  Hopkins  v.  Scott,  38  Neb.  661, 
holding  the  depository  law  of  1891  (Session  Laws,  ch.  50)  not  un- 
constitutional for  any  of  the  reasons  therein  alleged,  reaffirmed. 

6.  Beview:  Evidrnck:  JuDaME!<rr.  Where  the  judgment  is  the  only 
part  of  the  record  of  a  former  suit  offered  in  evidence  it  will  be 
conclusively  presumed  that  the  court  rendering  the  judgment  had 
jurisdiction  of  the  parties  thereto. 

Error  from  the  district  court  of  Holt  county.  Tried 
below  before  Bartow,  J.     Affirmed. 

n.  M.  Uitley  and  R.  R.  Dickson,  for  plaintiffs  in  error. 

M.  F.  UarriugUm  and  H.  E.  Murphy^  contra. 

Kagan,  C. 

The  Holt  County  Bank  in  March,  1892,  was  a  banking 
corporation  organized  under  the  laws  of  the  state  and 
domiciled  at  O'Xeill,  in  said  Holt  county.  On  that  date 
it  became  a  depository  of  county  and  public  moneys  in 
pursuance  of  the  provisions  of  chapter  50,  Session  Laws 
of  1891,  and  executed  a  bond  for  the  safe-keeping  and 
repayment  of  all  moneys  received  by  it  as  such  deposi- 
tory from  the  county  treasurer  of  said  county.  Holt 
county  brought  this  suit  in  tlie  district  court  thereof 
against  the  bank  and  the  sureties  on  its  depository  bond 
to  recover  a  sum  of  money  which  it  had  received  under 
the  depository  law  and  under  its  bond  and  had  not  paid 
over  and  accounted  for  to  the  treasurer  of  Holt  county 
on  his  demand  therefor.  It  had  a  verdict  and  judgment, 
and  Adams,  McBride,  and  Dwyer,  sureties  on  the  deposi- 
tory bond,  bring  that  judgment  here  for  review  on  error. 

1.  The  first  argument  is  tliat  the  petition  does  not 
state  a  cause  of  action.     Tliis  argument  is  based  upon 
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counsel's  contention  that  a  copy  of  the  depository  bond 
sued  on  must  be  attached  to  and  filed  with  the  i>etition. 
Section  124  of  the  Code  provides:  *'If  the  action  ♦  *  * 
be  founded  on***a***  written  instru- 
ment as  evidence  of  indebtedness,  a  copy  thereof  must 
be  filed  with  the  pleading."  The  plaintiff  in  this  case  did 
not  attach  a  copy  of  the  depository  bond  to  its  petition 
as  an  exhibit  or  otherwise,  but  copied  the  entire  bond 
into  the  petition  and  made  it  an  integral  part  thereof. 
This  of  course  was  not  a  literal  compliance  with  the  pro- 
visions of  the  Code,  but  the  petition  did  not  fail  to  state 
a  cause  of  action  simply  because  the  bond  was  copied 
into,  and  made  a  part  of,  the  petition,  instead  of  being 
attached  thereto  as  an  exhibit.  Ryan  v.  State  Bank^  10 
Neb.  524,  was  a  suit  upon  the  official  bond  of  a  county 
officer.  It  was  there  claimed  that  the  petition  was  de- 
murrable because  no  copy  of  the  bond  sued  on  was  at- 
tached to  it;  but  the  coui't  said  that  the  objection  was 
untenable;  that  a  failure  to  attach  to  the  petition  a  copy 
of  the  bond  could  not  be  reached  by  demurrer  but  by 
motion.  Conversely,  Pcfley  v.  Johnson^  30  Neb.  529,  was 
a  suit  on  a  written  contract.  In  his  petition  the  plain- 
tiff alleged  the  making  of  the  contract,  "which  is  hereto 
attached  and  made  a  part  hereof,"  but  in  his  petition, 
aside  from  this  exhibit,  did  not  set  out  what  the  contract 
was  nor  the  breach  of  it,  and  it  was  held  in  that  case  that 
while  this  style  of  pleading  was  not  to  be  commended, 
the  exhibit  must  be  read  as  a  part  of  the  petition.  The 
true  meaning  of  the  Code  is  that  a  pleader  should  state 
in  his  pleading  the  facts  which  constitute  his  cause  of 
action  or  defense.  If  the  suit  is  upon  a  written  obliga- 
tion, then  a  copy  should  be  attached  as  an  exhibit  to  the 
pleading;  but  where  a  pleader  sets  out  the  entire  written 
instrument,  upon  which  his  action  is  based,  in  the  plead- 
ing itself,  it  satisfies  the  requirements  of  the  Code,  as  the 
purpose  of  that  section  is  to  give  the  opposite  party  notice 
of  the  instrument  upon  which  the  cause  of  action  or  de- 
fense is  based. 
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2.  The  scH-oiul  arj^ument  is  tliat  the  depository  law  of 
1S91  is  unconstitutional.  The  validity  of  this  act  was 
assailed  in  this  court  in  Hopkius  r.  Scott,  38  Neb.  661, 
upon  tlie  same  p^ounds  on  which  it  is  assailed  here,  and 
it  was  held  that  the  act  M'as  not  invalid  for  any  of  the 
reasons  urp^ed  a«i:ainst  it.  It  is  not  necessary  to  restate 
our  reasons  for  tlie  conclusions  there  reached. 

3.  It  appears  that  the  county,  before  the  trial  of  this 
action,  had  obtained  jud«»ment  against  the  Holt  County 
Rank  on  the  depository  bond  in  suit  here,  and  on  the  trial 
of  this  action  the  county  introduced  in  evidence  that 
judgment.  It  is  now  insisted  by  the  plaintiffs  in  err.r 
that  the  court  erred  in  permitting  that  judgment  against 
the  bank  to  be  introduced  in  evidence  in  this  cas?;  and 
the  only  reason  they  urge  as  to  why  the  judgment  should 
not  have  been  admitted  in  evidence  is  that  it  was  void, 
as  the  court  had  no  jurisdiction  over  the  bank  at  the  time 
it  was  pronounced.  The  court  had  jurisdiction  of  the 
subject-matter  of  the  suit,  and  we  have  before  us  no  part 
of  the  record  of  that  case  except  the  judgment  itself,  and 
we  must  indulge  the  presumpti(m  that  the  court  had 
jurisdiction  over  the  bank  at  the  time  it  pronounced  the 
judgment.  It  is  said  in  the  briefs  that  the  summons  in 
that  case  was  not  served  upon  the  bank  or  upon  any  per- 
son upon  whom  a  valid  service  might  be  made.  We  do 
not  know  whether  the  bank  voluntarily  entered  its  ap- 
pearance in  the  action  or  whether  a  summons  was  served 
upon  it,  as  none  of  these  facts  are  disclosed  by  the  record. 

There  are  other  minor  objections  made  to  the  judg- 
ment, but  we  do  not  deem  them  of  sufficient  importance 
for  consideration  here.  The  judgment  of  the  district 
court  is  the  only  one  that  could  have  been  correctly  ren- 
dered under  the  pleadings  and  the  evidence,  and  it  is  ac- 
cordingly 

Affirmed. 
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Etkjexe  ilooTiE  V.  State  op  Nebraska.. 

Filed  Febkuary  17, 1898.    No.  9697. 

1.  State  Officers:  Fees:  Constitittional  Law.    Article  5,  section  24,  of 

the  constitution,  providing  that  the  officers  of  the  executive  de- 
partment "shall  not  receive  to  their  own  use  any  fees,  costs, 
Interest  upon  public  moneys  In  their  hands,  or  under  their  con- 
trol, perquisites  of  office  or  other  compensation,  and  alj  fees  that 
may  hereafter  be  payable  by  law  for  services  performed  by  an 
officer,  provided  for  In  this  article  of  the  constitution,  shall  be 
paid  in  advance  into  the  state  treasury,"  not  only  prohibits  such 
officers  from  receiving  fees  to  their  own  use,  but  also  prohibits 
all  executive  officers  except  the  treasurer  from  receiving  fees  at 
all,  and  requires  their  payment  in  advance  into  the  treasury  by 
the  persons  by  whom  they  are  payable. 

2.  Insurance  •Companies:  Fees:  Auditor  of  Public  Accounts.    Chap- 

ter 43,  section  32,  Compiled  Statutes,  adopted  in  1873,  and  relating 
to  fees  paid  by  insurance  companies  for  services  performed  for 
them  by  the  auditor,  was  so  far  modified  by  the  constitution  of 
1875  as  to  require  such  fees  to  be  paid  In  advance  into  the  treas- 
ury, and  prohibit  the  auditor  from  receiving  them. 

8.  Penal  Statutes:  Description  of  Offenders.  When  a  penal  statute 
is  made  to  apply  only  to  a  certain  class  of  persons,  the  descrip- 
tion  of  the  class  is  so  far  descriptive  of  the  offense,  and  that  the 
person  charged  is  within  the  class  is  a  substantive  element  of  the 
crime  itself. 

4.  Embezzlement  of  Public  Moneys:  Officers.  Section  124  of  the 
Criminal  Code,  relating  to  embezzlement  of  public  moneys,  applies 
only  to  officers  or  persons  charged  by  law  with  the  collection, 
receipt,  safe-keeping,  transfer,  or  disbursement  of  the  public  mon- 
eys, and  those  who  aid  or  abet  such  officers  or  persons. 

6.  :  Auditor  of  Public  Accounts.  The  auditor  of  public  ac- 
counts is  not  as  such  officer  charged  with  the  collection,  receipt, 
safe-keeping,  transfer,  or  disbursement  of  any  part  of  the  public 
moneys,  and  is  therefore  not  within  the  descriptive  terms  of  sec- 
tion 124  of  the  Criminal  Code. 

6.  Criminal  Law:  Estoppel.  In  order  to  punish  one  as  for  a  crime 
the  offense  must  be  within  the  plain  import  of  the  words  of  the 
statute  creating  or  defining  the  crime.  An  offense  not  within  the 
words  cannot  be  adjudged  a  crime  because  within  the  reason  or 
spirit;  and  this  principle  cannot  be  evaded  by  holding  that  one 
performing  acts  which  are  denounced  as  a  crime  when  committed 
by  a  particular  class  of  persons  is  estopped  from  denying  that  he 
is  within  that  class. 


832  NEBRASKA  REPORTS.  [Vol.  53 


Moore  t.  Stote. 


Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Reversed. 

The  opinion  contains  a  statement  of  the  case. 

W.  E.  Reed,  Barnes  d  TylcTj  and  Brome  d  Bw^ett.  for 
plaintiff  in  error: 

On  the  part  of  plaintiff  in  error  it  is  respectfully 
submitted :  (1)  That  under  the  laws  of  the  state  he  can- 
not be  adjudged  guilty  of  the  crime  of  embezzlement  un- 
less the  money  claimed  to  have  been  embezzled  by  him  ,  i 
was  by  him  lawfully  and  properly  received  by  virtue  of 
his  oflBce;  (2)  that  under  the  law  of  the  state  as  it  existed 
when  this  embezzlement  is  alleged  to  have  occurred,  and 
as  it  now  exists,  the  auditor  of  public  accounts  was  not 
authorized  to  ro(»eive,  and  could  not  lawfully  collect,  any 
fees  on  account  of  and  for  issuing  certificates  of  au- 
thority or  for  filing  annual  statements  of  insurance  com- 
panies; (3)  that  to  comply  with  the  law  it  was  necessary 
that  every  insurance  company  desiring  to  file  an  annual 
statement  or  procure  a  certificate  of  authority  to  be  is- 
sued to  its  agent  or  agents  should  pay,  or  cause  to  be 
paid,  the  fees  therefor  in  advance  into  the  state  treasury 
and  that  having  so  done,  no  other  fees  could  be  re<]uired 
of  any  such  insurance  company;  and  that  the  allegation 
contained  in  the  information  respecting  the  insurance 
companies  therein  referred  to,  to-wit,  "That  each  of  said 
insurance  companies  having  then  and  there  fully  com- 
plied with  sections  20,  23,  24,  and  25  of  chapter  43  of  the 
Compiled  Statutes  of  the  state  of  Nebraska,  and  all  pro- 
visions of  the  laws  of  the  state,"  is  an  aflSrmative  allega- 
tion that  no  money  or  fees  was  at  that  time  due  from 
these  insurance  companies  to  the  state;  (4)  that  the  state 
cannot  invoke  the  doctrine  of  estoppel.  (Ottenstein  r. 
Alpaugh,  9  Neb.  237;  State  v.  Holeomb,  46  Neb.  629;  Dnc^ 
t\  City  of  Guthrie^  44  Pac.  Rep.  [Okla.]  198;  Orton  t\  Citii 
of  Lincoln,  41  N.  E,  Rep.  [111.]  159;  People  r.  Pennock,  60 
N.  Y.  421;  San  Luis  Obispo  County  v.  Farnum,  41  Pac,  Rep. 
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[Cal.]  445;  Hartford  Fire  Ins.  Co.  v.  State,  9  Kan.  210; 
McAleer  v.  State,  46  Neb.  117;  State  v.  Newton,  26  O.  St. 
200;  State  v.  Meyers,  47  N.  E.  Rep.  [O.]  138;  Warsicick  v. 
State,  35  S.  W.  Rep.  [Tex.]  386;  State  v.  Bolin,  19  S.  W. 
Rep.  [Mo.]  650;  State  v.  Johnson,  49  la.  141;  United  States 
V.  Bixby,  6  Fed.  Rep.  375;  4  Lawson,  Criminal  Defenses 
889;  State  v.  Moores,  52  Neb.  770;  State  v.  Lovell,  23  la. 
304.) 

C.  J.  Smyth,  Attorney  General,  and  Ed  P.  Smith,  Deputy 
Attorney  General,  for  the  state: 

(1.)  Section  32,  chapter  43,  CJompiled  Statutes,  requir- 
ing fees  to  be  paid  to  the  auditor,  is  not  inconsistent 
with  section  24,  article  5,  of  the  constitution;  hence  fees 
paid  to  him  become  in  his  hands  the  property  of  the 
state.  Therefore,  he  was  an  officer  charged  with  the  re- 
ceipt, safe-keeping,  and  transfer  of  public  moneys.  (2.) 
If  the  statute  requiring  payment  of  fees  to  the  auditor  is 
unconstitutional,  the  fees  received  by  him  from  insur- 
ance companies  belonged  to  the  state,  and,  under  section 
24,  article  5,  of  the  constitution,  it  was  his  duty  as  an 
officer  to  pay  such  fees  into  the  state  treasury;  and  not 
having  done  so,  but  having  converted  the  fees  to  his  own 
use,  he  is  guilty  of  embezzlement  of  public  moneys.  (3.) 
If  the  statute  requiring  payment  of  fees  to  the  auditor  is 
unconstitutional,  the  moneys  paid  to  him  by  the  insur- 
ance companies,  with  the  intention  of  transferring  the 
title  to  the  state,  and  accepted  by  him  with  the  intention 
of  receiving  the  title  for  the  state,  became  the  property 
of  the  state,  and,  under  section  21,  chapter  10,  Compiled 
Statutes,  relating  to  liabilities  of  officers,  he  was  re- 
sponsible for  such  moneys  as  property  of  the  state;  and 
in  failing  to  pay  the  fees  into  the  treasury  and  in  con- 
verting the  same  to  his  own  use  he  was  guilty  of  the 
crime  charged.  (4.)  He  is  estopped  to  assert  that  he  did 
not  receive  the  moneys  by  virtue  of  his  office.  {Beatrice 
Paper  Co.  v.  Beloit  Iron  Works,  46  Neb.  901;  Albert  v. 
Twohig,  35  Neb.  563;  State  v.  Smith,  35  Neb.  24;  Pleuler  v. 
57 
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*S7(//f,  11  Neb.  547;  Hartford  Fire  Ins.  Co.  v.  tta'c,  9  Kan. 
210;  Htaiv  r.  Hpmddiug.  24  Kan.  1;  State  r.  Tjtidtkr.  12  Neb. 
171;  Thatch  r  v.  Adams  County,  19  Neb.  485;  Laflin  i\  *SV<i^. 
49  Neb.  (>!<;;  State  v.  Wallichs,  16  Neb.  110;  I  nittd  N/fi/'x 
r.  Thomas,  15  Wall.  [U.  S.]  337;  Welch  v.  Frosty  1  Mich, 
30;  .Uason  r.  Fractional  School  District,  34  ilU-h.  22S; 
Chandler  r.  AS7r//r,  1  Lea  [Tenn.]  296;  Phelps  r.  Ptoplr,  72 
N.  Y.  334;  ri7/nf/c  o/  Glean  v.  Kimj,  116  N.  Y,  355;  Nrrfj/i  r. 
*S7f//e,  48  Tex.  120;  Morris  r.  State,  47  Tex.  583;  H  a/er^  r. 
*S7ff/c,  1  can  [Md.]  302;  Commonwealth  t\  City  of  PhUndrl 
phia,  27  Pa.  St.  497;  Mayor  r.  Harrison,  30  N.  J.  L.  73;  />> 
parte  liicord,  11  Nev.  287;  People  r.  /fof/tv,  37  Pac.  Kep. 
[Cal.]  630;  AS7fi/f  r.  O'Brien,  94  Tenn.  79.) 

lUVINE,  C. 

The  information  in  this  case,  omitting  formal  partfs 
allejijations  of  time,  and  venue,  and  other  averments  not 
material  to  the  questions  presented  for  review,  was  ai? 
follows:  "That  Eugene  Moore,  ♦  ♦  *  then  and  there 
being  an  officer,  to-wit,  auditor  of  public  accounts  of  the 
state  of  Nebraska,  and  as  such  oflBcer  being  charged  with 
the  collection,  receipt,  safe-keeping,  transfer,  and  dis- 
bursement of  the  public  money  and  a  certain  part  thereof 
belonging  to  the  state  of  Nebraska,  and  the  proi>ertv  of 
the  state  of  Nebraska,  then  and  there  unlawfully  and 
feloniously  did  fraudulently  convert  to  his  own  use,  and 
embezzle  of  said  public  m(mey  the  sum  of  twenty-three 
thousand,  two  hundred  eight  dollars  and  five  cents  in 
money,  ♦  ♦  ♦  the  property  of  the  state  of  Nebraska, 
which  said  money  had  then  and  there  come  into  the  cus- 
tody and  possession  of  said  Eugene  Moore  by  virtue  of 
his  office  as  auditor  of  public  accounts  as  fees  from  insur- 
ance companies  then  and  there  doing  business  in  the 
state  of  Nebraska,  for  services  to  be  performed  by  the 
said  Eugene  Moore  as  said  auditor  of  public  accounts  in 
filing  by  the  said  Eugene  Moore  as  said  auditor  the  an- 
nual statements  of  said  insurance  companies  and  in  issu- 
ing certificates  of  authority  by  the  said  Eugene  Moore  as 


Vol.  53]  JANUARY  TERM,  1898.  835 


Moore  v.  State. 


said  auditor  to  the  agents  of  said  insurance  companies," 
etc.  The  remaining  averments  are  chiefly  in  the  way 
of  particularizing  the  services  for  which  the  money  al- 
leged to  have  been  converted  was  received.  To  this  in- 
formation the  defendant  pleaded  guilty,  and  then  moved 
in  arrest  of  judgment  on  the  ground  that  the  information 
charged  no  crime.  The  motion  was  overruled  and  the 
defendant  sentenced  to  imprisonment  for  eight  years  and 
to  pay  a  fine  of  twice  the  amount  alleged  to  have  been 
embezzled. 

A  suggestion  made  in  the  argument,  and  reflected  in 
several  places  in  the  state's  brief,  is  that  the  plea  ad- 
mitted the  moral  guilt  of  the  defendant,  and,  to  quote  the 
last  sentence  of  the  brief,  "having  pleaded  guilty  to  all 
the  charges  of  the  information,  this  court  may  well  hesi- 
tate before  reversing  his  plea,  and  say  he  is  not  guilty 
after  he  has  said  he  is  guilty."  Surely  the  attorney  gen- 
eral cannot  mean  to  contend  that  because  the  defendant 
has  by  his  plea  admitted  the  facts  charged  and  therefore 
a  moral  delinquency,  he  should  be  punished  even  if  the 
law  does  not  denounce  those  facts  as  a  criminal  offense. 
The  question  before  us  is  not  one  of  moral  delinquency, 
but  simply  whether  the  facts  charged  in  the  information 
constitute  a  crime  under  the  laws  of  this  state.  Defend- 
ant stands  in  no  worse  position  in  this  respect  than  he 
would  on  a  demurrer  to  the  information,  which  would, 
for  the  purposes  of  the  proceeding,  involve  the  same  ad- 
mission. 

While  there  are  several  different  sections  of  the  Crimi- 
nal Code  relating  to  embezzlement  by  different  classes 
of  persons,  it  is  conceded  that  the  information  in  this 
case  was  drawn  with  a  view  to  section  124,  and  that  it 
does  not  charge  an  offense  against  any  other  section. 
Section  124,  so  far  as  it  is  material,  is  as  follows:  "If  any 
officer  or  other  person  charged  with  the  collection,  re- 
ceipt, safe-keeping,  transfer,  or  disbursement  of  the  pub- 
lic money,  or  any  part  thereof,  belonging  to  the  state,  or 
to  any  county  or  precinct,  organized  city  or  village,  or 
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school  district  in  this  state,  shall  convert  to  his  own  use, 
or  to  the  use  of  any  other  person  or  persons,  body-corpo- 
rate, association,  or  party  whatever,  in  any  way  whatever, 
♦  *  *  any  portion  of  the  public  money,  or  any  other 
funds,  property,  bonds,  securities,  assets,  or  effects  of 
any  kind,  received,  controlled,  or  held  by  him  for  safe- 
keeping, transfer,  or  disbursement,  or  in  any  other  way 
or  manner,  or  for  any  other  purpose,  •  *  *  every 
such  act  shall  be  deemed  and  held  in  law  to  be  an  embez- 
zlement," etc.  It  will  be  observed  that  this  section 
refers  only  to  the  embezzlement  of  public  money  or 
property,!  and  that  it  applies  only  to  a  particular  class  of 
persons — ^those  charged  with  the  collection,  receipt,  safe- 
keeping, transfer,  or  disbursement  of  the  public  money 
or  a  part  thereof.  It  goes  almost  without  saying  that 
no  person  is  subject  to  the  penalties  of  the  statute  unless 
he  falls  within  the  description  of  the  class  of  persons  to 
whom  the  statute  is  applicable.  The  description  of  the 
person  against  whom  the  penalty  is  denounced  is  to  that 
extent  descriptive  of  the  offense.  The  allegation  that 
the  defendant  was  as  auditor  charged  with  the  collection, 
receipt,  safe-keeping,  transfer,  and  disbursement  of  the 
public  money  is  not  an  allegation  of  fact,  admitted  by 
the  plea  of  guilty,  but  it  is  an  allegation  of  law,  and  open 
to  examination  as  such.  We  therefore  address  ourselves 
to  the  examination  of  that  question.  Unless  the  auditor, 
as  such  officer,  was  charged  in  one  of  the  manners  speci- 
fied, the  information  fails  to  state  an  offense  by  failing 
to  show  that  the  defendant  was  within  the  class  to  which 
the  statute  applies. 

In  1873  there  was  passed  an  act  relating  to  insurance 
companies,  section  32  of  which  was  as  follows:  "There 
shall  be  paid  by  every  company,  association,  person  or 
persons,  agent  or  agents,  to  whom  this  act  shall  apply, 
the  following  fees:  For  filing  and  examination  of  the 
first  ai)plicntion  of  any  company,  and  issuing  of  the  cer- 
tificate? of  license  thc^reon,  fifty  doHars,  wliich  shall  go  to 
the  auditor;  for  filing  each  annual  statement  herein  re- 
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quired,  twenty  dollars;  for  each  certificate  of  authority, 
two  dollars;  for  each  copy  of  paper' filed  as  herein  pro- 
vided, the  sum  of  ten  cents  per  folio,  and  fifty  cents  for 
certifying  the  same  and  affixing  the  seal  of  office  thereto; 
all  of  which  fees  shall  be  paid  to  the  officer  required  to 
perform  the  duties."  (Compiled  Statutes,  ch.  43,  sec.  32.) 
It  is  under  this  section  that  the  moneys  alleged  to  have 
been  embezzled  were  paid.  In  1875  the  present  constitu- 
tion of  the  state  went  into  effect,  and  article  5,  section 
24  thereof,  after  fixing  the  salaries  of  the  executive  offi- 
cers, proceeds  as  follows:  "After  the  adoption  of  this 
constitution  they  sliall  not  receive  to  their  own  use  any 
fees,  costs,  interest  upon  public  moneys  in  their  hands, 
or  under  their  control,  perquisites  of  office  or  other  com- 
pensation, and  all  fees  that  may  hereafter  be  payable  by 
law  for  services  performed  by  an  officer,  provided  for  in 
this  article  of  the  constitution,  shall  be  paid  in  advance 
into  the  state  treasury.''  In  our  opinion  this  provision 
of  the  constitution  so  far  modified  the  statute  quoted  as 
to  require  all  fees  for  services  rendered  by  th€f  executive 
officers  created  by  article  5  of  the  constitution,  including, 
of  course,  fees  payable  by  insurance  companies  ftnder 
the  statute,  to  be  paid  in  advance  into  the  treasury  by  the 
person  or  company  by  whom  such  fees  are  payable,  and 
to  prohibit  the  receipt  thereof  by  the  officer  performing 
the  service.  It  is  argued  that  the  effect  of  the  constitu- 
tion was  simply  to  require  the  officer  performing  the 
services  to  pay  the  fees  into  the  treasury,  and  that  the 
statute  is  in  necessary  conflict  w  ith  the  constitution  only 
in  so  far  as  it  gave  the  fees  to  the  officer  to  his  own  use. 
In  this  connection  attention  is  called  to  section  21  of  the 
same  article  of  the  constitution,  which  provides:  "An  ac- 
count shall  be  kept  by  the  officers  of  the  executive  depart- 
ment and  of  all  the  public  institutions  of  the  state  of  all 
moneys  received  or  disbursed  by  them  severally  from  all 
sources,  and  for  every  service  performed,  and  a  semi- 
annual report  shall  be  made  to  the  governor,  under 
oath."     It  is  said  that  this  section  plainly  contemplates 
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school  district  in  this  state,  shall  convert  to  his  own  nse« 
or  to  the  use  of  any  other  i>er8on  or  persons,  bo«ly-eorpo- 
rate,  association,  or  party  whatever,  in  any  way  whatever, 
•  •  •  any  portion  of  the  public  money,  or  any  oih^r 
funds,  projierty,  bonds,  securities,  assets,  or  effects  of 
any  kind,  received,  controlled,  or  held  by  him  for  saft^ 
keeping,  transfer,  or  disbursement,  or  in  any  other  way 
or  manner,  or  for  any  other  purpose,  •  •  »  every 
such  act  shall  be  deemed  and  held  in  law  to  be  an  embez- 
zlement," etc.  It  will  be  observed  that  this  section 
refers  only  to  the  embezzlement  of  public  money  or 
property^  and  that  it  applies  only  to  a  particular  class  of 
persons — those  charged  with  the  collection,  receipt,  safe 
keeping,  transfer,  or  disbursement  of  the  public  money 
or  a  i)art  thereof.  It  goes  almost  without  saying  that 
no  person  is  subject  to  the  penalties  of  the  statute  unless 
he  falls  within  the  description  of  the  class  of  persons  to 
whom  the  statute  is  applicable.  The  description  of  the 
person  against  whom  the  penalty  is  denounced  is  to  that 
extent  descriptive  of  the  offense.  The  allegation  that 
the  defendant  was  as  auditor  charged  with  the  collection, 
receipt,  safe-keeping,  transfer,  and  disbursement  of  the 
public  money  is  not  an  allegation  of  fact,  admitted  by 
the  plea  of  guilty,  but  it  is  an  allegation  of  law,  and  open 
to  examination  as  such.  We  therefore  address  ourselves 
to  the  examination  of  that  question.  Unless  the  auditor, 
as  such  officer,  was  charged  in  one  of  the  manners  speci- 
fied, the  information  fails  to  state  an  offense  by  failing 
to  show  that  the  defendant  was  within  the  class  to  which 
the  statute  applies. 

In  1873  there  was  passed  an  act  relating  to  insurance 
<»ompanies,  section  32  of  which  was  as  follows:  **There 
Hhall  be  paid  by  every  company,  association,  person  or 
persons,  agent  or  agents,  to  whom  this  act  shall  apply, 
the  following  fees:  For  filing  and  examination  of  the 
fiiKt  application  of  any  company,  and  issuing  of  the  cer- 
tificate of  license  thereon,  fifty  dollars,  which  shall  go  to 
the  auditor;  for  filing  each  annual  statement  herein  re- 
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quired,  twenty  dollars;  for  each  certificate  of  authority, 
two  doUars;  for  each  copy  of  paper*  filed  as  herein  pro- 
vided, the  sum  of  ten  cents  per  folio,  and  fifty  cents  for 
certifying  the  same  and  affixing  the  seal  of  office  thereto; 
all  of  which  fees  shall  be  paid  to  the  officer  required  to 
perform  the  duties/'  (Compiled  Statutes,  ch.  43,  sec.  32.) 
It  is  under  this  section  that  the  moneys  alleged  to  have 
been  embezzled  were  paid.  In  1875  the  present  constitu- 
tion of  the  state  went  into  effect,  and  article  5,  section 
24  thereof,  after  fixing  the  salaries  of  the  executive  offi- 
cers, proceeds  as  follows:  "After  the  adoption  of  this 
constitution  they  shall  not  receive  to  their  own  use  any 
fees,  costs,  interest  upon  public  moneys  in  their  hands, 
or  under  their  control,  perquisites  of  office  or  other  com- 
pensation, and  all  fees  that  may  hereafter  be  payable  by 
law  for  services  perfonned  by  an  officer,  provided  for  in 
this  article  of  the  constitution,  shall  be  paid  in  advance 
into  the  state  treasury."  In  our  opinion  this  provision 
of  the  constitution  so  far  modified  the  statute  quoted  a« 
to  require  all  fees  for  services  rendered  by  the  executive 
officers  created  by  article  5  of  the  constitution,  including, 
of  course,  fees  payable  by  insurance  companies  ftnder 
the  statute,  to  be  paid  in  advance  into  the  treasury  by  the 
person  or  company  by  whom  such  fees  are  payable,  and 
to  prohibit  the  receipt  thereof  by  the  officer  performing 
the  service.  It  is  argued  that  the  effect  of  the  constitu- 
tion was  simply  to  require  the  officer  performing  the 
services  to  pay  the  fees  into  the  treasury,  and  that  the 
statute  is  in  necessary  conflict  with  the  constitution  only 
in  so  far  as  it  gave  the  fee&  to  the  officer  to  his  own  use. 
In  this  connection  attention  is  called  to  section  21  of  the 
same  article  of  the  constitution,  which  provides:  "An  ac- 
count shall  be  kept  by  the  officers  of  the  executive  depart- 
ment and  of  all  the  public  institutions  of  the  state  of  all 
moneys  received  or  disbursed  by  them  severally  from  all 
sources,  and  for  every  service  performed,  and  a  semi- 
annual report  shall  be  made  to  the  governor,  under 
oath."     It  is  said  that  this  section  plainly  contemplates 
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the  receipt  by  the  executive  officers  of  fees  for  services  to 
be  performed.  The  executive  officers  may  be,  and  have 
been  at  times,  entrusted  with  money  by  virtue  of  legis- 
lative appropriations,  and  as  to  them  section  21  requires 
an  account  and  report  of  such  moneys.  But  it  is  said 
the  section  refers  specially  to  fees  for  services  performed. 
True,  but  it  applies  not  only  to  the  executive  oflScers  pro- 
vided by  the  article  of  the  constitution  we  are  consider- 
ing, but  applies  also  to  officers  of  all  public  institutions 
of  the  state,  whereas  section  24  is  limited  to  the  executive 
officers  named  in  the  first  section  of  the  article.  It  is 
only  they  who  are  prohibited  from  receiving  fees  for 
services  performed.  The  legislature  may  in  its  wisdom 
permit  officers  of  other  state  institutions  to  receive  fees. 
Until  1881,  the  university  had  its  own  treasurer  who  re- 
ceived matriculation  and  other  fees.  Now  we  have  a 
bureau  charged  with  the  inspection  of  oil  and  gasoline, 
and  the  inspectors  in  that  bureau  receive  the  fees  fixed 
for  the  services  performed  by  them.  The  provision  in 
section  21  with  reference  to  fees  manifestly  refers  to  fees 
received  by  those  officers  within  the  scope  of  section  21, 
and  ift)t  within  the  prohibition  of  section  24.  In  no  other 
way  can  the  two  sections  be  so  construed  as  to  give  force 
to  every  part  of  each  and  create  no  conflict.  Two  former 
decisions  of  this  court,  l^tate  r.  Leidtke,  12  Neb.  171,  and 
State  V,  Walliehs,  16  Neb.  110,  have  some  relevancy  to  this 
question,  but  they  require  more  extended  notice  at  an- 
other period  of  this  discussion,  and  their  effect  will  be 
considered  later.  Under  the  old  constitution  salaries 
were  fixed  for  the  various  executive  officers  which  seem 
parsimonious  and  ridiculously  small  even  when  com- 
pared with  the  present  salaries  of  such  officers.  There 
was,  however,  no  inhibition  against  an  allowance  of  fees 
by  way  of  further  compensation,  and  the  legislature,  in 
imposing  new  duties,  in  several  instances  provided  for 
the  payment  of  fees  to  the  officer  as  compensation  for 
their  performance.  It  is  needless  to  say  that  this  system 
opened  the  door  for  abuses,  and  section  24  of  article  3 
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of  the  present  constitution,  having  in  view  the  vices  of 
the  old  system,  sought  to  correct  it  by  giving  to  the  state 
all  such  fees.  This  object  was  accomplished  by  the  first 
language  quoted  from  section  24;  and  if  that  had  been 
the  only  object  in  view,  section  24  would  certainly  have 
ended  with  the  prohibition  against  the  officers  described 
receiving  fees  to  their  own  use.  But  it  was  evidently 
thought  that  a  better  system,  and  one  more  consonant 
with  the  supervision  and  -safety  of  public  funds,  could 
be  established  by  prohibiting  the  executive  officers,  other 
than  the  treasurer,  from  receiving  any  fees  at  all.  It 
was  therefore  provided  that  all  fees  for  services  by  them 
performed  should  be  paid  in  advance  into  the  treasury. 
This  could  conveniently  be  required  in  the  case  of  the 
executive  offices,  because  they  are  all  maintained  at  the 
seat  of  government,  where  the  treasury  is  located.  Thus 
no  executive  officer  except  the  treasurer  was  charged  in 
any  manner  with  the  collection  of  fees,  and  their  pay- 
ment into  the  treasury  was  secured  by  requiring  that 
such  payment  should  be  made  in  advance  of  performing 
the  services.  In  only  one  of  two  ways  can  the  construc- 
tion contended  for  by  the  state  be  supported.  One  of 
those  demands  that  we  should  neglect  altogether  the 
requirement  that  the  fees  shall  be  paid  in  advance;  the 
other  is  to  assume  that  it  was  the  intention  of  the  consti- 
tution to  require  an  executive  officer,  when  a  service  is 
demanded  of  him,  to  exact  payment  of  the  fee,  then  act 
the  role  of  a  messenger  by  carrying  the  money  to  the 
treasurer,  then  return  to  his  own  office  and  perform  the 
service.  The  former  construction  would  violate  the  let- 
ter of  the  constitution ;  the  latter  is  too  absurd  to  be  en- 
titled to  serious  consideration.  The  rule  is  invoked  that 
before  the  court  will  hold  a  statute  unconstitutional,  a 
construction  will  be  given  it  in  harmony  with  the  consti- 
tution, although  that  construction  be  not  the  most  nat- 
ural or  obvious  one.  But  this  is  not  a  question  of  the 
constitutionality  of  a  statute.  The  statute  was  enacted 
before  the  present  constitution  took  effect  and  was  in 
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every  respect  valid  when  passed.  The  schedule  of  the 
new  constitution  provides  (article  16,  section  1)  that  in 
order  "that  no  inconvenience  may  arise  from  the  re- 
visions and  changes  made  in  the  constitution  of  this 
state,  and  to  carry  the  same  into  effect,  it  is  hei^by  or- 
dained and  declared  that  all  laws  in  force  at  the  time 
of  the  adoption  of  this  constitution,  not  inconsistent 
therewith,  •  ♦  ♦  shall  continue,"  etc.  Even  if  such 
a  result  would  not  follow  in  the  absence  of  that  pro- 
vision, it  is  clear  that  its  effect  was  to  abrogate  ail  exist- 
ing laws  in  so  far  as  they  were  inconsistent  with  the 
constitution.  We  are  asked,  in  effect,  not  to  give  a 
strained  construction  to  a  statute  in  order  to  render  it 
in  harmony  with  the  constitution,  but  to  give  a  strained 
construction  to  the  constitution  in  order  to  prevent  its 
working  a  repeal  or  amendment  of  an  antecedent  statute 
which  happened  to  be  in  conflict  with  the  letter  and 
policy  of  the  constitution  itself.  The  question  is  merely 
one  of  an  implied  amendment  of  a  statute,  and  the  pur- 
pose of  the  inquiry  is  simply  to  ascertain  the  intention  of 
the  constitution.  We  have  no  hesitation  in  holding 
that  the  intention  is  clearly  evidenced  of  prohibiting  the 
executive  oflScers  from  receiving  the  fees  payable  for 
their  official  acts,  and  to  require  the  persons  paying  such 
fees  to  pay  them  into  the  treasury. 

The  state  asserts  that  if  that  be  the  effect  of  the  consti- 
tution, the  defendant  was  nevertheless  charged  with  the 
safe-keeping  and  transfer  of  these  fees,  he  having  in  fact 
received  them.  It  is  said  that  the  embezzlement  statute 
does  not  require  that  the  person  charged  should  be 
charged  with  the  duty  by  statute,  but  that  he  may  be 
charged  in  any  one  of  four  ways — ^by  the  constitution, 
by  decisions  of  this  court  on  equitable  grounds,  by  the 
common  law,  and  by  statute.  It  will  be  seen  that  this  is 
only  another  method  of  saying  that  he  must  in  some  way 
be  charged  by  law.  Let  us  assume  the  correctness  of 
this  analj'sis  and  see  to  what  result  it  leads;  for  conven- 
ience, however,  not  proceeding  exactly  in  the  order  indi- 
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cated.  Tlie  defendant,  we  have  seen,  was  not  charged 
by  the  constitution  with  the  safe-keeping  or  the  transfer 
of  the  money,  but  was  forbidden  thereby  even  to  receive 
it  He  was  not  charged  by  statute.  The  statute  orig- 
inally gave  him  the  money  to  his  own  use,  and  the  consti- 
tution, when  it  deprived  him  of  the  right  to  so  hold  it, 
also  took  away  the  right  to  receive  it.  After  the  consti- 
tution took  effect  that  part  of  the  statute  was  as  if  it  had 
not  existed,  and  neither  its  retention  by  the  compilers  in 
the  compilations  of  statutes,  nor  the  fact  that  the  auditor 
undertook  to  act  under  it,  gave  it  renewed  vitality.  We 
do  not  understand  just  what  counsel  mean  by  saying 
that  an  officer  whose  office  and  duties  are  alike  created 
and  limited  by  statute  can  be  charged  with  the  receipt, 
safe-keeping,  or  transfer  of  money  by  the  common  law; 
but  assuming  that  thereby  is  meant  that  common-law 
principles  will  be  applied  in  ascertaining  and  enforcing 
those  duties,  that  subdivision  becomes  a  part  of  the  sec- 
ond, whereby  it  is  claimed  that  he  may  be  charged  by 
decisions  of  the  supreme  court  grounded  on  equitable 
considerations.  The  supreme  court  by  its  decisions  ere-, 
ates  no  duties;  it  merely  enforces  existing  duties,  and  by 
the  two  heads  of  argument  adverted  to  it  must  be  meant 
that  a  duty  may  arise  from  a  consideration  of  the  estab- 
lished principles  of  law  and  equity.  So  treated  the 
argument  under  this  head  may  be  analyzed  into  two 
propositions:  First,  that  the  defendant  having,  although 
unlawfully,  received  the  money,  it  did  not  thereby  be- 
come his,  but  belonged  thenceforth  to  the  state,  and  that 
it  was  his  duty  to  pay  it  to  the  treasurer;  secondly,  that  he 
is  estopped  by  the  receipt  of  the  money  to  deny  the  law- 
fulness of  his  act  or  the  validity  of  the  statute  where- 
under  he  acted. 

The  first  proposition  receives,  at  first  impression,  sup- 
port from  the  cases  of  State  v.  Lcidtke  and  State  v.  Wal- 
lichs,  already  referred  to.  Both  were  original  applica- 
tions for  writs  of  mandamus,  addressed  to  this  court, 
both  were  submitted  without  briefs,  and  both  serve  to 
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illustrate  the  dangers  attendant  upon  a  hasty  examina- 
tion of  questions  presented  in  original  cases  not  properly 
prepared  by  counsel  and  decided  without  the  benefit  of 
full  discussion,  iitate  r.  lA'idtke  was  an  application  by 
the  attorney  general  for  a  writ  of  mandamus  to  compel 
the  auditor  to  pay  into  the  treasury  certain  fees  desig- 
nated as  "office  fees,"  and  certain  fees  received  as  were 
the  fees  in  this  case,  together  with  other  fees  paid  bj'  life 
insurance  companies  for  preparing  and  publishing  state- 
ments. The  only  defense  alleged  in  the  return  was  that 
the  office  fees  had  been  paid  into  the  treasury  and  that 
the  fees  received  from  insurance  companies  were  paid  for 
services  performed  as  agent  for  the  companies  and  not  by 
virtue  of  his  duties  as  auditor.  No  suggestion  was  made 
that  if  the  services  were  a  part  of  his  official  duties  he 
was  entitled  to  retain  the  fees,  nor  was  it  suggested  that 
if  the  fees  belonged  to  the  state  mandamus  was  not  the 
proper  remedy,  because  he  was  not  enjoined  as  such  offi- 
cer with  the  duty  of  transferring  them  to  the  treasury. 
On  this  record  the  court  stated  that  the  only  question 
involved  was  whether  the  insurance  fees  belonged  to  the 
state  or  to  the  auditor.  The  court  then  proceeded  to 
give  the  constitution  the  same  construction  which  we 
have  given  it,  but  to  decide  that  the  auditor  having  re- 
ceived the  fees  he  held  them  in  trust  for  the  state  and  not 
to  his  own  use.  With  this  conclusion  we  are  satisfied, 
with  the  reservation  that  the  state  is  not  bound  to  so 
treat  them;  but  it  does  not  follow  that  because  an  officer 
or  a  private  individual  owes  the  state  money  or  holds 
money  in  trust  for  the  state  that  he  is  therefore  charged 
with  its  receipt,  safe-keeping,  transfer,  or  disbursement. 
It  is  not  to  the  ordinary  legal  obligations  flowing  from 
express  or  implied  contracts  and  the  duty  of  fulfilling 
them  that  either  the  law  relating  to  mandamus  or  the 
statute  with  regard  to  embezzlement  of  public  funds  ap- 
plies; and  the  court  did  not  in  the  case  referred'  to  other- 
wise decide.  Whether  the  actual  question  which  should 
have  been  decided  was  the  public  character  of  the  serv- 
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ices,  as  the  record  shows,  or  the  ownership  of  the  money, 
as  the  opinion  states,  the  question  was  correctly  decided; 
and  the  court  w^as  not  asked  to  consider,  and  did  not  con- 
sider, whether  the  payment  of  the  money  was  a  duty  en- 
joined by  law  upon  the  respondent  as  auditor,  and  one 
appropriate  to  be  enforced  by  mandamus.  We  cannot 
give  any  force  to  the  case  as  an  implied  decision  of  that 
point  when  the  record  shows  that  it  was  not  in  fact  con- 
sidered. State  V,  WallichSy  supra,  was  an  application  by 
the  commissioners  of  Gage  county  to  require  the  auditor 
to  register  certain  refunding  bonds  issued  by  that 
county.  The  auditor  based  his  refusal  on  the  fact  that 
he  had  demanded  fees  and  that  payment  had  been  re- 
fused. As  already  said,  there  are  no  briefs  in  the  case, 
but  an  inspection  of  the  opinion  discloses  that  the  county 
contended  it  had  the  right  to  have  the  bonds  registered 
free  of  expense.  A  statute  passed  prior  to  the  adoption 
of  the  constitution  provided  that  *'the  auditor  shall  be 
entitled  to  a  fee  *  *  *  for  each  bond  so  registered, 
to  be  paid  by  the  holder  thereof."  (Session  Laws  1875,  p. 
170,  sec.  3.)  The  court  said  that  this  statute  had  not 
been  repealed,  but,  citing  State  v,  Leidtkc,  that  such  fees 
are  not  for  the  use  of  the  auditor,  but  it  is  nevertheless 
his  duty  to  collect  them.  If  State  v.  Leidtke  was  to  be 
follow^ed  as  holding  that  they  must  be  turned  in  by  the 
auditor  to  the  treasury — a  question  not  involved  in  the 
Walliehs  Case — the  court  should  not  have  overlooked  the 
other  statement  in  the  Leidtke  Case  that  the  fees  should 
be  paid  into  the  treasury  in  advance,  the  treasurer  giving 
proper  vouchers  therefor.  Here  again  the  only  question 
really  decided  was  that  the  fees  must  be  paid;  that  the 
county  was  for  that  purpose  to  be  deemed  the  holder  of 
the  bonds.  No  fees  had  been  tendered  either  auditor  or 
treasurer;  so  that  whether  they  should  be  paid  to  the 
treasurer  or  auditor  the  writ  had  in  either  case  to  be  de- 
nied, and  the  remark  of  the  court  as  to  the  duty  of  the 
auditor  to  collect  them  was  purely  obiter.  We  must 
decline  to  accept  either  case  as  authority  for  the  propo- 
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Bit  ion  that  this  court  has  established  a  law  imposing  on 
the  auditor  a  duty  in  conflict  with  the  constitution. 

That  where  an  officer  receives  money  which  he  is  not 
by  law  authorized  to  receive,  such  money  is  not  received 
by  him  in  his  official  capacity,  and  that  any  duty  which 
he  may  owe  of  paying  the  money  is  only  that  which  rests 
upon  any  debtor  or  bailee,  is  established  by  many  cases. 

San  Luis  Obispo  County  v.  Farnum^  108  Cdl.  562,  was  an 
action  on  the  bond  of  a  county  auditor  to  whom  a  tax 
collector  had  paid  money  which  should  have  gone  to  the 
treasurer.  The  court  said:  "That  the  money  in  question, 
having  been  collected  by  the  tax  collector  for  licenses, 
belonged  to  the  county  is  not  questioned;  but  that  it 
came  to  the  hands  of  the  defendant  Farnum  as  auditor 
is  a  conclusion  of  law  wholly  unsupported  by  the  facts 
found.  •  ♦  ♦  Having  received  the  money,  it  was 
Farnum's  duty  to  pay  it  over  to  the  treasurer;  but  such 
duty  did  not  arise  out  of  his  office,  nor  was  it  at  all  dif- 
ferent from  the  duty  which  would  have  rested  upon  him 
to  pay  it  over  had  he  been  a  plain  citizen  not  holding  any 
county  office."  (See  also  People  v.  Pennock,  60  N.  Y.  421; 
Orton  r.  City  of  IJncoln,  41  N.  E.  Rep.  [TIL]  159;  Lowe  v. 
City  of  Guth9ir,  44  Pac.  Rep.  [Okla.]  198;  WarstcicJc  r.  Statc^ 
35  S.  W.  Rep.  [Tex.]  386;  S/afe  v.  Johnson,  49  la.  141; 
People  V,  Cohh,  51  Pac.  Rep.  [Colo.]  523;  People  v.  Hilton, 
30  Fed.  Rep.  172;  Rex  v.  Thorley,  Moody  C.  C.  [Eng.]  343; 
F^tate  t\  Moeller,  48  Mo.  331;  Rex  v.  Hatctin,  7  C.  &  P. 
[Enir.]  281.) 

A  case  very  similar  arose  in  Kansas,  the  question  there 
being  whether  a  certificate  issued  to  an  insurance  com- 
pany was  valid  where  the  auditor  had  made  a  draft  for 
the  money,  then  issued  the  certificate,  and,  after  the  pro- 
ceeds of  the  draft  were  received,  paid  the  money  into  the 
treasury.  The  court  held  that  the  certificate  was. void, 
saying:  "The  much  more  serious  error  is  found  in  the 
declaration  that  the  auditor  acted  as  the  agent  of  the 
state  in  drawing  the  draft,  or  in  receiving  the  money 
when  it  was  paid.     The  limits  of  an  officer's  authority  are 
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found  in  the  law.  *  *  *  If  the  corporation  chose  to 
pay  this  through  the  auditor,  then  for  that  purpose  the 
auditor  was  the  agent  of  the  corporation  and  not  of  the 
state."  {Hartford  Fire  Ins.  Co.  r.  mate,  9  Kan.  210.)  It 
is  asserted  that  a  distinction  exists  between  that  case 
and  the  present,  in  that  the  law  of  Kansas  made  the  pay- 
ment of  the  money  into  the  treasury  a  condition  prece- 
dent to  the  performing  of  the  services.  The  language 
of  the  statute  there  was:  "Before  the  auditor  shall  issue 
any  certificate  of  authority  *  *  *  there  shall  be 
paid  into  the  state  treasury  by  the  corporation,"  etc. 
Our  constitution  says  that  the  fees  shall  be  paid  into  the 
treasury  in  advance.  We  can  see  no  difference.  To  pay 
in  advance  means  precisely  the  same  as  to  pay  before  the 
services  are  rendered.  We  are  not  unmindful  that  the 
Kansas  court,  in  State  v.  Spa^ildhig,  24  Kan.  1,  sustained 
a  conviction  of  embezzlement  where  a  city  clerk  by  cus- 
tom had  received  certain  license  moneys  which  should 
properly,  under  an  ordinance,  have  been  paid  to  another 
officer.  While  there  is  some  language  in  the  opinion  in- 
dicating that  the  court  deemed  a  principle  of  estoppel 
applicable,  the  conviction  was  sustained  under  a  count 
charging  the  receipt  of  the  money  by  the  defendant  as  an 
agent  of  the  city  and  not  as  clerk,  the  court  holding  that 
while  its  receipt  was  no  part  of  his  official  duties,  there 
was  nothing  to  prevent  the  city  by  custom  from  appoint- 
ing an  agent  for  that  purpose,  and  that  he  was  to  be 
deemed  such  agent.  The  court  cited  State  v.  Heathy  8  Mo. 
App.  99,  w^hich  was  afterwards  reversed  by  the  supreme 
court  (70  Mo.  565),  and  where  the  conviction  was  in  a  like 
case  sustained  on  the  ground  of  agency,  but  not  on  the 
ground  of  official  station  or  duty,  there  being  counts 
charging  the  offense  in  each  manner. 

The  statute  of  Ohio  was  precisely  like  ours  with  refer- 
ence to  embezzlement  of  public  funds,  and  the  supreme 
court  of  that  state  held  that  it  did  not  extend  to  a  county 
auditor  because  he  was  not  as  such  charged  with  the  col- 
lection and  receipt  of  money.     {State  r.  Xewton,  26  O.  St. 
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265.)  In  a  later  case,  but  after  some  amendments  of  the 
statute  not  material  to  the  present  inquiry,  it  was  held 
that  a  deputy  treasurer  was  not  within  its  provisions. 
{l^tate  V.  Meyers,  47  N.  E.  Rep.  [O.]  138.)  These  eases 
are  precisely  in  point.  The  distinction  urged  by  the 
state,  that  in  Oliio  there  was  no  law,  valid  or  invalid,  au- 
thorizing the  officer  to  receive  the  money,  does  not  exist, 
but  in  effect  concedes  away  the  conviction  here,  because 
after  a  law  has  been  repealed  it  no  longer  exists  so  as  to 
impose  future  duties  or  confer  future  rights.  State  r. 
liolWy  19  S.  W.  Rep.  [Mo.]  650,  is  another  case  in  point. 

Nor  do  we  think  that  there  is  any  principle  of  estoppel 
whereby  the  defendant  is  forbidden  to  deny  that  he  is 
within  the  class  against  which  the  penalties  of  the  statute 
are  denounced.  For  the  purposes  of  this  case  we  need 
not  inquire  whether  the  same  rules  apply  as  to  estoppel 
in  civil  and  in  criminal  cases,  or  whether  a  man  may  ever 
be  estopped  to  plead  the  law.  The  cases  cited  as  apply- 
ing estoppels  are  for  the  most  part  cases  where  an  officer 
charged  by  law  with  the  duty  of  collecting  taxes  has 
actually  collected  them  and  then  refused  to  turn  them 
over  because  illegally  levied.  There  the  general  duty  of 
collecting  the  money  was  imposed  by  law  on  the  officer. 
The  money  was  paid.  The  legality  of  the  tax  was  a  ques- 
tion solely  between  the  public  and  the  taxpayer,  and  the 
latter  having  voluntarily  paid  the  tax,  it  was  no  affair  of 
the  collector  whether  he  might  have  resisted  the  pay- 
ment or  not.  The  matter  was  not  one  of  an  estoppel. 
The  issue  was  merely  immaterial.  Ko  one  could  defend 
a  charge  of  embezzlement  as  the  agent  of  an  individual, 
on  the  ground  that  a  third  person  had  paid  money 
which  he  did  not  owe  and  could  not  have  been  compelled 
to  pay;  but  there  is  a  multitude  of  cases  holding  that  he 
may  defend  if  he  had  no  authority  to  receive  payment  at 
all.  Akin  to  these  cases  are  those  where  a  foreign  cor- 
poration is  prohibited  from  doing  business  except  on 
compliance  with  certain  requirements,  and  an  agent  em- 
bezzles its  funds,  and  alleges  in  defense  that  the  princi- 
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pal  had  no  right  to  make  the  contracts  leading  to  the 
collection  of  the  money.  This  is  really  a  case  of  an  im- 
material issue,  or  if  it  be  one  of  estoppel,  it  is  an  estoppel 
to  deny  the  facts  giving  the  principal  a  right  to  do  busi- 
ness. Where  a  criminal  statute  applies  only  to  persons 
of  a  certain  class,  the  doing  of  the  acts  which  the  statute 
forbids  does  not  estop  the  defendant  from  denying  that 
he  belongs  to  the  class  which  is  alone  subjected  to  the 
penalties.  Yet  that  is  at  the  last  analysis  the  argument 
of  the  state  on  this  branch.  A  statute  of  this  state 
makes  it  rape  for  a  male  person  of  the  age  of  eighteen  or 
upwards  .to  carnally  know  a  female  child  under  the  age 
of  eighteen.  Should  it  appear  that  a  man  had  so  car- 
nally known  a  female  child,  he  would  not  by  that  fact  be 
estopped  from  asserting  that  he  was  himself  under  the 
age  of  eighteen.  The  description  of  the  persons  in  such 
statutes  is  a  substantive  element  of  the  crime,  and  de- 
volves upon  the  state  to  prove  that  the  defendant  is 
within  the  class  punishable.  In  State  v,  Meyers,  supra, 
the  court,  speaking  of  a  statute  essentially  like  this,  said 
that  a  statute  defining  a  crime  cannot  be  extended  by 
construction  to  persons  or  things  not  within  its  descrip- 
tive terms,  although  they  appear  to  be  within  the  spirit 
and  reason  of  the  statute.  In  State  v,  Lovell,  23  la.  304, 
Judge  Dillon,  after  confessing  that  the  criminal  jurispru- 
dence of  this  country  is  blemished  with  over-technical 
niceties,  said:  "But  the  faults  of  the  common-law  tri- 
bunals in  this  regard  are  more  than  redeemed  by  their 
stern  determination  not  to  admit  or  create  constructive 
crimes.  This  is  among  their  noblest  monuments."  And 
Chief  Justice  Marshall  said  in  United  States  v.  Wiltbergery 
5  Wheat.  76,  "To  determine  a  case  is  within  the  intention 
of  a  statute,  its  language  must  authorize  us  to  say  so.  It 
would  be  dangerous,  indeed,  to  carry  the  principle,  that  a 
case  which  is  within  the  reason  or  mischief  of  a  statute 
is  within  its  provisions,  so  far  as  to  punish  a  crime  not 
enumerated  in  the  statute,  because  it  is  of  equal  atrocity, 
or  of  a  kindred  character,  with  those  which  are  enu- 
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merated.  If  this  principle  has  ever  been  recognized  in  ex- 
pounding criminal  law,  it  has  been  in  cases  of  considera- 
ble irritation,  which  it  would  be  unsafe  to  consider  as 
precedents  forming  a  general  rule  for  other  cases/'  The 
remark  about  "cases  of  considerable  irritation'^  is  aptly 
characteristic,  we  think,  of  the  few  cases  called  to  our 
attention  invoking  principles  of  estoppel  to  prevent  a 
man's  defending  on  the  ground  that  there  is  no  law  to 
convict  him.  It  is  precisely  those  cases  of  "considerable 
irritation"  in  which  the  courts  should  be  particularly 
careful  that  the  bulwarks  of  liberty  are  not  overthrown, 
in  order  to  reach  an  offender  who  is,  but  who  perhaps 
ought  not  to  be,  sheltered  behind  them.  The  principle 
announced  in  the  last  cases  cited  is  incorporated  into  the 
Criminal  Code  in  order  that  the  courts  may  not  possibly 
depart  from  it.  Section  251  provides  that  "no  person 
shall  be  punished  for  an  offense  which  is  not  made  penal 
by  the  plain  import  of  the  words,  upon  pretense  that  he 
has  offended  against  its  spirit."  To  hold  that  the  audi- 
tor is  a  person  charged  with  the  collection,  receipt,  safe- 
keeping, transfer,  or  disbursement  of  the  public  money, 
when  the  law  expressly  forbids  him  to  receive  it  or  han- 
dle it,  would  certainly  go  beyond  the  plain  import  of  the 
word^  of  the  statute,  and  create  a  crime  by  construction 
in  the  plainest  violation  of  the  law. 

Reversed  and  dismissed. 

Sullivan,  J.,  dissenting. 

I  do  not  concur  in  the  conclusion  of  the  majority  and 
give  here  the  reasons  for  my  dissent. 

The  constitution  of  1875  not  only  repealed  that  part  of 
section  32  of  the  insurance  law  which  authorized  the 
auditor  to  appropriate  to  his  own  use  the  fees  therein 
Rpeeifted,  but  repealed,  as  well,  so  much  of  the  section  as 
c'luthorized  him  to  receive  such  fees  for  any  purpose. 
These  foes  were,  by  the  provisions  of  the  constitution, 
required  to  be  paid  into  the  treasury  of  the  state  in  ad- 
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yance  of  the  rendition  of  the  service  which  the  statute 
made  it  the  auditor's  duty  to  perform.  The  money  then, 
it  must  be  conceded,  was  received  without  authority  of 
law.  Being  so  received,  is  the  defendant  guilty  of  em- 
bezzlement under  section  124  of  the  Criminal  Code,  by 
reason  of  having  converted  it  to  his  own  use?  Resolved 
into  its  elements  the  proposition  is  this:  (1)  Did  this 
money  belong  to  the  state,  and  (2)  does  the  defendant  fall 
within  the  class  of  persons  against  whom  the  penalties 
of  the  section  are  denounced? 

It  is  settled  by  a  long  line  of  decisions  in  other  states 
that  taxes  or  oth(*r  public  revenues  collected  by  an 
officer  acting  under  color  of  an  unconstitutional  law  or 
void  ordinance  belong  not  to  himself,  but  to  the  mu- 
nicipal or  political  corporation  w^hose  commission  he 
bears.  {Chandler  v.  f^tat(\  1  Lea  [Tenn.]  296;  Village  of 
Glean  v.  King,  116  N.  Y.  355;  Swan  v.  State,  48  Tex.  120; 
Morris  v.  State,  47  Tex.  583;  Waters  v.  State,  1  Gill  [Md.] 
302;  Commontrealfh  v.  City  of  1  Philadelphia,  27  Pa.  St.  497; 
Middleton  r.  State.  120  lud.  166;  Mai/or  v.  Harrison,  30  N. 
J.  L.  73.)  Here  the  defendant,  acting  under  color  of  a 
statute  originally  valid,  but  repealed  in  part  by  implica- 
tion on  the  adoption  of  the  present  constitution,  collected 
fees  due  the  state  for  official  services  rendered  by  him  as 
auditor  of  public  accounts;  and  now,  after  having  ren- 
dered services  to  the  insurance  companies  as  the  agent 
of  the  state,  and  after  having  assumed  to  act  for  the  state 
in  collecting  the  fees  due  for  such  services,  he  cannot  be 
heard  to  deny  that  the  fees  so  collected  and  received  be- 
long to,  and  are  the  property  of,  the  state.  The  applica- 
tion of  the  doctrine  of  estoppel  to  the  facts  in  this  case 
has  made  the  money  in  question  the  money  of  the  state; 
and  it  must  be  so  regarded  whether  its  title  be  drawn  in 
question  in  a  civil  or  in  a  criminal  case.  The  law  does 
not  require  us  to  hold  to-day  in  a  criminal  action  that  it 
is  not  the  state's  money,  and  to-morrow  in  a  civil  action 
that  it  is.  In  the  case  of  State  v.  Spaulding,  24  Kan.  1,  it 
was  held  that  where  a  city  officer,  pursuant  to  a  custom 
58 
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of  long  standinji:,  but  without  any  other  color  of  rijjht, 
collected  fees  due  to  the  city  for  services  rendered  by  h!m. 
such  fees  belonji^ed  to  the  city,  and  that  by  their  appni- 
priation  to  his  own  use  he  was  guilty  of  embezzlement- 

But  was  the  defendant  one  of  the  persons  against 
whom  section  124  of  the  Criminal  Code  is  directed? 
AVhatever  may  be  the  rule  in  other  jurisdictions^  the 
question  is  no  longer  an  open  one  in  this  state.  It  has 
been  effectually  set  at  rest  by  the  decision  in  the  ease  of 
i^tate  V.  Jjcidtke,  12  Neb.  171.  The  language  of  the  section, 
"any  officer  or  other  person  charged  with  the  collection, 
receipt,  safe-keeping,  transfer,  or  disbursement  of  the 
public  money,-'  etc.  (Criminal  Code,  sec.  124),  is,  unques- 
tionably, descriptive  of  the  persons.who  may  be  punished 
under  its  provisions,  and  is,  therefore,  descriptive  of  the 
offense.  It  is,  of  course,  true  that  the  defendant  was  not 
charged  by  any  valid  law  with  the  collection  or  re<'eipt 
of  the  moneys  here  in  question,  but  ^laving  collected  and 
received  them  under  color  of  his  office,  it  became  his  dutr 
to  safely  keep  them  and  transfer  them  to  the  treasury  of 
the  state.  And  this  was  not,  as  intimated  in  the  case  of 
San  Ltm  Obispo  County  r.  Farnam,  108  Cal.  562,  41  Pac. 
liep.  445,  a  duty  due  firm  liim  as  a  private  citizen,  but  one 
arising  out  of,  and  resulting  from,  his  official  station. 
Upon  this  point  the  Leidtkc  Case  is  direct  authority;  for. 
by  the  judgment  of  this  court,  a  peremptory  writ  of  man- 
damus was  awarded  against  Leidtke  to  compel  him  to  p:iy 
to  the  state  treasurer  fees  collected  by  him  as  auditor  un- 
der the  provisions  of  section  32  aforesaid.  The  writ  could 
not  have  issued  against  him  as  a  mere  private  debtor  of 
the  state.  It  could  have  issued  only  to  coerce  the  perform- 
ance of  an  official  duty.  {Thatelier  v.  Adanis  Connty.  19 
Neb.  485;  Txiflin  r.  State,  49  Neb.  614.) 

I  am  not  prepared  to  say  that  I  should  agree  to  the  rule 
established  by  the  Lvidtke  Vase  were  the  question  novr 
presented  for  the  first  time.  But  that  decision  has  stood 
unchallenged  for  nearly  twenty  years.  It  may  be  con- 
trary to  the  weight  of  authority,  but  it  has  the  support  of 
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sound  reason;  and,  to  say  the  least,  it  is  not  so  serious  an 
impediment  in  the  way  of  justice  as  to  call  for  a  judicial 
repeal.  The  principle  on  which  it  rests  ha«  the  sanction 
of  very  eminent  authority.  It  is  precisely  the  same  prin- 
ciple which  controlled  the  decision  in  the  case  of  State  t\ 
SpauMhiffj  supra.  In  that  case  the  conviction  was  not 
sustained  because  Spaulding  was  agent  of  the  city  to 
collect  license  moneys.  In  truth  he  was  not,  and  could 
not  have  been,  such  agent, — an  exclusive  agency  for  that 
purpose  was,  by  ordinance,  vested  in  the  city  treasurer; 
but  having  by  an  assumption  of  authority  obtained  the 
money  which  he  embezzled,  he  was  estopped  from  deny- 
ing that  such  assumption  was  false.  From  the  opinion 
written  by  Brewer,  J.,  now  of  the  supreme  court  of  the 
United  States,  I  quote  as  follows:  "We  do  not  aflBirm  that 
the  city  was  concluded  by  the  defendant's  acts,  nor  in- 
deed that  any  one  is  estopped  but  himself.  But  we  hold 
that  when  one  assumes  to  act  as  agent  for  another,  he 
may  not,  when  challenged  for  those  acts,  deny  his  agency; 
that  he  is  estopped  not  merely  as  against  his  assumed 
princip^,  but  also  against  the  state;  that  one  who  is 
agent  enough  to  receive  money  is  agent  enough  to  be  pun- 
ished for  embezzling  it.  An  agency  de  facto,  an  actual 
even  though  not  a  legal  employment,  is  sufficient.  The 
language  of  the  statute  is,  'If  any  officer,  agent,  clerk,  or 
servant  of  any  corporation,  or  any  person  employed  in 
such  capacity.'  *  *  *  He  [the  defendant]  volun- 
tarily assumed  full  charge  of  this  entire  matter,  includ- 
ing the  receipt  of  the  money  and  the  issue  of  the  license. 
The  money  was  paid  to  him  because  of  his  office  and  to 
induce  his  official  action,  and  he  may  not  now  say  that  it 
was  not  received  *by  virtue  of  his  employment  or  office,' 
or  that  its  receipt  was  not  one  of  the  prescribed  legal 
duties  of  such  office.  *  *  *  He  may  not  enter  into 
the  employment  and  then  deny  its  terms  or  responsibili- 
ties. He  is  estopped  from  saying  that  this  money  which 
he  embezzled  is  not  the  money  of  the  city."  It  is  no  more 
true  as  a  legal  proposition  that  Spaulding  was  the  agent 
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of  the  city,  or,  in  the  language  of  the  Kansas  statute, 
"employed  in  such  capacity,"  than  it  is  that  the  defendant 
in  this  case  was  "charged  with  the  collection,  receipt 
safe-keeping,  transfer,  or  disbursement  of  the  public 
money."  Nevertheless,  he  was  convicted  and  the  convic- 
tion sustained  because  the  law  did  not  permit  him  to 
assert  the  truth  and  rely  on  it  as  a  defense.  So  it  seems 
to  me  that  the  defendant  Moore,  having  obtained  the 
money  in  question  for  the  state  by  the  exertion  of  his 
official  authority,  should  not  be  permitted  to  deny  that  he 
held  it  in  his  official  capacity.  The  remarks  of  Mr. 
Bishop  in  his  work  on  criminal  law  are  pertinent  here. 
The  author  says:  "In  reason,  whenever  a  man  claims  to 
be  a  servant  while  getting  into  his  possession  the  prop- 
erty to  be  embezzled,  he  should  be  held  to  be  such  on  his 
trial  for  the  embezzlement.  This  proposition  is  not  made 
without  considering  what  may  be  said  against  it.  And 
a  natural  objection  to  it  is  that  when  a  statute  creates 
an  offense  which  by  its  words  can  be  committed  only  by 
a  'servant,'  an  extension  of  its  penalties  to  one  who  is  not 
but  only  claims  to  be  such,  violates  the  sound  rule  of 
statutory  interpretation  whereby  the  words,  taken 
against  defendants,  must  be  construed  strictly.  But 
why  should  not  the  rule  of  estoppel,  known  throughout 
the  entire  civil  department  of  our  jurisprudence,  apply 
equally  in  the  criminal?  If  it  is  applied  here,  then  it 
settles  the  question;  for  by  it  when  a  man  has  received 
a  thing  of  another  under  the  claim  of  agency,  he  cannot 
turn  around  and  tell  the  principal,  asking  for  the  thing: 
'Sir,  I  was  not  your  agent  in  taking  it,  but  a  deceiver  and 
a  scoundrel.'  When,  thereafter,  the  principal  calls  the 
man  under  these  circumstances  to  account,  he  is  estopped 
to  deny  the  agency  he  professed,  why  also,  if  he  is  then 
indicted  for  not  accounting,  should  he  not  be  equally 
estopped  on  his  trial  upon  the  indictment?"  (2  Bishop, 
Criminal  Law  [7th  ed.],  ch.  16,  sec.  364.)  The  rule  thus 
stated  has  been  recognized  and  approved  in  State  r. 
Spavlding,  svpra,  State  t\  O'BrieUy  94  Tenn.  79,  and  People 
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V.  Royce,  106  Cal.  173,  37  Pac.  Rep.  630.  It  has  also  re- 
ceived recent  recognition  from  this  court.  In  the  case  of 
Bartley  v.  State,  53  Neb.  310,  the  contention  of  the  defend- 
ant that  the  depository  act  is  unconstitutional  is  an- 
swered in  the  following  language:  "It  is  urged  that  the 
court  erred  in  assuming  in  the  tenth,  eleventh,  and  fif- 
teenth paragraphs  of  the  charge  the  validity  of  the  de- 
pository law.  An  elaborate  argument  is  made  in  the 
briefs  against  the  validity  of  that  piece  of  legislation  on 
grounds  other  than  those  heretofore  considered  by  this 
court.  We  must  be  excused  from  entering  upon  a  dis- 
cussion of  the  subject  at  this  time,  as  the  defendant  is 
in  no  position  now  to  assert  that  the  public  moneys  of 
the  state  were  not  rightfully  on  deposit  in  the  Omaha 
National  Bank.  He  recognized  the  validity  of  the  stat- 
ute by  placing  the  moneys  of  the  state  in  said  bank,  and 
it  would  indeed  be  a  reproach  upon  the  law  to  permit 
him  to  assail  the  depository  law  in  a  prosecution  for  the 
embezzlement  of  the  public  funds  so  deposited  by  him. 
It  was  the  money  of  the  state  that  went  into  the  bank, 
and  it  was  likewise  the  money  of  the  state  that  paid  the 
check,  whether  the  bank  was  a  lawful  state  depository 
or  not."  From  these  citations  it  appears  that  the 
Leidtke  Case  does  not  stand  solitary  and  alone.  The  prin- 
ciple on  which  it  was  decided  is  not  a  pernicious  one,  to 
say  the  least,  and  it  should,  in  my  judgment,  be  adhered 
to.  The  defendant,  by  his  plea  of  guilty,  has  confessed 
that  he  received  the  money  embezzled  as  auditor  of 
public  accounts,  and  I  do  not  think  we  should  either  di- 
rectly or  by  necessary  implication  overturn  one  of  our 
own  decisions  in  order  to  hold  that  his  confession  is  false. 
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Abatement.    See  Executors  and  Administrators,  1. 

Abuse  of  Process.    See  Executions,  22-24. 

Accession  and  Confusion.    See  Banks  and  Banking,  5, 6. 

Accomplice.     See  Criminal  Law,  6. 

Accounting.    See  Guardian  and  Ward,  1. 

Acknowledgment. 

1.  As  between  the  parties  an  acknowledg-inent  is  not  essen- 
tial to  the  validity  of  a  conveyance,  unless  the  property  is 

a  homestead  or  the  purpose  to  bar  dower.    Linton  v.  Cooper,  400 

2.  A  conveyance  by  a  married  woman  of  her  separate  prop- 
erty, not  her  homestead,  is  valid  between  the  parties, 
though  not  acknowledged .    Id, 

Actions.  See  Corporations,  6,  7.  Executors  and  Administra- 
tors, 1,  8.  Judgments,  3.  Limitation  of  Actions.  Money 
Paid.  Parties,  2.  Pleading,  1,  10,  11.  Sheriffs  and 
Constables.  Statutes,  5.  Subrogation,  3.  Taxation,  5. 
Vendor  and  Vendee,  2,  3. 

1.  One  pleading  facts  sufficient  to  constitute  a  cause  of  action 
may  have  proper  relief,  whether  the  case  is  denominated  an 
action  at  law  or  a  suit  in  equity.    Alter  r.  Bank  of  t^torkhnm,  223 

2.  One  not  a  party  to  a  contract  may  maintain  an  action 
thereon,  where  it  was  made  for  his  benefit  or  for  the  benefit 

of  a  class  to  which  he  belongs.    Rohman  v.  Gainer 474 

3.  After  revivor  in  name  of  plaintiff's  devisee  of  an  action  to 
quiet  title,  to  obtain  possession  of  realty,  and  to  recover 
rents,  a  decree  for  plaintiff- was  held  proper  though  the  land 
was  charged  with  the  fair  value  of  defendant's  improve- 

i^           ments,  some  of  which  were  made  after  commencement  of 
!^  the  suit.    Thompson  v.  Thompson 490 

4.  An  insurer  which  paid,  and  took  an  assignment  of,  a  policy 
on  partially  insured  property  negligently  fired  by  a  railroad 
company,  held  not  precluded,  by  knowledge  of  an  action  in 
which  said  company  permitted  insured  to  recover  judgment 
for  the  remainder  of  the  loss,  from  afterward  maintaining 
suit  against  said  company  for  the  amount  of  insurance  so 
paid.    Omaha  d  R,  Y.  R.  Co,  v,  Granite  State  Fire  Ins,  Co 514 

Administrators.    See  Executors  and  Administrators, 

(866) 
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AdmiMions.    Bee  Ktibbivce,  20. 
Adoption.    See  Parent  and  Child. 

Adverse  PoMOMion. 

1.  One  who  claims  under  a  tax  deed  or  by  adverse  possession 
does  not,  by  causing'  to  be  recorded  the  patent  from  the 
United  States  to  another,  acknowledge  title  paramount  in 
that  other.    Oldig  r.  Fisk 157 

2.  The  purchase  or  attempted  purchase  of  an  outstanding  title 
by  one  in  adverse  possession,  and  before  the  expiration  of 
the  statutory  period,  is  not  alone  sufficient  to  break  the 
continuity  of  possession  or  divest  it  of  its  adTcme  charac- 
ter, althouj^h  the  occupant  may  believe  that  he  is  thereby 
acquiring  the  true  title.    Jd. 

3.  One  taking  possession  of  realty  as  the  tenant  of  another 
cannot  hold  it  adversely  to  lessor  without  first  surrendering 
the  premises.    Pcrkina  v,  PoHh 444 

4.  Rule  as  to  what  shall  constitute  indicia  of  adverse  posses- 
sion.   Ijetcon  V.  Heath 707 

6.  To  eKtablish  title  by  virtue  of  the  operation  of  the  statute 
of  limitations  there  must  hH\e  been  maintained  by  the 
party  asserting  it  an  actual,  continuous,  notorious,  and 
adverse  possession  under  claim  of  ownership  during  the  full 
period  required  by  statute.    Id. 

Ailldavits.    See  Review,  19. 

1.  A  notary  public  who  is  the  attorney  of  one  of  the  parties 
to  an  action  is  not  permitted  to  take  the  affidavit  of  his 
client  for  the  purpose  of  procuring  an  attachment.    Horkef 

c.  KendaH 528 

2.  An  affidavit  to  procure  an  attachment,  sworn  to  before  a 
notary  who  is  plaintiff's  attorney,  is  not  a  nullity,  but  an 
irregularity  which  cannot  be  attacked  collaterally.    Idm 

Agister's  Lien.    See  Animals. 

Aliens. 

Though  a  declaration  of  intention  to  become  a  citizen  may 
constitute  a  resident  alien  an  elector,  this  status  does  not 
extend  to  his  son  because  the  declaration  was  made  before 
the  son  attained  his  majority.    Hayxoood  v.  Marshall 220 

Alimony.     See  Divorce. 

Amendments.    See  Pleading,  4,  5.    Review,  56.    Statutes,  6-8. 

Amercement.    See  Sheriffs  and  Constablss. 

Animals. 

1.  One  feeding  and  caring  for  live  stock  pursuant  to  a  con- 
tract with  the  owner  has  a  lien  on  the  stock  to  secure  the 
claim  for  feed  and  care,    Weber  v.  Whetstone 372 

2.  An  agister  cannot  be  deprived  of  his  lien  except  by  his  vol- 
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iintary  relinquishment  thereof,  or  by  such  conduct  as  estops 
him  from  asserting  it.    Id. 

3.  A  purchaser  of  live  stock  is  charged  with  notice  of  an  agist- 
er's lien.   Id. 

4.  The  owner's  taking  of  live  stock  from  possession  of  the 
agister  without  his  consent  does  not  divest  him  of  his  lien. 
Id. 

5.  That  one  purchased  live  stock  for  value  without  actual 
notice  of  an  agister's  lien»  affords  no  protection  against 
such  lien.    Id. 

Appeal.    See  Review. 

Deiinitions  of  "appeal."  Nebraska  Loan  d  Triist  Co,  v.  Lincoln 
de  B.H,R.Go 248 

Appearance. 

1.  A  defendant  who  voluntarily  submitted  to  the  jurisdiction 
of  the  court  cannot  be  heard  afterward,  by  answer,  to  ques- 
tion such  jurisdiction.    Shabata  v.  Johnston 12 

2.  Upon  review  an  order  overruling  a  special  appearance  may 
be  sustained  where  the  affidavit  upon  which  such  appear- 
ance was  based  is  not  in  the  record.    Life  Ins.  Clearing  Co, 

V.  Altschuler 482 

Appraisement.    See  ExEcrxioNS,  5-10. 
Assessments.    See  Cobforatiox^s,  1,  2.    Taxation. 
Assignments.    See  Actions,  4.    Evidence,  21.    Exemption,  3. 
Assignments  of  Error.  .  See  Review,  7-15. 
Assumpsit.    See  Money  Paid. 

Attachment.    See  Exemption,  3.    Sheriffs  and  Constables. 

1.  Distribution  of  proceeds  of  chattel-mortgage  sale  of  goods 
replevied  by  mortgagee  from  a  sheriff  who  seized  them 
under  writs  of  attachment.  Sarpy  County  State  Bank  V. 
Hinkle  ! .  108 

2.  n  affidavit  to  procure  an  attachment,  sworn  to  before  a 
notary  public  who  is  plaintiff's  attorney,  is  not  a  nullity, 
but  an  irregularity  which  cannot  be  attacked  collaterally. 
Borkey  v.  Kendall 622 

3.  A  notary  public  who  is  the  attorney  of  one  of  the  parties 
to  an  action  is  not  permitted  to  take  the  affidavit  of  his 
client  for  the  purpose  of  procuring  an  attachment.    Id. 

4.  An  officer  from  whom  goods  held  under  attachments  have 
been  replevied  may  prove  the  attachments  under  a  general 
denial;  and  though  he  adds  to  the  general  denial  a  special 
plea  of  one  attachment,  he  may  prove  other  attachments. 
Id. 

5.  The  rule  that  an  officer  attaching  property  in  possession  o^ 
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a  stranger  must  not  only  prove  that  the  attachment  defend- 
ant was  indebted  to  plaintiff,  but  that  the  attachment  was 
regularly  issued,  does  not  require  that  strict  regularity  in 
all  the  attachment  proceedings  must  be  shovm,  but  only 
that  there  was  such  a  substantial  compliance  with  every 
essential  requirement  as  to  create  a  valid  lien.    Jd. 

6.  The  mere  fact  that  in  justifying  the  levy  of  an  attachment 
in  a  replevin  action  the  defendants  in  their  answer  alleged 
that  the  transfer  under  which  plaintiff  claimed  title  was 
made  with  intent  to  hinder,  delay,  and  defraud  creditors 
did  not  vary  the  pro\'isions  of  the  statute.    Coon  r.  McClurt,  622 

7.  An  instruction  which  required  the  concurrence  of  an  intent 
to  hinder,  delay,  and  defraud  creditors,  to  render  void  trans- 
fers of  a  certain  class,  held  erroneous  where  the  provision 
of  the  statute  is  that  the  intent  may  be  either  to  hinder, 
delay,  or  defraud.    Id, 

8.  Evidence  held  sufficient  to  Justify  the  submission  of  the 
case  to  the  jury  on  the  theory  that  a  sale  was  merely  col- 
orable and  made  to  hinder  or  delay  a  creditor  in  the  collec- 
tion of  his  claim.    Bennett  r.  Warner 780 

Attorney  and  Client.     See  Judgments,  6. 

1.  Section  118  of  the  Code,  relating  to  verification  of  pleadings 
and  providing  that  nothing  in  that  section  Sihall  be  con- 
strued to -prohibit  an  attorney  who  is  a  notary  public  from 
swearing  a  client  to  any  pleading  or  affidavit  in  any  pro- 
cet'ding  in  the  courts,  does  not  apply  to  affidavits  other  than 
those  verifying  pleadings.     Horkey  v.  Kendall 522 

2.  A  defendant  signing  and  verifying  as  plaintifTs  attornev  a 
petition  averring  that  he  owed  plaintiff  a  certain  sum  and 
pniying  for  judgment  against  himself  cannot,  on  appeal 
from  a  decree  as  prayed,  be  relieved  in  the  supreme  court. 
Trouj)  V.  Horbach 796 

Attorney  (General.    See  Criminal  Law,  10. 

Attorneys'  Fees.     See  Costs,  1. 

Attornment.    See  Landlord  and  Tenant. 

Auction.     See  Chattel  ^Mortgages,  2. 

Auditor  of  Public  Accounts.     See  Office  and  Officers,  6,  7. 

Baggage.     See  Carrikrh,  2. 

Bail  and  Recognizance.     See  Criminal  Law,  4. 

Bailment.     See  IJanks  and  IJankino,  3.     Chattel  Mortcaoes.  3. 
Evidence  heUl  to  show  a  sale  of  a  certificate  of  deposit,  and 
not  a  bailment  for  collection.     United  States  Nat,  Bank  r. 
Oeer  W 

Ballots.     Ste  Klkitions. 
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Banks  and  Banking.     See  Usury,  1. 

1.  A  findinj^  adverse  to  the  contention  that  a  banking-  corpo- 
ration had  ceased  to  exist  by  lapse  of  time  will  be  sustained 
where,  on  each  side,  the  evidence  is  of  like  character  with  a 
preponderance  in  favor  of  the  finding  rather  than  against 

it.    f<habata  v.  Johnston 12 

2.  Evidence  held  to  show  that  a  bill  of  exchange,  drawn  to  the 
order  of  a  bank  by  its  customer,  the  amount  of  which  was 
placed  to  the  customer's  credit,  became  the  property  of  the 
bank,  and  was  not  entrusted  to  it  merely  for  collection. 
Hiytjins  v.  Haydm 61 

3.  A  petition  seeking  to  charge  a  trust  on  property  in  the 
hands  of  the  receiver  of  an  insolvent  bank  may  allege  that 
the  bank  obtained  the  property  as  bailee,  and  at  the  same 
time  charge  that  it  was  obtained  by  fraudulent  concealment 
of  insolvency,  and  relief  may  be  granted  on  the  latter 
ground,  though  the  former  be  not  proved.    Id. 

4.  Where  a  bank  remains  open  and  holds  itself  out  as  ready 
to  transact  business,  this  is  an  implied  representation  of 
solvency,  and  for  its  officers  to  then  receive  a  deposit,  know- 
ing it  to  be  hopelessly  insolvent,  is  a  fraud,    /d. 

5.  Where  a  bank  remains  open  and  its  officers  receive  a  de^iosit 
knoM'ing  that  it  is  insolvent,  the  depositor  may  rescind  the 
contract  of  deposit  and  recover  back  the  thing  deposited, 
while  it  or  its  proceeds  may  be  distinguished  in  specie,  and 
before  they  have  become  commingled  with  the  general 
assets  of  the  bank.    Id, 

G.  Evidence  held  to  justify  a  finding  that  the  proceeds  of  a  de- 
posit in  an  insolvent  bank  had  been  preserved  separate,  and 
not. commingled  with  general  assets.     Id, 

7.  Where  one  in  accordance  with  a  long  course  of  business 
deposits  in  his  own  name  as  agent  moneys  of  his  principal, 
with  the  latter's  consent,  in  a  bank  which  becomes  insolv- 
ent, the  moneys  will  not  be  declared  a  trust  fund  in  favor  of 
the  principal  and  established  as  a  preferred  claim,     imitate 

V.  Thomas 464 

8.  The  giving  of  credit  as  a  deposit  for  the  amount  of  a  check, 
by  the  bank  upon  which  it  is  drawn,  is,  in  contemplation  of 
law,  a  payment  of  the  check  in  money.    Hartley  v.  State 311 

Bill  of  Exceptions.    See  New  1'rial,  1.     Review,  16-22. 

1.  A  question  of  fact  determined  by  a  county  board  cannot  be 
reviewed  on  error  in  absence  of  a  statute  providing  a 
method  for  preserving  the  evidence.    Keens  r.  Buffalo  County^      1 

2.  A  certificate  "that  the  foregoing  is  all  the  evidence  offered 
by  either  party  on  the  trial  of  the  cause"  is  not  sufficient  to 
embrace  the  voir  dire  examination  of  a  juror,  or  the  evidence 
adduced  on  the  hearing  of  a  challenge  to  the  whole  panel  or 
array  of  jurors.    Durfee  r.  State 214 
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3.  The  official  reporter's  default  in  preparing"  a  transcript  of 
the  testimony  does  not  authorize  the  submission  of  the  bill 
after  expiration  of  the  time  fixed  by  law  and  the  order  of  the 
court.    Matlif  xcs  r.  Mulford 252 

4.  A  certificate  by  the  clerk  of  the  district  court  merely  stat- 
ing that  the  original  bill  was  filed  in  his  oifice  on  a  certain 
date  is  insufficient  to  identify  a  document  contained  in  the 
transcript  as  being  either  such  original  bill  or  a  copy. 
Shaffer  v.  Vincait 449 

5.  Where  forty  days  are  given  to  prepare  a  bill  of  exceptions, 
the  draft  of  the  bill  and  proposed  amendments  are  submit- 
ted to  the  trial  judge  in  time  if  presented  to  him  ivithin 
sixty  days  after  the  final  adjournment  of  the  term  at  which 
the  decision  was  rendered,    ^tate  v.  Scott 571 

6.  Where  a  bill  of  exceptions  filed  in  the  supreme  court  has 
been  remanded  with  permission  to  the  lower  court  to  rule 
on  a  motion  to  correct  the  bill,  additional  matter  properly 
inserted  by  the  trial  judge  and  certified  to  the  appellate 
court  will  not  be  eliminated  on  motion  of  defendant  in 
error.    Macfarland  v.  West  Side  Improvement  Ass^n 421 

Bills  and  Kotes.    See  Negotiable  Instbuments.    Usury. 

Bonds.  See  Counties,  6.  Municipal  Corporations,  1,  2.  Office 
AND  Officers,  1,  2,  4.  Pleading,  10,  11.  Principal  and 
Surety,  2-5.    Taxation,  7,  8. 

1.  In  an  action  on  the  official  bond  of  a  county  treasurer, 
answer  held  to  plead  an  adjudication  against  the  county  by 
the  allowance  of  a  claim  by  the  county  board  in  its  judicial 
capacity.    Trites  v.  Hitchcock  County 79 

2.  In  a  suit  on  a  bond,  an  answer  pleading  that  a  defendant 
signed  on  condition  that  others  named  should  also  sign 
before  the  bond  should  be  delivered  and  that  such  others 
did  not  sign,  is  insufficient  unless  it  further  alleges  that 
plaintiff  had  notice  of  the  condition.  Hart  v.  Mead  Invest- 
ment Co 153 

8.  Where  one  of  several  defendants  who  are  sued  on  a  bond 
obtains  a  favorable  verdict  on  the  ground  that  her  signature 
had  been  procured  by  fraud,  the  other  defendants,  against 
whom  a  verdict  is  at  the  same  time  rendered,  cannot  be 
heard  to  complain  of  the  judgment  because  the  release  of 
the  successful  defendant  also  released  them,  they  not  having 
pleaded  the  invalidity  of  her  obligation  as  a  defense  for 
themselves.   Id, 

4.  A  statutory  bond  is  not  void  for  want  of  a  penalty  nor  be- 
cause the  beneficiaries  are  named  as  obligees  instead  of  a 
trustee  according  to  statutory  requirements.  United  States 
Wind  Engine  d  Pump  Co.  v.  Drexel 771 

5.  A  bond  to  protect  persons  furnishing  labor  or  material  for 
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a  public  building-  under  the  laws  of  Iowa  is  not  binding 
until  accepted  and  approved  by  the  proper  officer.  Id. 
6.  The  approval  of  an  irregular  bond  limited  to  certain  bene- 
ficiaries named  therein  and  based  on  an  expres^s  waiver  of 
their  rights,  is  a  rejection  of  such  bond  as  to  all  other  per- 
sons for  whose  benefit  it  was  intended.    Id 772 

Books.    See  Evidence,  17.    Eeview»  18. 

Briefs.    See  Review,  10. 

Brokers.    See  Factors  and  Brokers. 

Builders'  Contracts.    See  Contracts,  2. 

Burden  of  Proof.    See  Evidence,  7.    Husband  and  Wife,  7.    Prin- 
cipal AND  Agent,  4.    Sheriffs  and  Constables. 

Burglary. 

1.  Instructions  held  not  erroneous.    Car  rail  v.  State 432 

2.  Evidence  held  sufficient  to  sustain  a  conviction.    Id, 

3.  By  section  48  of  the  Criminal  Code,  breaking  and  entering 
in  the  night-season  are  essential  elements  of  the  crime  of 
burglary.    Bergeron  v.  State 752 

4.  Where  an  information  for  burglary  charges  that  the  break- 
ing and  entering  were  effected  with  the  intent  to  steal,  it 
is  necessary  to  prove  that  the  property  possessed  some 
value,  and  was  within  the  building.    Id, 

Carlisle  Tables.    See  Evidence,  6. 

Carriers.     See  Statute  of  Frauds,  2. 

1.  The  office  of  a  telegraph  company  is  that  of  -a  carrier  of 
intelligence,  with  rights  and  duties  analogous  to  those  of 
carriers  of  goods  and  passengers.  Ferry  v.  (German-American 
Bank 89 

2.  A  carrier's  check  for  baggage  is  prima  facie  evidence  that 
the  baggage  was  delivered  to  the  carrier,  and  when  such  a 
check  has  been  introduced  in  evidence  the  burden  of  proof 
is  on  the  party  alleging  non-delivery.  Chicago,  B,  d  Q.  R, 
Co.  V,  Stccar 95 

Caveat  Emptor.    See  Executions,  4. 

Chattel  ^(ortgages.    See  Principal  and  Surety,  7.     Sales,  7. 

1.  Distribution  of  proceeds  of  chattel  mortgage  sale  of  goods 
replevied  by  mortgagee  from  a  sheriff  who  seized  them 
under  writs  of  attachment.  Sarpy  County  State  Bank  v, 
Hinkle  108 

2.  One  who  claims  an  interest  in  chattels  by  virtue  of  his  bid 
therefor  upon  the  foreclosure  of  a  mortgage  thereon  by  sale 
at  public  auction  cannot  be  heard  to  question  the  regularity 
of  a  subsequent  sale  of  the  same  chattels  rendered  neces- 
sary by  his  own  refusal,  by  payment,  to  make  good  his  bid. 
Vndeland  v.  Stanfleld 120 
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3.  Where  mortgfag-or  converts  the  chattels  into  cash  and  de- 
lK>8its  the  money  with  an  agent  having*  notice  of  the  lien, 
mortgagee  may  sue  the  agent  for  the  proceeds  of  the  prop- 
erty, and  the  fact  that  the  former  did  not  pursue  and  seize 
the  chattels  does  not  afford  the  agent  a  defense  to  the 
action.    Alter  v.  Bank  of  Stockham ^24 

4/ Doctrine  of  subrogation  held  applicable  to  a  ciu^e  invoUing 
chattel  mortgages.    Aultmnn  v.  Bialujit 545 

Checks.    See  ('ovxty  Treasirer. 

Citixenship.     See  Aliens. 

Clerk  of  Court.    See  Payment,  2. 

A  clerk  cannot  make  an  aflidavit  before  his  own  deputy. 
Horkey  r.  Kendall 527 

Collateral  Attack.     See  Execitors  and  Administrators,  10.    . 

Complaint.    See  Indictment  and  Information,  3-5. 

Compromise  and  Settlement.      See  Evidence,  28. 

Consideration.    See  Hi  siiand  and  Wife,  1,  2.    Insanity,  3. 

Constables.    See  SiiERiFt-s  and  Constables. 

Constitutional  Law.     See  Eminent  Domain,  5.    Statutes. 

1.  In  authorizing  taxes  the  legislature  may  decide  what  is  and 
what  is  not  a  public  purpose,  but  its  determination  of  the 
question  is  not  conclus-uve  upon  the  courts.     State  v.  Cormll,  55G 

2.  Section  24,  article  5,  of  the  constitution  prohibits  all  execu- 
tive officers,  except  the  state  treasurer,  from  receiving  fees 
for  sei-xices,  and  requires  such  fees  to  be  paid  in  advance 
into  the  state  treasury.    Moore  r.  State S31 

Construction.     See  Contracts,  3. 

Continuance. 

1.  Denial  of  a  continuance  sought  on  the  ground  of  the  ab- 
sence of  a  witness  is  not  prejudicial  error,  where  the  wit- 
ness was  placed  on  the  stand  during  the  trial  and  examined 
by  the  parties.    Hartford  Fire  Ins.  Vo.  r.  Vorey 200 

2.  An  application  failing  to  disclose  the  names  of  absent  par- 
ties whose  testimony  is  desired  and  the  nature  of  their 
testimony  may  be  denied.    Life  Jnf(.  (learimj  Co,  v.  Altschuler,  4S2 

Contracts.     See  Execitions,  2.    Factors  and  I^rokers.    Husband 
AND  Wife,  4-6.     Insanity,  2,  3.     Interest.     Municipal 

CORFORATIONS,  1,  2.     SALES.     STATUTE  OF  F^RAUDS.     VeNDOB 

AND  Vendee. 

1.  One  not  a  party  to  a  contract  may  maintain  an  action 
thereon,  where  it  was  made  for  his  benefit  or  for  the  benefit 

i  of  a  class  to  which  he  belongs.    Rohtnan  r.  Oaiser 474 

2.  In  a  contract   between  the  state  and  a  x>^rson  contracting 
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with  it  for  the  erection  of  a  public  building",  a  provision  im- 
posing on  the  contractor  the  duty  of  paying"  for  materials 
used  in  the  building  is  valid.    Id. 

3.  Where  the  meaning-  of  a  written  contract  can  be  ascertained 
without  the  aid  of  extrinsic  evidence,  it  should  be  inter- 
preted by  the  court  and  not  by  the  jury.    Ricketts  r.  RogerH. .  477 

4.  To  establish  an  express  contract  there  must  be  shown  what 
amounts  to  a  definite  proposal  and  an  unconditional  and 
absolute  acceptance.    McUck  r.  KclUy 509 

6.  Construction  of  a  contract  providing*  for  compensation  of 
an  insurance  agent.    Bankerfi  Life  Ins.  Co.  r.  Stephens 660 

Conveyaxices.     See   Acknowledgment.     Estoppel,  2-5.     Vendob 
AND  Vendee. 

Corporations.     See  Insx^rance,  6.    MrmciPAL  Corporations. 

1.  The  capital  stock  of  a  corporation  must  be  fully  subscribed 
before  an  action  will  lie  against  a  subscriber  to  recover  as- 
sessments thereon,  unless,  by  law  or  charter  provision,  the 
corporation  is  permitted  to  proceed  with  its  main  design 
with  a  less  subscription.  Macfarlatid  v.  West  Side  Improve- 
ment Ass*n 417 

2.  A  subscriber  of  capital  stock  may  either  waive  or  estop  him- 
self from  setting  up  the  defense,  in  a  suit  for  assessments, 
that  the  entire  stock  has  not  been  subscribed.    Id. 

3.  Where  a  corporation's  treasurer  pays  certain  assessments, 
receives  payment  of  assessments  from  others,  and  disburses 
funds  of  the  corporation  in  carrying  out  its  main  object,  he 
is  estopped  from  asserting  that  the  stock  has  not  all  been 
subscribed,  though  he  was  ignorant  of  the  deficienc3'.     Id. 

4.  Where  the  treasurer  with  consent  of  the  promoters  permits 
an  agent  to  perform  the  active  duties  of  the  office,  he  is  re- 
sponsible for  the  agent's  acts  and  is  chargeable  with  notice 
of  facts  learned  by  the  agent  in  the  performance  of  such 
duties.     Id. 

5.  The  directors  of  an  insolvent  corporation  cannot  lawfully 
appropriate  its  assets  to  the  payment  of  debts  due  them 
from  it,  to  the  exclusion  of  other  creditors.  Wyman  v. 
Williams  670 

6.  A  suit  by  the  receiver  of  a  corporation  against  subscriberg 
to  recover  unpaid  stock  subscriptions  will  not  lie  until  the 
amount  justly  due  from  the  corporation  has  been  ascer- 
tained and  the  corporate  property  exhausted.     Id. 

7.  Where  the  directory  of  a  corporation  makes  a  call  for  un- 
paid subscriptions,  such  call  becomes  at  once  corporate 
property  for  which  a  receiver  subsequently  appointed  may 
sue.    Id. 

8.  A  denial  that  relator  is  a  corporation  duly  organized  under 
the  laws  of  the  state  of  New  York  does  not  put  in  issue 
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the  relator*8  corporate  existence.    State  v.  Board  of  County 

Cotn*r9  76S 

9.  Ib  abnence  of  fraud  the  difference  between  the  real  value  of 
property  and  the  excessive  value  at  which  it  was  exchanged 
for  stock  i*annot  subsequently  be  treated  by  creditors  of  the 
corporation  as  never  having  been  paid.    Troup  v.  Horbach. . .  79.> 

10.  A  purchaser  of  stock  from  one  who  fully  paid  for  it  in  prop- 
erty cannot  be  held  liable  to  creditors  of  the  corporation 
solely  on  the  theory  that  the  property  thus  received  in  pay- 
ment was  accepted  at  too  high  a  valuation.    Id 790 

Costs.    See  I  sj  i*  nc  tiok,  6. 

1.  One  making  a  demand  for  an  attorney's  fee  in  an  action  on 
a  policy  of  insurance  should  insert  it  in  the  petition  and 
present  it  to  the  court.    Hartford  Fire  Ins.  Co,  r.  Corey 20J 

2.  A  motion  to  re  tax  costs  is  essential  to  obtain  a  review  of  a 
mistake,  neglect,  or  omission  of  the  clerk  of  the  trial  court 
in  the  taxation  of  costs,  but  such  motion  is  unnecessary 
where  the  court  has  determined  that  a  party  is  liable  for 
certain  costs  and  rendered  judgment  against  him  therefor. 
Id, 

3.  Where  the  question  as  to  liability  for  costs  was  directly 
considered  by  the  trial  court,  the  party  against  whom  they 
were  taxed  may  have  the  ruling  reviewed  without  ha\ing 
filed  a  motion  to  retax.    Lumaater  t*.  Elliott 421 

4.  After  judgment  had  been  entered  for  defendant  an  order 
requiring  plaintiff,  on  a  motion  filed  before  trial,  to  give 
security  for  costs,  held  not  prejudical  error  where  plaintiff 
did  not  comply  with  the  order.    Elliott  i\  Carta'  White-! And 

Co 462 

5.  Where  costs  have  been  illegally  taxed,  the  remedy  is  by 
motion  to  retax  in  the  court  where  the  mistake  occurred. 
Citiz( ns  Sat,  Bank  v.  Gregg 760 

Councilmen.    See  Municipal  Corporations,  3. 

Counter-claim.    See  Set-Off  and  Counter-Claim. 

Counties.    See  County  Treasurer.    Statutes,  5.    Taxation,  7, 8. 

1.  A  county  board,  in  examining  the  reports  and  adjusting  the 
accounts  of  a  county  officer,  acts  ministerially,  and  an  ad- 

*  justment  so  made  is  no  bar  to  an  action  subsequently 
brought  to  recover  moneys  unlawfully  withheld  by  the 
officer.    Trites  v.  Hitchcock  County 79 

2.  A  county  board  in  passing  on  claims  against  the  county  acts 
judicially,  and  its  judgment  is  final  unless  reversed  on  ap- 
peal.   Id, 

3.  A  county  board  may  not  delegate  to  its  chairman  and  clerk 
the  power  to  audit  claims  against  the  county.  Wilson  r. 
iStatc 113 
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4.  A  claim  against  a  county  cannot  be  audited  and  allowed  in 
advance  of  the  furnishing  of  the  items  or  the  rendition  of 
the  services  therein  charged.    Id, 

5.  It  is  only  after  the  allowance  of  a  claim  upon  the  treasury 
of  a  county  that  a  warrant  in  payment  thereof  may  be 
properly  drawn.    Id, 

6.  A  county  board  has  power  to  require  the  county  treasurer 
to  give  an  additional  bond  or  to  give  additional  sureties. 
Holt  County  v,  Scf)tt 176 

7.  The  discretion  and  action  of  a  county  board  in  levying  taxes 
to  the  constitutional  limit  should  not  be  controlled  by  the 
court.     State  v.  Sheldon 365 

8.  An  affirmative  vote  of  two-thirds  of  all  those  cast  on  the 
proposition  is  sui!icient  to  carry  county  bonds  issuable  un- 
der chapter  24,  Session  Laws  1897,  for  the  purpose  of  making 

a  county  exhibit  at  an  interstate  exposition.    State  v.  Cornell^  556 

9.  One  whose  claim  against  a  county  has  been  duly  allowed 
by  the  county  board  may  compel  by  mandamus  the  issuance 
of  a  warrant  for  its  payment.  State  v.  Board  of  County 
Com'ra 767 

County  Attorney. 

A  county  attorney,  without  directions  from  the  auditor  of 
public  acscounts,  may  institute  a  criminal  proceeding  against 
a  state  treasurer  for  embezzlement  of  the  state's  money. 
Bartley  v.  State 310 

Connty  Board.    See  Counties. 

A  question  of  fact  determined  by  a  county  board  cannot  be 
reviewed  on  error  in  absence  of  a  statute  providing  a 
method  for  preserving  the  evidence.    Keens  v.  Buffalo  Coutfty,      1 

County  Courts.    See  Courts,  3,  4.     Executors  and  Administra- 
tors, 2. 

County  Treasurer.    See  Coi\ntie8,  1,  2,  6.     Embezzlement,  5,  6. 

Office  and  Officers,  1,  2. 

An  incoming  county  treasurer  accepting  from  his  predecessor 

a  bank  check  in  payment  of  public  funds,  held  chargeable 

with    the    amount    of    the    payment,    under   circumstances 

stated  in  opinion.    Whitney  r.  State 288 

Courts.    See  Eminent  Domain,  7,  8.    Records. 

1.  Juri.sdiction  of  subject-matter  cannot  be  conferred  upon  a 
court  by  consent.    Anderson  r.  Story 259 

S.  A  county  court  has  no  jurisdiction  of  an  accounting  by  a 
guardian  who  was  appointed  by  a  surrogate  in  New  York 
and  afterward  removed  with  his  ward  into  the  state.    Id, 

3.  The  county  court  has  no  jurisdiction  of  an  action  brought 
under  section  602  of  the  Code  to  vacate  a  condemnation  pro- 
ceeding on  the  ground  that  the  award  of  damages  was  pro- 
cured by  fraud.    Matthcis  v,  Fremont,  E.  d  M,  V.  R,  Co 681 

59 
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4.  The  county  court  has  no  jurisdiction  of  a  suit  in  equity  to 
vacate  a  condemnation  proceeding-.    Id. 

Covenants.    See  Vendor  and  Vendee,  2. 

Evidence  held  to  sustain  a  finding  that  recitals  of  a  deed  did 
not  express  the  contract  between  the  parties.  WilViamion 
V.  Oecrge 503 

Creditors'  Bill.    See  Corporations,  10. 

Where  a  wife  with  consent  of  her  husband  bougrht  the  farm 
upon  which  they  resided  and  paid  for  it  with  money  earned 
by  her,  the  court  held  that  the  land  should  not  be  subjected 
to  payment  of  the  husband*s  debts  contracted  before  the 
date  of  such  purchase,  though,  by  inadvertence  or  mistake^ 
the  title  was  taken  in  the  name  of  the  husband.  Cleghom 
f),  Obernaltc (>S7 

Criminal  Law.  See  Emhezzlemf:nt.  Indictment  and  Informa- 
tion. Instructions.  Intoxicating  Liquors,  1.  Jury, 
7-10.    Review,  61,  62.    Statutes,  7.    Trial,  3. 

Obf(ction  to  Verification  of  Information, 

1.  After  arraignment  and  plea  it  is  too  late  to  object  to  the 
verification  of  the  information,  unless  the  plea  has  been 
withdrawn.    Johnsim  r.  State 103 

Sufficiency  of  Evidence,    Parties  to  Crime. 

2.  To  warrant  a  conviction  in  a  criminal  prosecution  it  is  not 
essential  that  the  evidence  adduced  on  the  trial  should  ex- 
clude every  possible  hypothesis  but  the  gruiit  of  the  accused. 

Id IW 

Jr-  It  will  not  defeat  a  criminal  prosecution  for  the  evidence  to 
show  that  all  perpetrators  of  the  crime  were  not  made  de- 
fendants.   Id, 

Fvfjiiire,    Failure  to  File  Information, 

«*.  One  who  has  been  admitted  to  bail  after  a  preliminary  ex- 
amination, and  who  becomes  a  fugitive,  is  not,  after  his 
return  or  apprehension,  entitled  to  be  discharged  because 
no  infonr.r.tion  was  filed  against  him  at  the  term  at  which 
he  was  recognized  to  appear,  and  while  he  was  a  fugfitive. 
Ex  parte  Trester 148 

Counsel  for  Accused. 
6.  An  order  overruling  a  motion  for  appointment  of  counsel 
to  defend  a  prisoner  cannot  be  reviewed  in  the  supreme 
court  where  the  evidence  on  the  hearing  was  not  preserved 
by  a  bill  of  exceptions.    Durfee  v.  State 2U 

State's  Evidence.    Conviction  of  Accomplice. 
6.  The  fact  that  an  accomplice  gave  state's  e\idence  pursuant 
to  a  promise  of  immunity  made  by  the  prosecutor  without 
consent  of  the  court,  does  not  constitute  a  legal  defense  to 
a  prosecution  against  the  accomplice.    Whitney  r.  State 28S 
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Abatement, 

7.  In  a  prosecution  for  embezzlement,  the  pendency  of  a 
former  information  in  another  county,  charging*  accused 
with  the  embezzlement  of  the  same  property,  within  that 
county,  is  no  ground  for  abatement.    Bartley  v.  State 310 

Names  of  Witn£88e8. 

8.  Where  a  married  woman  is  to  be  called  as  a  witness  in  a 
criminal  case  her  name  may  be  indorsed  on  the  information 
by  writing  thereon  the  abbreviation  "Mrs."  and  her  hus- 
band's name.    Carroll  v.  State 431 

9.  The  name  of  a  married  woman  who  is  to  be  called  as  a 
witness  in  a  criminal  case  may  be  indorsed  on  the  informa- 
tion by  writing  thereon  the  abbreviation  "Mrs."  and  the 
second  Christian  name  and  the  surname  of  her  husband, 
where  he  is  thus  known.    Id 432 

Opinion  of  Attorney  General, 

10.  A  conviction  will  ordinarily  be  reversed  where  the  attorney 
general  declines  to  file  a  brief  on  the  ground  that  the  evi- 
dence is  insuificient  to  sustain  the  judgment.  Lorenz  v. 
State   463 

Dcftcription  of  Offense,    Estoppel. 

11.  To  punish  one  as  for  a  crime,  the  offense  must  be  within 
the  plain  import  of  the  words  of  the  statute  creating  or 
defining  the  crime.    Moore  v.  State 831 

12.  An  oflFense  not  within  the  words  of  the  statute  creating  or 
defining  a  crime  cannot  be  adjudged  a  crime  because  within 
the  reason  or  spirit  of  the  statute.    Id. 

13.  When  a  penal  statute  is  made  to  apply  to  a  certain  class  of 
persons,  the  description  of  the  class  is  so  far  descriptive  of 
the  oflrense,  and  that  a  person  charged  is  within  the  class 
is  a  substantive  element  of  the  crime  itself.    Id, 

14.  One  committing  an  act  denounced  as  a  crime  when  com- 
mitted by  a  particular  class  of  persons  is  not  estopped  from 
denying  that  he  is  within  that  class.    Id, 

Crops.    See  Damages,  2. 

Damages.    See  Death  by  Wrongful  Act.    Eminent  Domain.    Ex- 
ecutions, 22-24.    Insurance,  10. 

1.  Special  damages  to  be  recovered  must  be  specially  pleaded. 
Chicago,  B.  d  Q,  R,  Co,  v.  Emmert 237 

2.  Where  the  negligent  construction  of  a  railroad  embankment 
results  in  the  fiooding  of  adjoining  land,  injuring  it  and  the 
crops  thereon,  the  measure  of  damages  is  the  difference  in 
the  value  of  the  land  immediately  before  and  after  such 
flooding  and  the  fair  value  of  the  crops  destroyed  at  the 
time  of  their  destruction.   Id, 

3.  A  verdict  for  plaintiff  for  $850  held  not  excessive  in  a  suit 
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AgfainBt  a  saloon-keeper  by  one  whose  husband  was  killed 
while  under  the  influence  of  liquor  furnished  by  defendant. 
Schick  V.  Sanders 664 

Death  by  Wrongful  Act. 

1.  Petition  hcJd  to  state  a  cause  of  action  for  death  by  wrong*- 
ful  act  under  chapter  21,  Compiled  Statutes.    City  of  Friend 

V.  Burleigh 674 

2.  Carlisle  tables  held  admissible  in  evidence  in  an  action  for 
death  by  wrongful  act.    Id, 

3.  In  an  action  for  death  by  wrongful  act  exclusion  from  evi- 
dence of  a  declaration  that  the  injury  resulted  from  the 
carelessness  of  the  person  injured,  held  not  prejudicial.   Id, 

Declaration  of  Intention.    See  Aliens. 

Declarations.    See  Evidence,  11. 

Dedication. 

1.  Where  land  is  surveyed  and  platted  into  an  addition  to  a 
city,  the  fee  simple  title  to  the  streets  and  alleys  of  the  ad- 
dition vests  in  the  public.    Jaynes  v.  Omaha  Street  R.  Co 631 

2.  The  title  to  streets  in  a  platted  addition  to  a  city  is  held  by 
the  public  in  trust  for  the  use  for  which  such  streets  were 
dedicated.    Id, 

3.  The  dedication  of  streets  in  a  platted  addition  to  a  city  con- 
templates the  right  of  the  public  to  use  them  for  the  pur- 
pose of  passage  by  such  means  as  it  may  see  fit  to  employ, 
but  the  grant  does  not  contemplate  that  one  may  exclu- 
sively and  permanently  appropriate  a  portion  of  a  street  to 
the  exclusion  of  the  remainder  of  the  public.    Id 632 

Deeds.    See  Acknowledgment.    Covenants.    Estoppel,  2-5.    In- 
sanity, 2,  3. 

Deficiency  Judgment.    See  Husband  and  Wife,  9. 

Demurrer.    See  Pleading,  9. 

Depositions. 

Where  an  answer  contained  both  competent  and  incompetent 
testimony,  an  objection  to  the  entire  answer  was  held  prop- 
erly sustained.    Brincklc  v,  Stitts 11 

Depositories.    See  Embezzlement,  5-7. 

Depository  law  (Session  Laws  1891,  p.  347,  ch.  50)  held  valid. 
Holt  Cminiy  Bank  r.  Holt  County 828 

Deposits.    See  Banks  and  Banking,  3-8. 

Descent  and  Distribution.     See  Parent  and  Child. 

1.  The  lands  of  an  intestate  descend  to  his  heirs  subject  to 
his  unsecured  debts.     Motley  r.  Motley 375 

2.  Undevised  lands  of  which  one  dies  seized  descend  to  the 
heirs,  and  title  vests  in  them  subject  to  the  ancestor's  debts. 
L<\co:t  r.  Heath 707 
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Descriptio  Personae.    See  Estoppel,  4. 

Description.    See  (;riminal  Law,  13.    Insurance,  18. 

Discretion  of  Court.     See  Jury,  1. 

Dismissal.     See  New  Trial,  6.    Review,  56. 

Plaintiff  may  dismiss  his  action  any  time  before  final  submis- 
sion of  the  cause,  subject  alone  to  conditions  imposed  by 
the  court.    Beals  r.  Western  Union  Telegi'aph  Co 601 

District  Attorney.     See  County  Attorney. 

Divorce. 

A  decree  for  alimony  in  favor  of  the  wife  is  a  lien  on  the 
family  homestead,  the  title  to  which  is  in  the  husband. 
Best  v.'Zutacern 604 

Documents.     See  Evidence,  12-26. 

Dower.    See  Acknowledgment,  1. 

1.  The  lands  of  a  husband,  during"  his  life,  are  subject  to  his 
wife's  inchoate  right  of  dower.     Motley  v.  Motley 375 

2.  At  the  instant  of  a  husband's  death  intestate  the  law  trans- 
mutes the  wife's  inchoate  dower  lien  into  an  absolute  dower 
estate,  subtracts  it  from  the  lands  of  the  intestate,  and 
vests  the  right  thereto  in  his. widow.     Id. 

3.  The  lands  of  an  intestate  descend  to  his  heirs  subject  to  his 
unsecured  debts,  but  his  widow's  dower  estate  is  not  incum- 
bered with  such  debts.     Id, 

4.  By  statute  the  barring  of  dower  is  made  to  depend  upon 
the  voluntary  acts  of  the  widow.    Id. 

5.  Administrator's  sale  of  lands  of  intestate  to  pay  debts  al- 
lowed against  the  estate  does  not  of  itself  divest  the  widow 
of  her  dower  estate  in  such  lands.     Id.' 

6.  The  conduct  of  a  widow  in  receiving  part  of  the  proceeds  of 
an  administrator's  sale  as  her  "distributive  share  of  the  es- 
tate," payment  not  being*  made  nor  received  in  lieu  of  her 
dower  estate,  did  not  estop  her  from  claiming  her  dower 
estate  in  the  lands  thus  sold.    Id 376 

7.  The  conduct  of  a  widow  in  attending  an  administrator's 
sale,  in  failing  to  object  thereto,  and  in  neglecting  to  advise 
the  bidders  that  she  had  a  dower  estate  in  the  lands  offered 
for  sale,  did  not  estop  her  from  claiming  such  dower.    Id. 

8.  A  widow  by  failing  to  appear  in  a  proceeding  by  an  admin- 
istrator to  sell  the  lands  of  intestate  to  pay  debts  allowed 
against  the  estate  did  not  estop  herself  from  claiming  her 
dower  as  against  the  purchaser  of  the  lands,  though  she 
was  a  defendant  in  such  proceeding.    Id. 

Easements.    See  Eminent  Domain. 

Ejectment.    See  Adverse  Possession.    Impbovements. 

1.  Evidence  to  prove  adverse  possession  is  admissible  under 
a  general  denial  of  plaintiff's  title.     Oldig  v.  Fisk 156 
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2.  An  heir  may  maintain  ejectment  for  undevised  lands  of 
which  his  ancestor  died  seized,  except  as  against  the  admin- 
istrator and  those  claiming  under  him.    Leicon  r.  Heath 707 

Election  of  Bemadies.    See  Indictment  and  Information,  7-9. 

Elections.    See  Counties,  8. 

1.  Thouj^h  a  declaration  of  intention  to  become  a  citizen  may 
constitute  a  resident  alien  an  elector,  this  status  does  not 
extend  to  his  son  because  the  declaration  was  made  before 
the  son  attained  his  majority.    Hauicood  v.  Marshall 220 

2.  The  intention  of  an  elector  must  be  ascertained  from  his 
ballot,  and  any  inaccuracies  in  the  preparation  thereof  can- 
not be  urged  for  the  first  time  after  election,  to  defeat  the 
clearly  expressed  intention  of  the  voter.     Tvtt  v.  Bau:king.\  367 

Electric  Bailways.    See  Eminent  Domain,  2-5. 

SxnbesBlement.    See  Payment,  2. 

Prosecution. 

1.  A  county  attorney,  without  directions  from  the  auditor  of 
public  accounts,  may  institute  a  criminal  proceeding 
against  a  state  treasurer  for  embezzlement  of  the  state's 
money.     Bartley  t.  State 310 

Definitions.    Eletnents  of  Crime. 

2.  Under  section  124  of  the  Criminal  Code,  any  person  who  ad- 
vises, aids,  or  participates  in  an  oificer's  embezzlement  of 
public  money  is  himself  guilty  of  embezzlement.  Mills  r. 
State  263 

3.  The  words  "any  person,"  used  in  section  124  of  the  Criminal 
Code  relating  to  embezzlement  of  public  money,  are  not 
confined  in  meaning  to  a  person  or  persons,  or  officer  or 
officers,  in  some  manner  intrusted  with  the  collection,  hand- 
ling, or  care  of  public  money.    Id. 

4.  Instructions  in  a  prosecution  for  embezzlement  held  appli- 
cable to  the  evidence.    Id , 2»j  I 

5.  The  law  for  depositing  state  and  county  funds  in  banks 
(Session  Laws  1891,  p.  347,  ch.  50)  did  not  repeal  section  124 
of  the  Criminal  Code,  relating  to  the  embezzlement  of 
public  money.    Whiimy  v.  State ZSS 

6.  A  county  treasurer's  deposit  of  public  funds  in  a  deposi- 
tory, pursuant  to  section  6,  chapter  50,  Session  Laws  of 
1891,  is  not  embezzlement.     Id. 

7.  A  state  treasurer,  who  for  an  unauthorized  purpose  draws 
a  check  on  a  state  depository  bank  having  mone3'  of  the 
state  therein,  which  he  delivers  to  the  payee  with  intent  to 
defraud  the  state,  and  the  bank,  on  presentation  of  the 
check,  places  the  amount  thereof  to  the  credit  of  a  third 
party,  whom  the  pa^-ee  represents  in  the  transaction,  and  at 
the  same  time  charges  the  account  of  the  state  with  a  like 
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sum,  is  guilty  of  embezzlement  of  the  state's  money.    Bart- 
ley  V.  State : 311 

8."  Section  124  of  the  Criminal  Code  relating  to  embezzlement 
of  public  moneys,  applies  only  to  officers  or  persons  charged 
by  law  with  the  collection^  receipt,  safe-keeping,  transfer, 
or  disbursement  of  such  moneys  and  to  those  who  aid  or 
abet  such  officers  or  persons.    Moore  v.  State 83 1 

9.  The  auditor  of  public  accounts  is  not  charged  with  the 
collection,  receipt,  safe-keeping,  transfer,  or  disbursement 
of  any  part  of  the  public  moneys,  and  is  therefore  not 
within  the  descriptive  terms  of  section  124  of  the  Criminal 
Code  relating  to  embezzlement  of  siich  moneys.  Id, 
Indictment  and  Information. 

10.  Information  held  to  sufficiently  designate  the  owner  of  the 
money  embezzled.     Whitney  v.  State 287 

11.  An  information  for  embezzlement  is  sufficient  if  it  sets 
forth  the  crime  in  the  language  of  th#  statute,  without 
averring  the  particular  acts  in  which  the  offense  consisted. 
Hartley  v.  State 310 

12.  An  indictment  against  a  state  treasurer,  which  charges  the 
embezzlement  to  his  own  use  of  a  certain  sum  of  money  be- 
longfing  to  the  state,  is  sufficient  without  an  allegation  that 
a  demand  for  the  money  was  made  upon  him  by  his  suc- 
cessor in  office.    Id, 

Allegations  and  Findings  as  to  Value. 

13.  An  allegation  of  the  information  that  the'  embezzlement 
was  of  the  sum  of  $6,000  in  money,  held  a  sufficient  expres- 
sion of  value.     Mills  v.  State 263 

14.  A  verdict  finding  the  amount  of  money  embezzled  to  be  a 
specified  number  of  dollars  is  a  sufficient  finding  of  value, 
under  an  information  charging  defendant  with  the  embez- 
a^lement  of  money.    Baril  y  v.  State 312 

Estoppel. 

15.  One  who  served  his  entire  term  of  office  cannot  be  heard 
to  urge  as  a  defense  to  the  charge  of  embezzlement  that 
when  the  embezzlement  took  place  he  was  not  an  officer 

de  iure.    Id 311 

hJridence. 

16.  Identification  of  accused's  receipt  for  the  money  embez- 
zled held  sufficient  to  justify  the  admission  of  the  receipt 

in  evidence.    Mills  v.  State 264 

17.  Failure  and  refusal  of  a  coimty  treasurer  to  promptly  pay 
to  his  successor  any  of  the  public  moneys  is  prima  facie  evi- 
dence of  embezzlement.     Whitnvjf  r.  State 2h7 

18.  Correspondence  of  a  bank  in  negotiating  for  the  state  treas- 
urer a  warrant  owned  by  the  state  held  admissible  in  evi- 
dence in  a  prosecution  against  him  for  the  embezzlement 
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of  the  amount  subsequently  used  to  take  up  the  warranto 
Bartley  v.  State 811 

19.  Evidence  held  sufficient  to  sustain  a  conviction.    MUU  v* 
State   264 

20.  Evidence  held  suiTicient  to  sustain  a  conviction  of  accused 
for  embezzlement  of  the  state's  money.    BatVcy  r.  State. ...  311 

21.  Evidence  held  sufficient  to  authorize  a  conviction   for  the 
embezzlement  of  public  money.     Whitney  v.  State 288 

Eminent  Domain. 

1.  The  method  of  reviewing  judgments  of  the  district  court 
in  proceedings  by  raHroad  companies  in  exercising  the  right 
of  eminent  domain  is  by  petition  in  error  and  not  by  appeal. 
A'e&raalra  Loan  d  Trwtt  Co.  v.  Lincoln  d  B,  H,  R.  Co 246 

2.  Whether  a  use  made  of  a  street  is  an  additional  burden 
upon  the  easement  does  not  depend  upon  the  motive  power 
which  moves  th^  vehicles  employed  in  such  use,  but  depends 
upon  whether  the  vehiclts  and  appliances  used  in  and  neces- 
sary to  effectuate  the  purpose  permanently  and  exclusively 
occupy  a  portion  of  the  street  to  the  continued  exclusion 

of  the  rest  of  the  public.    Jaynes  r.  Omaha  Street  R,  Co 632 

3.  In  a  suit  by  a  lot  owner  against  an  electric  railway  com- 
pany a  petition  alleging  that  the  continued  existence  in  the 
street,  opposite  his  property,  of  poles  and  wires  interfered 
with  his  ingress  to  and  egress  from  his  premises  and  depre- 
ciated the  value  thereof,  held  to  state  a  cause  of  action.    Id, 

4.  What  acts,  omissions,  facts,  and  circumstances  are  com- 
petent evidence  of  damage  to  be  considered  by  a  jury  are 
questions  of  law  for  the  court,  but  whether  such  acts,  omis- 
sions, facts,  or  circumstances  affect  an  owner's  property 
and  damage  it  and  the  amount  of  such  damage  are  ques- 
tions for  the  jury.     id. 

5.  Under  section  21,  article  1,  of  the  constitution  it  is  not  ea- 
sential  that  the  poles  and  wires  of  an  electric  railway 
should  be  held,  as  a  matter  of  law,  an  additional  burden 
upon  the  easement,  to  entitle  an  abutting  lot  owner  to 
compensation  for  depreciation  to  his  realty  caused  by  the 
permanent  presence  in  the  street  in  front  of  his  lot  of  such 
poles  and  wires.     Id. 

6.  The  proceeding  under  section  97,  chapter  16,  Compiled  Stat- 
utes, for  condemning  realty  for  right  of  way  of  a  railroad 
company  is  not  instituted  in  nor  conducted  by  the  county 
court,  but  is  conducted  by  the  county  judge,  the  sheriff,  and 
the  appraisers  selected  by  the  county  judge.  Mattheis  r. 
Fremont,  E.  d  M.  V.  R.  Co 681 

7.  Under  section  97,  chapter  16,  Compiled  Statutes,  the  county 
judge,  the  sheriff,  and  the  appraisers  selected  by  the  county 
judge  constitute  a  tribunal  to  assess  the  damages  which  a 
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land  owner  will  sustain  by  reason  of  the  appropriation  of 
his  land  for  the  rigl^t  of  way  of  a  railroad  company.    Id. 

8.  The  powers  conferred  upon  the  county  judge  and  the  duties 
required  of  him  by  the  act  relating  to  condemnation  pro- 
ceedings (Compiled  Statutes,  ch.  16,  sec.  97)  are  not  judicial 
powers  and  duties,  but  ministerial  ones.    Id. 

9.  An  application  to  a  county  judge  to  set  aside  an  award  in 
a  condemnation  proceeding  on  the  ground  of  fraud  and  in- 
adequacy of  damages,  should  not  be  entertained,  under  the 
facts  stated  in  the  opinion,  where  the  application  was  made 
more  than  five  years  after  the  date  of  the  proceeding  as- 
sailed.   Id. 

10.  The  necessary  expense  of  filling  residence  lots  to  grade  held 
a  proper  subject  of  inquiry  in  condemnation  proceedings. 
Farwell  v.  Chicago,  R.  I.  d  P,  R.  Co 706 

Equity.  See  Courts,  3,  4.  Injunction.  Judgments,  5,  6.  New 
Tbial,  1.    Quieting  Title.    Review,  51. 

1.  An  adequate  remedy  at  law  is  one  that  is  as  practical  and 
efficient  to  the  ends  of  justice  and  its  prompt  administra- 
tion as  the  remedy  in  equity.  Bankers  Life  Ins.  Co.  v.  Rob- 
bins    45 

Warlier  v.  H  i7Zi«ww 143 

2.  A  district  court  sitting  in. equity  may  submit  to  a  jury  any 
question  of  fact  in  the  case.    Alter  r.  Bank  of  Stockham 223 

3.  An  appeal  under  section  675  of  the  Code,  relating  to  appeals 
in  equity,  does  not  present  for  review  the  correctness  of 
a  ruling  of  the  trial  court  in  excluding  evidence,  but  such 
a  ruling  may  be  presented  under  section  584  et  seq.  of  the 
Code  providing  for  review  by  proceedings  in  error.  Ains- 
tDorth  V.  Taylor 484 

Error. '  See  Review. 

Estoppel.  See  Actions,  4.  Corporations,  2,  3.  Dower,  6-8.  Em- 
bezzlement, 15.  p:vidence,  25.  Mechanics*  Liens,  3. 
Principal  anp  Surety,  4. 

1.  One  who  claims  an  interest  in  chattels  by  virtue  of  his  bid 
therefor  upon  the  foreclosure  of  a  mortgage  thereon  by  sale 
at  public  auction  cannot  be  heard  to  question  the  regn- 
larity  of  a  subsequent  sale  of  the  same  chattels  rendered 
necessary  by  his  own  refusal,  by  payment,  to  make  good 
his  bid.    Indeland  r.  i^tanficld 120 

2.  An  ordinary  quitclaim  deed  vests  in  the  grantee  only  such 
title  or  estate  as  the  grantor  is  at  its  date  possessed  of, 
and  does  not  operate  by  estoppel  to  convey  an  after-ac- 
quired interest.    Hagensiek  r.  Castor 495 

3.  A  recital  in  a  deed  conveying  real  estate,  whatever  be  its 
form,  that  grantor  is  seized  or  possessed  of  a  particular 
estate,  estops  the  grantor  and  those  claiming  under  him, 
from  afterward  denying  that  he  was  so  seized.    Id. 
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4.  A  recital  in  a  quitclaim  deed,  grantor  "tM-iii^  one  of  tke 
three  heirs  of  George  H.  Ohler,"  ifiaa  not  merv  ^Aro^fM 
personcD  of  grantor,  but  an  assertion  that  grantor  «m&  then 
an  heir  at  law  of  Ohler,  and  estoppied  him  from  aLsserting 
against  his  grantee  his  title  acquired  bv  inhentasce  on  the 
decease  of  said  Ohler  at  a  subsequent  date.    14. 

6.  An  estoppel  by  recital  in  a  deed  of  the  particular  estate 
conveyed,  operates  upon  the  estate  and  binds  an  after-ac- 
quired title  as  between  parties  and  priries.    Id. 

6.  \\liere  land  conveyed  to  a  husband  was  purchased  with  In 
wife*s  money,  she  is  not  estopped,  as  against  his  creditors, 
from  claiming  the  land,  unless  her  conduct  induced  them 
to  believe  that  her  husband  was  the  owner  of  the  land  and 
to  extend  credit  on  the  strength  of  such  ownership.  Ckf- 
horn  r.  OhernaUe 6S7 

7.  A  defendant  signing  and  verifying  as  plaintiffs  attorney  a 
petition  averring  that  he  owed  plaintiff  a  certain  sum  and 
praying  for  judgment  against  himself  cannot,  on  appeal 
from  a  decree  as  prayed,  be  relieved  in  the  supreme  court. 
Troup  r.  Horttach 796 

8.  One  committing  an  act  denounced  as  a  crime  when  com- 
mitted by  a  particular  class  of  persons  is  not  estopped  from 
denying  that  he  is  within  that  class.    Moore  r.  i<tate 831 

Svidence.    See  Attachmekt,  5.    Biix  of  Exceptioss.    Bihiglast, 
2,  4.     Criminal  Law,  6.     Ejectment,  1.     Execuxioss,  «. 

iNSTIirCTIONS,  7.     IXSURAXCE,  1,  9,  10.     NeW  TRIAL,  2.     RE- 
VIEW, 26-38.    Vendor  axd  Vendee,  1. 

1.  Evidence  that  surgeons  informed  their  patient  that  they 
would  not  return  unless  requested  to  do  so,  that  they  re- 
ceived no  such  request,  and  did  not  return,  held  relevant 
under  the  pleadings  in  an  action  for  malpractice.    Tan  8kiie 

V,  Potter 23 

2.  Rulings  on  evidence  in  an  action  of  replevin  held  not  preju- 
dicially erroneous.    Otis  v,  Glaussen IW 

8.  Rulings  on  evidence  as  to  the  measure  of  damages  for  over- 
flowing plaintiff's  land  held  erroneous.  Chicago,  B.  ^  Q.  H. 
On.  t\  Enimcrt 237 

4.  The  order  of  introducing  testimony  rests  largely  in  the  dis- 
cretion of  the  trial  court.     Whitney  r.  State 287 

5.  Rule  as  to  what  shall  constitute  indicia  of  adverse  posses- 
sion.   Letoon  v.  Heath 707 

CarltMle  Tables, 

6.  Carlisle  tables  held  admissible  in  evidence  in  an  action  for 
death  by  wrongful  act.    City  of  Friend  v.  Burleigh 674 

Check  for  Baggage, 

7.  A  carrier^s  check  for  baggage  is  prima  facie  evidence  that 
the  baggage  was  delivered  to  the  carrier,  and  when  such  a 
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check  hae  been  introduced  in  evidence  the  biirdfen  of  proof 
is  on  the  party  alleging  non-delivery.  Chicago^  B.  d  Q,  B, 
Co,  t\  Steear 95 

Circumstances, 

8.  Fraud  may  be  inferred  from  circumstances,  but  the  infer- 
ence must  be  the  rational  and  logical  deductiou  from  the 
circumstances  proved.   Alter  v.  Bank  of  Stockham 233 

Conclunlofis. 

9.  Conclusion  of  witness  on  vital  issue  held  inadmissible  and 
prejudicially  erroneous.    Peck  v,  Tingley 172 

Credibility  of  Witnesses, 

10.  The  rule  that  the  credibility  of  a  witness  is  a  matter  for  the 
determination  of  triers  of  fact  does  not  require  the  supreme 
court,  on  appeal,  to  accept  the  statement  of  a  witness,  where 

it  is  demonstrated  to  be  false.    Linton  v.  Cooper 404 

Declaration. 

11.  A  declaration  to  be  a  part  of  the  res  gestw  need  not  neces- 
sarily be  coincident  in  point  of  time  with  the  main  fact 
proved.    City  of  Friend  v.  Burleigh ;  674 

Documents.    Writings.    Text-Books.    Deeds.    Records, 

12.  In  a  suit  for  damages  against  a  surgeon  for  alleged  negli- 
gence in  operating  upon  and  treating  plain ti if 's  fractured 
kneecap,  text-books  on  surgery,  though  standard  authority, 
cannot  be  read  to  the  jury  as  independent  evidence.  Van 
8kikc  V.  Potter 29 

13.  Text-books  on  surgery  cannot  be  read  to  the  jury  as  inde- 
pendent evidence  under  section  342  of  the  Code  providing 
that  books  of  science  are  presumptive  evidence  of  facts  of 
general  notoriety  or  interest.   Id. 

14.  It  is  not  error  to  exclude  from  evidence  a  written  instru- 
ment, the  making  and  contents  whereof  are  admitted  by 
the  pleadings.    Holt  County  v,  8cott - 176 

15.  In  a  prosecution  for  embezzlement,  identification  of  ac- 
cused's receipt  for  the  money  embezzled  held  sufficient  to 
justify  the  admission  of  the  receipt  in  evidence.  Mills  v. 
State 264 

16.  Correspondence  of  a  bank  in  negotiating  for  the  state  treas- 
urer a  warrant  owned  by  the  state  held  admissible  in  evi- 
dence in  a  prosecution  agtiinst  him  for  the  embezzlement  of 
the  amount  subsequently  used  to  take  up  the  warrant. 
Barfley  v.  State 311 

17.  In  a  criminal  prosecution,  where  books  of  such  a  character 
as  to  render  it  difficult  for  the  jury  to  arrive  at  a  correct 
conclusion  as  to  amounts  of  items  involved  are  in  the  court 
room  subject  to  inspection  of  accused,  an  expert  accountant 
who  examined  the  books  may  be  allowed  to  testify  to  the 
result  of  his  examination.   Id 312 
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18.  Wliere  the  acknowledgment  Is  valid  a  deed  may  be  received 
without  further  proof.   Linton  v.  Cooper 400 

19.  An  unacknowledged  conveyance  may  be  received  in  evi- 
dence upon  proof  of  its  execution  and  delivery.   Id, 

20.  Stipulation  held  not  an  admission  that  a  purchaser  at  a  tax 
sale  was  assignor  of  one  claiming  to  be  owner  of  the  tax 
sale  certificate.   Johnson  v.  English % 530 

21.  Under  an  offer  to  introduce  a  tax  sale  certificate  the  admis- 
sion thereof  does  not  carry  with  it  as  evidence  an  assign- 
ment indorsed  on  the  certificate.   Id, 

22.  In  a  suit  to  cancel  a  deed  executed  by  a  lunatic,  the  errone- 
ous admission  of  the  record  of  proceedings  under  a  com- 
mission of  lunacy  held  harmless.   Wager  v.  Wagoner 513 

23.  The  fact  that  defendant  was  a  licensed  saloon-keeper  may  ^ 
be  shown  by  the  proceedings  of  the  city  council  and  the  \ 
license  records,  production  of  the  license  issued  not  being 
essential.    8chi€k  v.  Sanders 664 

24.  To  render  written  instruments  admissible  in  evidence  their 
execution  or  genuineness,  unless  admitted,  must  be  estab- 
lished by  proof,  except  in  cases  within  statutory  exceptions. 
Sloan  i\  Fist 691 

25.  An  insurer  denying  in  its  answer  that  it  contracted  for  the 
issuance  of  a  policy  in  any  form  cannot  introduce  in  evi- 
dence a  blank  policy  in  usual  form  to  show  existence  and 
breach  of  certain  conditions.    Phenix  Ins.  Co.  t?,  Slobodisky. .  782 

26.  Where  a  druggist  charged  with  keeping  beer  for  unlawful 
sale  introduced  evidence  that  he  did  not  keep  beer  and  that 
bottles  found  in  his  possession  by  the  sheriff  contained  a 
non-intoxicating  tonic,  a  search-warrant  stating  informer's 

belief  that  defendant  kept  beer  and  the  return  of  the  sheriff  ' 

that  he  found  bottles  of  beer  in  defendant's  possession  are 

inadmissible  as  independent  evidence.   Nelson  v.  State 790 

Bearing  of  Motion. 

27.  Permitting  oral  testimony  on  hearing  of  a  motion  is  in  the 
discretion  of  the  trial  court.   Bartley  v.  State 345 

Ofter  to  Compromise, 

28.  An  offer  to  compromise  a  matter  in  dispute  cannot  be  given 
in  evidence  against  the  party  by  whom  such  offer  was  made. 
Wright  r,  Morse 3 

Parol  Evidence. 

29.  As  between  the  immediate  parties  to  a  negotiable  instru- 
ment the  form  of  an  indorsement  is  not  conclusive,  but  the 
nature  of  the  contract  may  be  proved  by  parol  evidence 
United  States  yut.  Bank  v.  Geer 68 

Presumptions. 

30.  A  similar  presumption  of  delivery  results,  from  the  entrust- 
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inp  to  a  teleprraph  compnny  for  trnnsmisRion  of  n  raessngre 
properly  addreBsed,  to  that  which  follows  from  the  posting 
of  a  letter  for  transmission  by  the  Unitetl  States  mail. 
P,  rry  r.  German- A  mermtn  Hank 89 

31.  Possession  of  intoxicatingf  liquors  held  presumptive  evidence 
of  guilt  in  a  ])roseciition  against  one  for  keeping  such  liq- 
uors for  unlawful  sale.    Dnrfee  r.  State 215 

Scrondarf/  Evidence. 

32.  Secondary  evidence  of  the  contents  of  an  instrument  is  ad- 
missible upon  proof  that  it  once  existed  and  was  last  seen 
in  possession  of  the  adverse  party  who,  under  oath  on  the 
trial,  denied  its  existence.    Whitney  v.  State 287 

Exceptions.     See  Instrittioxs,  8.    Review.  52. 

Exchange  of  Property.    See  Corporations,  9,  10.     Vendor  and 
Vendee,  3. 

Executions.    See  Exemption.     Sheriffs  and  Constables. 

1.  One  purchasing  property  at  execution  sale  and  paying  the 
purchase  price  at  request  of  defendant,  to  whom  the  prop- 
erty was  subsequently  delivered,  may  recover  from  the  lat- 
ter the  amount  thus  paid,  though  the  execution  sale  was 
void.    Wrif/ht  r.  Morne 3 

2.  Evidence  held  to  sustain  a  finding  that  an  execution  creditor 
did  not  cause  realty  to  be  levied  upon  and  sold  contrary  to 
a  valid  agreement  between  him  and  defendant.  McMurtry  v. 
Columbia  Xat.  Bank 21 

3.  The  only  matter  adjudicated  in  the  procjpedings  and  order 
of  confirmation  is  as  to  the  proceedings  of  the  sheriff  and 
those  acting  under  and  with  him  in  the  levy,  appraisement, 
advertising,  naking,  and  returning  of  the  sale.  Best  v,  Zu- 
tavern   619 

4.  A  sale  of  lands  by  an  administrator  to  pay  the  debts  of  his 
intestate  is  a  judicial  sale,  and  the  doctrine  caveat  emptor 
applies  to  a  purchaser  thereat.    MotJcy  v.  Motley. 375 

ApiyraiHcment, 

5.  To  make  error  available,  objections  that  property  is  ap- 
praised too  high,  or  too  low,  should  be  made  and  tiled,  with 
a  motion  to  vacate  the  appraisement,  before  sale,  and  a 
ruling  obtained  on  the  motion,  McMurtry  r.  Columbia  Nat. 
Bank 21 

6.  To  sustain  an  objection  that  an  appraisement  is  fraudulent, 
where  no  actual  fraud  is  shown,  the  discrepancy  between 
the  appraised  value  of  the  property  and  the  value  shown 
in  support  of  the  objection  must  be  so  great  as  to  raise  a 
presumption  of  fraud,    foira  Loan  d-  Trust  Co.  v.  Stimpmn.. .  530 

7.  It  is  not  necessary  to  give  the  debtor  notice  of  the  making 
of  an  appraisement.   Id, 
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8.  Evidence  held  sufficient  to  sustain  the  oTerruling'  of  an  ob- 
jection that  the  appraisement  was  too  low.  Northwestern 
Mutual  Life  /fW.  Co.  v.  Muliihill 538 

9.  The  finding  of  a  district  court  upon  conflicting*  evidence 
that  an  appraisement  was  not  fraudulent  will  ordinarily  be 
sustained  on  review.    Amoskeaff  t^avinga  Bank  v.  Rabbins 776 

10.  Where  there  was  no  error  in  the  appraisement  of  land  sold 
under  a  decree  of  foreclosure,  the  owner  cannot  complain 
because  the  clerk's  certificate  of  incumbrances  includes  the 
mortgages  upon  which  the  decree  is  based.    Id. 

Confirmation, 

11.  Objection  to  confirmation  of  sale  on  the  ground  of  irregu- 
larity in  the  appraisement  comes  too  late  when  first  urged 
after  the  sheriff's  return  of  completed  sale.    Best  v.  Zutavern,  619 

12.  The  homestead  right  of  exemption  of  realty  is  not  a  proper 
subject  for  consideration  in  proceedings  for  confirmation 
of  a  sale  of  an  alleged  homestead  on  execution.   Id. 

13.  It  is  not  a  good  objection  to  the  confirmation  of  a  judicial 
sale  of  realty  that  the  notice  of  sale  did  not  accurately  state 
the  sum  for  which  the  land  would  be  sold.  Amoskeag  Sav- 
ings  Bank  v.  Bobbins 776 

14.  A  mortgage-foreclosure  sale  may  be  confirmed  though  the 
sheriff  did  not  return  the  order  of  sale  within  sixty  days 
from  its  date.   Id 777 

15.  Title  of  defendant  is  not  divested  by  a  judicial  sale  until 

it  has  been  confi^rmed.    Shthodisky  v.  Phenijf  Ins.  Co 816 

Master  Commissioner. 

16.  A  decree  foreclosing  a  real-estate  mortgage  may  contain  an 
appointment  of  a  master  commissioner  to  sell  the  realty. 
Northtcesteiyi  Mutual  Life  Ins.  Co.  v.  MulvihUl 538 

17.  A  master  commissioner  in  performing  the  duties  of  his  ap- 
pointment may  administer  an  oath  to  the  appraisers.   Id. 

18.  The  statutes  do  not  require  a  master  commissioner  making 
a  sale  to  take,  subscribe,  and  file  an  oath.    Id. 

19.  If  the  taking  of  an  oath  by  a  master  commissioner  is  an  es- 
sential requirement,  compliance  therewith  will  be  presumed, 
in  absence  of  a  showing  to  the  contrary,  on  motion  to  set 
aside  the  sale.    Id. 

20.  Should  the  district  court  require  a  master  commissioner  to 
take  an  oath  and  give  a  bond?    Id. 

Purchase  by  Appraiser. 

21.  A  sheriff's  deed  to  realty  sold  on  execution  should  not  be 
canceled  merely  because  the  purchaser  was  one  of  the  ap- 
praisers.   Best  V.  Zutavern 605 

Wron{jf»l  Seizure. 
82.  The  seizure  and  retention  of  property  known  by  the  officer 
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to  be  exempt,  and  after  its  exempt  character  has  been  le- 
gally established,  constitute  an  abuse  of  process  for  which 
the  officer  is  liable.    Castle  v.  Ford, ,.- 507 

23.  A  judgment  plaintiff  knowing  property  to  be  exempt  is  lia- 
ble for  its  wrongful  seizure  and  retention  where  the  officer 
acted  under  the  former's  advice.    Id. 

24.  In  an  action  against  a  sheriff  for  the  wrongful  seizure  and 
retention  of  exempt  property',  the  ultimate  return  of  the 
property  goes  in  mitigation  of  damages,  but  is  no  defense. 
Id. 

Executors  and  AdminlstratoTS. 

1.  Where  the  letters  of  an  administrator  or  executor  have  been 
revoked,  such  quondam  personal  representative  has  no  stand- 
ing in  the  supreme  court  to  question  the  correctness  of  a 
judgment  rendered  by  the  district  court  in  an  action 
wherein  he  was  a  party  when  such  revocation  took  place. 
Edney  v.  Baum 116 

2.  Entry-  of  an  order  allowing  a  claim  against  an  estate  held 
not  fatally  defective  for  lack  of  the  signature  of  the  county 
judge.    McCormick  v.  McCormick * 255 

3.  An  order  of  a  county  court  allowing  a  claim  against  an  es- 
tate held  sufficient  in  form  and  substance.   Id. 

4.  Caveat  emptor  applies  to  an  administrator's  sale.  Motley  v. 
Motley  375 

5.  Where  the  record  of  a  proceeding  in  which  an  administrator 
was  licensed  to  sell  lands  of  intestate  discloses  that  he  left 
a  widow,  it  is  notice  to  ih^  purchaser  at  the  sale  of  the 
widow's  dower  estate  in  the  lands.   Id, 

6.  Evidence  held  sufficient  to  sustain  a  judgment  for  plaintiff 
in  an  action  by  him  as  executor  to  recover  money  which  had 
been  entrusted  to  defendant  by  testatrix.  Ainswoi'th  v.  Tay- 
lor   485 

7.  A  cause  of  action  for  death  by  wrongful  act  is  not  an  asset 

of  decedent's  estate.    City  of  Friend  v.  Burleigh 674 

8.  One  sued  by  an  administrator  is  not  authorized  to  petition 
the  county  court  to  revoke  plaintiff's  letters  of  administra- 
tion.   Missouri  P.  R.  Co.  v.  Jay 747 

9.  An  application  for  administration  must  be  regarded  as 
abandoned  where  no  action  by  the  court  is  taken  for  nearly 
two  years  after  the  date  fixed  in  the  notice  of  the  time  and 
place  of  hearing.    Elguttcr  r.  Missouri  P.  H.  Co 748 

10.  The  appointment  of  an  administrator  may  be  collaterally 
attacked  where  the  record  affirmatively  shows  that  the 
court  granting  the  letters  acted  without  jurisdiction,    id. 

Exemption.    See  Executions,  22-24.    Homestead. 

1.  Under  section  521  of  the  Code  a  judgment  debtor  who  is  the 
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head  of  a  faTnily,  an  5  baa  no  homestead,  may  claim  aa  ex- 
empt from  aale  on  execution  personalty  to  the  value  of  $500. 
Widemair  v,  Waohey  468 

S.  Sixty  days*  wages  of  a  laborer  are  exempt  from  enforced 
application  to  payment  of  his  debts.    Karnes  r.  Dovey 725 

3.  Where  a  claim  against  a  laborer  was  assigned  and  his  ex- 
empt wages  applied  in  a  foreign  court  to  payment  of  the 
debt,  the  liona  fides  of  the  assignment  was  held  a  question 
for  the  jury  in  an  action  by  the  laborer  against  the  assigtior 
for  the  amount  recoverable  under  the  statute  (('ode,  sec 
53 If)  relating  to  the  violation  of  exemption  laws.   Id. 

Exhibits.    See  Pleading,  3,  7,  8. 

Vactors  and  Brokers. 

Ordinarily  a  real-estate  broker,  who,  for  a  commission,  under- 
takes to  sell  land  on  certain  terms  within  a  specified  period, 
is  not  entitled  to  compensation  for  his  services  unless  he 
produces  a  purchaser,  within  the  time  limited,  who  is  able 
and  willing  to  buy  upon  the  terms  prescribed  in  the  con- 
tract of  employment.   Langhorst  t?.  Coon 765 

Fee  BiU.    See  Injunctioit,  6. 

Fees.    See  Office  ani}  Offigsbb,6. 

Fires.    See  Insurancb. 

Fixtures.    See  Insurance,  10. 

Forcible  Entry  and  Detainer.    See  Injttnctiov,  2. 

Foreclosure.    See  Executions. 

Franchises.    See  Municipal  Cobporationb,  6, 7. 

Fraud.    See  Banks  and  Banking,  4.    Corporations,  9.     Execu- 
tions, 6.    Statute  of  Frauds. 

1.  Fraud  cannot  be  presumed,  but  must  be  proved.  Alter  v. 
Bank  of  ^Stockham 223 

2.  Direct  evidence  is  not  essential  to  establish  fraud.   Id. 

3.  Fraud  may  be  inferred  from  circumstances,  but  the  infer- 
ence must  not  be  guesswork  or  conjecture,  but  the  rational 
and  logical  deduction  from  the  circumstances  proved,    /d. 

4.  Where,  from  the  entire  evidence,  good  faith  or  an  honest 
mistake  may  be  as  rationally  and  reasonably  inferred  as 
fraud,  the  law  leans  to  the  side  of  innocence.   Id. 

5.  Evidence  held  not  to  support  a  finding  that  cattle  sold  were 
falsely  weighed.    Id. 

Fraudulent  Conveyances.    See  Attachment,  6,  8.    Homestead,  1. 
1.  Evidence  held  to  sustain  findings  that  conveyances  were  not 
fraudulent  as  to  creditors.    Sheldon  r.  Russell 26 
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2.  Evidence  held  insufficient  to  sustain  the  verdict  of  a  jury  in 
finding  that  a  conveyance  \\'as  fraudulent  as  to  the  trans- 
feror's creditors.    Nash  r.  Costello 614 

Fugitives.    See   Criminal   Law,  4. 

(Samislmient.    See  Attachment.    Exemption,  2,  3. 

Gas  Companies.    See  Municipai.  Corporations,  6,  7. 

CKftB.    See  Municipal  Cor. po rations,  i,  2. 

Chiardian  and  Ward.     See  Parties,  2. 

1.  A  county  court  has  no  jurisdiction  of  an  accounting  where 
the  guardian  was  appointed  by  a  sun-ogate  in  the  state  of 
New  York  and  afterward  moved  with  the  ward  to  Nebraska. 
Andersan  v.  ^tory 259 

2.  A  proceeding  to  vacate  erroneous  orders  against  an  infant 
may  be  maintained  by  the  guardian  before  the  infant 
reaches  his  majority.    Martin  r.  Long 594 

Harmless  Error.    See  Review,  39-42. 

Highway-Signals.    See  Infants,  2. 

Homestead. 

1.  A  debtor  may  acquire  a  homestead,  and  hold  it  exempt 
from  execution  for  debts  created  before  its  acquisition,  but 
not  then  reduced  to  judgment,  and  this  although  the  home- 
stead was  obtained  by  exchange  for  property  which  was 
liable  for  the  payment  of  such  debts.    PaHou  r.  Sutton 81 

2.  The  homestead  exemption  cannot  be  claimed  as  against  a 
judgment  recovered  before  the  land  became  a  hoines-tead. 

^^ 83 

3.  The  words,  "subject  to  exemption  as  a  homestead,"  used  in 
section  521  of  the  Code  do  not  refer  to  houses  alone,  but 
apply  to  lands  and  town  lots  as  well.    Widemair  r.  Woolsey, .  468 

4.  In  a  suit  by  a  wife  for  a  divorce  a  decree  for  alimony  in 
her  favor  is  a  lien  on  the  family  homestead,  the  title  to 
which  is  in  the  husband.    Best  v.  Zutacern 604 

5.  A  homestead  not  exceeding  $2,000  in  value  after  deducting 
incumbratices  is  exempt  from  seizure  and  sale  for  the  sat- 
isfaction of  the  owner's  ordinary  debts.  Bank  of  Bladen  v, 
David 608 

6.  A  statutory  homestead  when  conveyed  by  a  husband  to  his 
wife  does  not  become  liable  for  his  then  existing  debts  by 
subsequently  losing  its  homestead  character.    Id, 

7.  The  homestead  right  of  exemption  of  realty  is  not  a  proper 
subjeet  for  consideration  in  proceedings  for  confirmation  of 
a  sale  of  an  alleged  homestead  on  execution.  Best  v.  Zuta- 
vem   619 

GO 
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Homicide. 

Conviclion  reversed  on  the  ground  that  the  evidence  was  in- 
KulTic'ient  to  support  the  verdict.    Lorenz  r.  State 463 

Husband  and  Wife.    See  Acknowledouent. 
Mortgage  bg  Wife, 

1.  A  wife  may  pledge  her  separate  estate  to  secure  an  indebt- 
edness of  her  husband,  but  there  roust  be  a  new  considera- 
tion to  sustain  a  mortgage  to  secure  his  antecedent  debt. 
Linton  r.  Cooper 400 

2.  The  making  of  further  advances  to  the  husband  is  a  suffi- 
cient consideration  to  sustain  a  mortgage  by  the  wife  of  her 
separate  property  to  secure  an  antecedent  debt,  and  in  such 
case  repayment  of  the  subsequent  advances  does  not  dis- 
charge the  mortgage.    Id 401 

Agency  of  Buslmnd. 
8.  A  wife  who  accepted  the  benefits  of  a  transaction  by  her 
husband   was  charged   with   the   burdens  of  his  contract. 
Perkins  r.  TUton  440 

Contracts  of  Wife,    Sotes. 
4.  The  common-law  disability  of  a  married  woman  to  make 
contracts  is  in  force,  except  as  abrogated  by  statute.   Grand 
Island  Banking  Co.  v,  Wright 574 

6.  A  married  woman  may  make  contracts  only  in  reference  to 
her  separate  property,  trade,  or  business,  or  upon  the  faith 
and  credit  thereof  and  with  the  intent  on  her  part  to 
thereby  charge  her  separate  estate.    Id, 

6.  Whether  a  contract  of  a  married  woman  was  made  with 
reference  to  her  separate  estate  is  a  question  of  fact.   Id,..  575 

7.  Where  a  married  woman  signed  a  note,  there  is  no  pre- 
sumption that  she  intended  thereby  to  fasten  a  liability 
upon  her  separate  estate.   Id. 

8.  In  an  action  on  a  note  signed  by  a  married  woman,  where 
coverture  is  plended  as  a  defense  and  proved,  the  burden  is 
on  plaintiff  to  establish  that  the  note  was  made  with  refer- 
ence to,  and  upon  the  credit  of,  her  property,  and  with  the 
intent  to  bind  the  same.    Id. 

] deficiency  Judgment, 

9.  Where  a  wife  signs  a  note  as  surety  for  her  husband  and, 
as  security,  executes  a  mortgage  on  her  own  realty,  a  jyer- 
sonal  judgment  cannot  be  rendered  against  her  on  foreclos- 
ure for  any  deficiency  after  sale  of  the  premises,  where  it  is 
not  disclosed  that  in  executing  the  note  and  mortgage  it 
was  the  intention  to  bind  her  property  generally.   Id, 

Homestead, 
10.  The  husband's  right  to  an  exempt  homestead  cannot  be 
asserted  against  the  wife,  where,  by  his  aggression,  she  has 
been  forced  to  leave  his  domicile.    Best  r.  Zutacern 606 
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Husband  and  Wife—^Mncluded. 

Trusts.  Title  to  Realty. 
11.  Where  a  wife  with  consent  of  her  inebriate  husband  bought 
the  farm  upon  which  they  resided  and  paid  for  it  with 
money  eai-ned  by  her,  it  was  held  to  be  her  property,  though, 
by  inadvertence  or  mistake,  it  was  conveyed  to  the  husband. 
Cleghorn  v.  Ol>ernalte 687 

Improvements. 

After  revivor  in  name  of  plaintiff'^  devisee  of  an  action  to 
quiet  title,  to  obtain  possession  of  realty,  and  to  recover 
rents,  a  decree  for  plaintiff  was  held  proper  though  the 
land  was  charged  with  the  fair  value  of  defendant's  im- 
provements, some  of  wliich  were  made  after  commence- 
ment of  the  suit.    Thompson  v.  Thompson 490 

Incompetent  Persons.    See  Insanity. 

Indemnity.    See  Lost  Instruments. 

Indictment  and  Information.    See  Burglary,  4. 

Ycrification. 

1.  After  arraignment  and  plea  it  is  too  late  to  object  to  the 
verification  of  the  information,  unless  the  plea  has  been 
vdthdrawn.   Johnson  v.  State 103 

Participants  in  Crime. 

2.  All  participants  in  a  crime  may  be  jointly  charged  in  the 
same  information,  or  they  ma}'  be  informed  against  sepa- 
rately, as  the  prosecutor  may  elect.    Id 104 

Variance  from  Complaint, 

3.  The  information  and  complaint  must  charge  the  same  of- 
fense,   mills  V.  t^tate 263 

4.  Where  the  charge  in  the  information  is  substantially  the 
same  as  that  alleged  in  the  complaint,  a  plea  of  no  prelimi- 
nary examination  on  the  ground  of  variance  is  without 
force.   Id, 

6.  Where  the  identity  of  the  offense  charged  in  the  complaint 
is  preserved  in  the  information,  the  statement  in  the  in- 
formation may  be  varied  from  that  of  the  complaint,  to 
meet  a  possible  state  of  proof.    Id, 

Uncertainty. 

6.  Information  for  embezzlement  held  not  fatally  defective  for 
uncertainty.   Id, 

Election  as  to  Counts, 

7.  Prosecutor's  election  to  proceed  under  a  single  count  does 
not  destroy  the  effect  of  a  reference  to  other  counts  as  to 
time  and  place.    Bartley  v.  State 310 

8.  No  election  is  required  between  counts  charging  the  same 
offense.    Id 311 

9.  Where  different  felonies  of  the  same  character  are  charged 
in  different  counts  of  an  information,  it  is  within  the  dis- 
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cretion  of  the  trial  court  to  require  an  election  as  to  counts. 
Id. 

Nolle  ProseqtU. 

10.  Error  cannot  be  predicated  upon  the  overruling  of  a  de- 
murrer to  a  count  subsequently  eliminated  by  nolle  prosequi. 
Id. , 310 

Place  of  Crime, 

11.  Where  the  county  and  stat^  are  named  in  the  caption  and 
venue  of  an  information  charging'  that  defendant  ^in  the 
county  aforesaid,  then  and  there  being  in  said  county,"  did 
commit  a  crime,  the  information  suificiently  alleges  that 
the  offense  was  committed  in  the  county  stated  in  the  cap- 
tion and  venue.   Id, 

12.  The  place  of  the  commission  of  an  offense  charged  in  a 
count  is  sufficiently  set  forth  by  an  averment  that  defend- 
ant, *in  the  county  aforesaid,"  did  commit  the  acts  consti- 
tuting the  offense,  where  the  county  and  state  are  stated 
in  a  former  count.   Id, 

Motion  to  QiMsh. 

13.  On  motion  to  quash  an  information,  the  court  will  not  in- 
quire into  the  validity  of  the  warrant  issued  by  the  ex- 
amining magistrate.   Id, 

Names  of  Witnesses, 

14.  Where  a  married  woman  is  to  be  called  as  a  witness  in  a 
criminal  case  her  name  may  be  indorsed  on  the  information 
by  writing  thereon  the  abbreviation  *'Mrs."  and  her  hus- 
band^B  name.    Carroll  v.  State 431 

16.  The  name  of  a  married  woman  who  is  to  be  called  as  a  wit- 
ness in  a  criminal  case  may  be  indorsed  on  the  information 
by  writing  thereon  the  abbreviation  "Mrs."  and  the  second 
Christian  name  and  the  surname  of  her  husband,  where  he 
is  thus  known.   Id, 

Indorsements.    See  Negotiable  Instbumentb,  3. 

Infants. 

1.  An  infants  suit  instituted  by  a  next  friend  may  be  discon- 
tinued by  the  court  where  it  is  against  plaintiiTs  interest 
to  proceed  further,  or  another  person  may  be  substituted 

as  next  friend.    Wayer  v.  Wagoner 512 

2.  In  an  action  afrniiist  a  railroad  company  for  injuring  an 
infant  at  a  higfhway-croBsing,  it  is  error  to  instruct  the 
jury  that  the  question  whether  highway-signals  were  given 
is  immaterial  in  case  they  find  the  infant,  by  reason  of  ten- 
der age,  could  not  understand  the  meaning  of  such  signals. 
Palmer  v,  Missouri  P.  R,  Co 611 

3.  An  infant  is  not  obliged  to  postpone  until  he  reaches  his 
majority  proceedings  to  vacate  erroneous  orders  against 
him.    Martin  r.  Lontf 604 
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Information.    See  Indictment  and  Information. 
Inheritance.    See  Parent  and  Child. 

Injunction.     See  Judgment,  1,  3,  6. 

1.  A   litig-ant   cannot   successfully   invoke   the   extraordinary 
remedy  of  injunction  to  enforce  a  legal  right  unless  the 
facts  and  circumstances  in  the  case  are  such  that  his  ordi- 
nary legal  remedies  are  inadequate.    Wat'lier  v,  Williams.,,.  143 
Gillick  V.  WilUamH  146 

2.  A  plaintiff  is  not  entitled  to  a  mandatory  injunction  to  re- 
move from  his  real  estate  one  who  has  without  color  of 
title  unlawfully  and  forcibly  entered  and  wrongfully  re- 
mains thereon,  though  such  trespasser  be  insolvent.    Id, 

3.  One  not  guilty  of  laches  may  invoke  the  aid  of  a  court  of 
equity  to  restrain  the  collection  of  a  void  tax.  Harmon  v. 
City  of  Omaha  164 

4.  A  court  of  equity  may  enjoin  the  collection  of  a  void  tax. 
ChicagOy  B.  d  Q.  R.  Co.  v.  City  of  Nebraska  City 454 

5.  Issuance  of  municipal  bonds  voted  for  the  beneilt  of  per- 
sons who  agreed  to  erect  a  mill  in  the  cit}'  may  be  re- 
strained, where  they  failed  to  comply  strictly  with  the 
terms  of  the  contract.    Oeorge  v.  Cleveland 716 

6.  Collection  of  a  fee  bill  will  not  be  enjoined  where  all  the 
legal  costs  included  therein  have  not  been  paid  or  tendered. 
Citizens  Nat.  Bank  v.  Gregg 760 

Insanity. 

1.  One  who  is  insane,  but  who  has  not  been  so  adjudged,  and 
who  has  no  guardian,  may  sue  by  next  friend.  Wager  v. 
Wagoner  511 

2.  To  avoid  the  deed  of  an  insane  person  it  is  unnecessary  to 
prove  that  there'  was  fraud  or  other  wrong-doing  inducing 
its  execution.    Id. 

3.  The  deed  of  an  insane  person  may  be  set  aside  without  re- 
turn of  consideration,  at  least  when  it  does  not  appear  that 
a  return  in  specie  is  practicable.    Id. 

Insolvency.    See  Banks  and  Banking,  2-7.    Cobporations,  5-7. 

InstructionB.    See  Infants,  2.     Review,  12-15.     Witnesses,  5. 

Burglary. 

1.  Instructions  in  a  prosecution  for  burglary  held  not  errone- 
ous.   Carrall  v.  State 432 

Conflicting  Paragraphs. 

2.  A  faultless  instruction  will  not  cure  a  misstatement  of  the 
law  in  another  paragraph  of  the  court*s  charge  to  the  jury. 
Bergeron  v.  State 752 

Construction. 

3.  Where  the  charge  is  correct  when  considered  as  a  whole,  it 

is  sufficient.    Mills  r.  State 264 
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Instructionfl — continued, 

4.  Where  instructions  construed  together  correctly  announce 
the  rule  applicable  to  the  issues  and  the  e\idence,  they 
should  be  upheld,  though  a  paragraph,  standing  alone.  Is 
faul ty.    BartUy  r.  t^tate 312 

6.  Instructions  must  be  read  and  construed  together.  Mack  v. 
Parkiearr    528 

6.  Where  instructions  construed  together  state  the  law  appli- 
cable to  the  case  without  confusion  or  conflict,  a  single 
paragi-aph  incomplete  in  itself  should  not  be  held  errone- 
ous.   Id. 

Evidence. 

7.  An  instruction  that  the  acts  constituting  a  crime  may  be 
proved  by  circumstances  and  any  other  competent  evidence, 
held  proper  when  preceded  by  a  direction  that  the  jury 
roust  be  governed  by  what  had  appeared  in  evidence.    Mills 

V.  State  264 

Exceptions. 

8.  One  failing  to  except  to  the  refusal  to  give  an  instruction 
requested  by  him  cannot  complain,  in  the  supreme  court,  of 
the  ruling.    Brinckle  v.  Stilts 11 

Failure  to  Request. 

9.  "^lere  non-direction  by  the  trial  court  will  not  work  a  re- 
versal where  proper  instructions  covering  the  point  were 
not  requested.    Johnson  v.  State 104 

10.  Mere  non -direct ion  is  not  reversible  error  unless  proper  in- 
structions were  requested  and  refused.    Mills  v.  State 264 

11.  One  cannot  predicate  error  upon  a  failure  to  instruct  the 
jury  on  a  particular  feature  of  a  case  where  he  failed  to  re- 
quest an  instruction  on  such  feature.    Weber  v.  Whetstone. . .  371 

12.  Mere  non-direction  by  the  trial  court  affords  no  ground  for 
reversal,  where  a  proper  instruction  covering  the  point  is 
not  requested.    Reynolds  v.  State 761 

Harmless  Error. 

13.  The  conviction  of  a  criminal  should  not  be  reversed  for  the 
giving  of  an  erroneous  instruction  not  prejudicial  to  him. 
Whitney  v.  State 288 

Issues. 

14.  An  instruction  purjiorting  to  cover  the  whole  case  is  erro- 
neous, which  fails  to  include  all  the  elements  necessarily 
invol\ed  in  the  issues  and   within   the  evidence.   Bergeron 

r.  State 752 

yryUijence. 

15.  Discussion  of  instructions  relating  to  evidence  and  negli- 
gence, in  a  suit  against  a  railroad  company  for  injuries 
inflicted  at  a  highway-crossing.  Chicayo,  B.  <€  Q,  R.  Co.  v. 
Pollard    730 

Presumption  of  Innocence. 

16.  Instruction  quoted  in  opinion  held  equivalent  to  the  rule 


INDEX.  887 
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that  the  presumption  of  innocence  is  a  matter  of  evidence, 
to  the  benetit  of  which  accused  is  entitled.   Bariley  v.  State,  313 
Quotations  from  Statute. 

17.  An  instruction  quoting  portions  of  the  statute  under  which 
the  prosecution  was  instituted,  held  not  improper  or  mis- 
leading.   Mills  V.  State 264 

ReasonaNe  Doubt, 

18.  Instructions  defining  reasonable  doubt  Iteld  correct.  Whit- 
ney r.  State 288 

19.  An  instruction  held  not  to  deny  accused  the  benefit  of  a 
reasonable  doubt  arising  from  the  lack  of  evidence.   Bartley 

r.  State 312 

20.  It  was  not  error  to  instruct  the  jury:  "You  are  not  at  lib- 
erty to  disbelieve  as  jurors  if  from  all  the  evidence  you  be- 
lieve as  men.  Your  oath  imposes  on  you  no  obligation  to 
doubt  where  no  doubt  would  exist  if  no  oath  had  been  ad- 
ministered."  Id. 

Repetitions, 

21.  An  instruction  may  be  refused  where  its  substance  has  al- 
ready been  given.    Whitney  v.  State 288 

22.  It  is  not  error  to  refuse  instructions  the  substance  of  which 
has  already  been  given.    Cart-all  v.  State 432 

Insurance. 

1.  Where  there  was  evidence  which  showed  that  the  property 
had  been  totally  destroyed  and  that  its  value  before  such 
destruction  was  of  a  certain  amount,  the  jury  was  justified 
in  accepting  this  testimony  as  the  basis  for  a  recovery  by 
the  plaintiff,  notwithstanding  the  fact  that  there  was  evi- 
dence contradictory  of  each  of  these  propositions.    Granite 

State  Fire  Ins,  Co,  v,  Buckstaff  Bros.  Mfg.  Co 123 

ProvidencerWashington  Ins.  Co.  r.  Buckstaff  Bros.  Mfg.  Co 127 

2.  An  insurer  which  paid,  and  took  an  assignment  of,  a  policy 
on  partially  insured  property  negligently  fired  by  a  railroad 
company,  held  not  precluded,  by  knowledge  of  an  action  in 
which  said  company  permitted  insured  to  recover  judgment 
for  the  remainder  of  the  loss,  from  afterward  maintaining 
suit  against  said  company  for  the  amount  of  insurance  so 
paid.    Omaha  d  R.  V.  R.  Co.  r.  Granite  State  Fire  Ins.  Co 514 

3.  An  insurer  denying  in  its  answer  thtit  it  contracted  for  the 
issuance  of  a  policy  in  any  form  cannot  introduce  in  evi- 
dence a  blank  policy  in  usual  form  to  show  existence  and    . 
breach  of  certain  conditions.   Phenix  Ins.  Co.  v,  Slobodisky. .  782 

Actions. 

4.  A  cause  of  action,  or  some  part  thereof,  on  a  life  insurance 
policy  arises,  within  the  meaning  of  section  55  of  the  Code, 
Jn  the  county  where  the  insured  died.    Bankers  Life  Ins.  Co, 

p.  Bobbins f « « i « .  i « « « 1 1 1 .  > , 44 
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Agency.  Auth4iritp  of  Agent.  CompensaHoK, 
6.  Section  8,  chapter  16,  Compiled  Statutes,  declaring  what 
conduct  on  part  of  a  person  shall  be  conclusive  evidence  of 
the  fact  that  he  is  the  agent  of  a  foreigfn  insurance  com- 
pany, does  not  apply  to  an  ag-ent  of  an  insurance  company 
created  under  the  laws  of  the  state.   Id, 

6.  The  fact  that  a  bank  collects  and  remits  to  a  domestic  in- 
surance company  premiums  due  from  its  policy  holders,  but 
transacts,  and  is  authorized  to  transact,  no  other  business 
for  it,  is  not  evidence  which  will,  of  itself,  sustain  a  finding* 
that  such  bank  is  the  agent  of  such  company  within  the 
meaning  of  section  74  of  the  Code  relating  to  service  of  sum- 
mons on  an  agent.    Id 45 

7.  Construction  of  a  contract  providing  for  compensation  of 
an  insurance  agent.    Bankers  Life  Ins.  Co,  r.  Stephens 660 

8.  Whether  an  agent  had  atithority  to  waive  payment  of  pre- 
mium in  cash  and  extend  credit  therefor  is  a  question  of 
fact.    Slobodisky  r.  Pheiiix  Ins.  Co 816 

9.  Authority  of  an  agent  to  waive  payment  of  premium  in  cash 
and  extend  credit  therefor  may  be  inferred  from  the  fact 
that  he  is  authorized  to  make  contracts  of  insurance,  fill 
out  and  deliver  policies,  receive  and  receipt  for  premiums, 
and  make  settlements  with  his  principal  for  premiums  col- 
lected.   Id. 

Proofs  of  Loss,    Realty  and  Personalty. 

10.  The  general  allegation  in  a  petition  that  certain  insured 
property,  otherwise  fully  described,  was  real  property,  does 
not  require  that  the  insured,  in  making  proofs  of  loss  in 
an  action  on  a  policy,  should  show  that  the  property  was 
real  property  and  totally  destroyed  and  thereupon  rely 
upon  the  provisions  of  the  valued  policy  law;  but  he  may 
show  the  value  as  it  was  just  before  the  fire,  and  its  value 
just  after,  as  affording  data  for  the  assessment  of  his  dam- 
ages, without  attempting  to  classify  the  property  as  real  or 
personal.    Granite  State  Fire  Ins.  Co.  v.  Buckstaff  Bros.  Mfg. 

Co 123 

Providence-Washington  Ins.  Co.^v.  Buckstaff  Bros.  Mfg.  Co....  127 

Attorneys*  Fees. 

11.  One  making  a  demand  for  an  attorney*s  fee  in  an  action  on  a 
policy  of  insurance  should  insert  it  in  the  petition  and  pre- 
sent it  to  the  court.    Hartford  Fire  Ins.  Co.  v.  Corey 209 

12.  In  an  action  on  a  policy  plaintilTs  written  demand  for  al- 
lowance of  an  attorney's  fee,  at  the  time  of  rendition  of 
judgment,  may  be  treated  as  an  amendment  of  the  prayer 
of  the  petition.    Id. 

Delivery  of  Policy. 

13.  Evidence  held  sufficient  to  show  a  waiver  of  a  condition  pre- 
cedent with  respect  to  the  delivery  of  a  policy,  the  existence 
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Insurance — conrJudea. 

of  such  condition  not  having'  been  communicated  to  assured. 

Life  Ina,  Clearing  Co,  v.  Altschuler 481 

Directing  Verdict, 

14.  In  a  suit  on  a  policy  the  action  of  the  court  in  withdraw- 
ing from  the  jury  the  defense  that  the  house  was  vacant,  in 
violation  of  the  policy,  was  held  erroneous,  i^tate  Ins.  Co,  v. 
Hunt    60a 

Insurable  Interest. 

15.  One  may  still  have  an  insurable  interest  in  realty  sold  at 
a  judicial  sale  which  has  not  been  confirmed.  8lobodisky  v. 
Phenix  ins,  Co 816 

16.  Facts  stated  in  opinion  held  to  justify  the  presumption 
that  the  company  insured  plaintiffs  interest  in  the  prop- 
erty.   Phenix  Ins,  Co,  v.  Fuller 811 

Milwaukee  Mechanics  Fire  Ins,  Co.  v.  Fuller 815 

Slohodisky  v,  Phenix  Ins,  Co 816 

OccuiHincii, 

17.  The  fact  that  the  property,  without  insurer's  knowledge, 
was  unoccupied  when  the  risk  was  taken  constitutes  no 
defense  to  an  action  on  the  policy.    Slobodisky  v,  Phenix  Ins. 

Co 816 

18.  The  fact  that  an  insured  building  is  described  in  the  policy 
as  a  dwelling-house  is  not  a  representation  of  insured  that 
the  house  is  occupied.   Id. 

Title  to  Property, 

19.  Under  facts  stated  in  opinion  held  that  insurer  cannot  es- 
cape liability  because  insured  was  not  invested  with  an 
absolute  and  unincumbered  title  to  the  insured  property. 

Phenix  Ins.  Co.  v.  Fuller 812 

Milwaukee  Mechanics  Fire  Ins.  Co.  v.  Fuller 815 

8lobodisky  v.  Phenix  Ins.  Co 810 

Fees  Payable  to  State, 

20.  Section  32,  chapter  4.3,  Compiled  Statutes,  was,  by  the  con- 
stitution of  1875,  modified  so  as  to  require  insurance  com- 
panies to  pay  in  advance  into  the  state  treasury  fees  for 
services  performed  for  them  by  the  auditor  of  state,  and  to 
prohibit  the  latter  from  receiving  such  fees.   Moore  v.  State,  831 

Interest.    See  Ububy. 

1.  Interest  is  allowable  on  trust  funds  withheld  by  the  re- 
ceiver of  an  insolvent  bank.    Higgins  v.  Hayden 61 

2.  Where  an  instrument  provides  for  interest  at  a  lawful  rate 
from  date  until  maturity,  and  for  a  higher  lawful  rate 
thereafter,  the  latter  provision  is  not  in  the  nature  of  a  pen- 
alty, but  is  enforceable  in  an  action  on  the  contract.    Crapo 

V.  Hefner 251 

Internal  Improvements.    See  Municipal  Corfobations,  1, 2, 
Interstate  Expositions.    See  Taxation,  7,  8. 
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Intoxicating  Liquora. 

1.  In  proHeciitinjf  one  for  keeping*  intoxicating  liquors  for  un- 
lawful sale  his  possension  of  such  liquors  fs  presumptive 
evidence  of  guilt,  in  the  district  court,  as  well  as  before  the 
examining  magistrate.    Durfec  v.  Htate 215 

2.  The  council  of  a  city  of  the  second  class  having  less  than 
5,000  inhabitants,  when  authorized  by  ordinance,  may  en- 
tertain a  complaint  against  a  saloon-keeper  and,  for  proper 
cause,  revoke  his  license,  though  he  has  not  been  convicted 
of  a  violation  of  the  law  relating  to  the  sale  of  liquors. 
Mi}€9  r,  fitate  305 

8.  A  licensed  saloon-keeper  and  the  sureties  upon  his  bond  are 
liable  for  loss  of  support  sustained  hy  the  widow  and  chil- 
dren of  one  whose  death  was  contributed  to  by  the  drink- 
ing of  intoxicating  liquors  furnished  by  the  saloon-keeper. 
Schiek  V.  Handers. 664 

4.  The  fact  that  defendant  was  a  licensed  saloon-keeper  may 
be  shown  by  the  proceedings  of  the  city  council  and  the 
license  records,  the  production  of  the  license  issued  not 
being  essential,   /rf. 

6.  In  a  suit  against  a  saloon-keeper  for  damages,  evidence  held 
to  sustain  a  finding  that  plaintiiT's  husband  was  killed 
while  under  the  influence  of  liquor  sold  by  defendant,  and 
that  the  latter  was  a  licensed  saloon-keeper  at  the  time  of 
the  sale.    Id. 

6.  Where  a  druggist  charged  with  keeping  beer  for  unlawful 
sale  introduced  evidence  that  he  did  not  keep  beer  and  that 
bottles  found  in  his  possession  by  the  sheriff  contained  a 
non-intoxicnting  tonic,  a  search-warrant  stating  informer's 
belief  that  defendant  kept  beer  and  the  return  of  the  sheriff 
that  he  found  bottles  of  beer  in  defendants  possession  are 
inadmissible  as  independent  evidence.    'SeUt^n  r.  State 790 

Joinder.    See  New  Trial,  3.    Parties,  1.    Vendor  and  Vexdee,  3. 

Journal  Entries.    See  Executors  and  Administrators,  2.     Re- 

viKW,  58. 

Judgments.    See  Coirts,  3.  4.    Divorce.    Executors  and  Adhin- 

I8TRATOKS,   1.     H  USB  AND  AND   WiFE,  9.      MECHANICS'  LlENS, 
2.      IJECORDS. 

Proceedings  to  Vacftte. 

1.  Enforcement  of  a  judgment  by  default,  which  is  void 
for  want  of  jurisdiction,  should  not  be  restrained  by  injunc- 
tion on  application  of  defendant  unless  he  pleads  and  proves 
that  he  has  a  meritorious  defense,  has  no  adequate  remedy 
at  law,  and  was  not  negligent.  Bankers  Life  In^.  Co.  v.  Rob- 
bins    4:» 

2.  In  an  action  to  restrain  the  enforcement  of  a  void  judg- 
ment, the  remedies  at  law  available  to  the  party  assailing 
the  judgment,  the  adequacy  of  such  remedies,  and  whether 
he  was  negligent,  are  discussed  in  the  opinion.   14, 
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^Tidgments — concluded. 

3.  Where  judgment  was  rendered  in  the  county  court,  trans- 
cript filed  in  the  district  court,  and  lands  of  defendant 
seized  on  execution  before  he  knew  of  the  suit,  to  which  he 
has  a  good  defense,  injunction  is  the  proper  remedy.  Rad- 
zuweit  V.  Watkins 413 

4.  A  court  of  equity  in  granting  relief  against  judgments  Is 
not  restricted  to  cases  where  the  court  entering  the  judg- 
ment was  without  jurisdiction.    Id 412 

5.  A  judgment  defendant  who,  without  fault  or  negligence  on 
his  part  but  by  accident  or  misfortime,  was  prevented  from 
making  a  defense  may  have  relief  in  equity,  where  it  is 
shown  that  he  has  a  good  defense.    Id, 

6.  A  court  of  equity  will  not  afford  relief  against  a  judgment 
or  decree  obtained  against  a  party  through  his  attorney's 
negligence.    Funk  v.  Kanaas  Mftj.  Co 450 

7.  Evidence  held  insufficient  to  support  a  decision  vacating  a 
former  decree  in  another  action  between  the  same  parties. 
Id. 

Sufficiency  of  Evidence. 

8.  Judgment  based  upon  a  finding  without  sufficieM  evidence 
to  sustain  it  is  erroneous,  but  not  void.  Luhker  v.  Grand 
Detour  Plow  Co Ill 

Release  of  lAen. 

9.  Decree  for  defendant  held  sustained  by  the  evidence  in  an 
action  to  require  him  to  execute  an  agreement  to  release 
certain  lands  from  the  lien  of  a  judgment.    Halmes  v.  Dovey,  254 

Deficiency  Judyment. 

10.  Deficiency  judgment  held  properly  denied.  Aultman  v. 
Bishop  545 

Correction  of  Kntry. 

11.  Where  a  judgment  was  rendered  but  not  journalized,  the 
court  any  time  afterward,  in  a  projier  proceeding  and  upon 
a  proper  showing,  may  render  such  judgment  nunc  pro  tunc. 
Gund  V.  Horrigan 794 

Judicial  Sales.     See  Executions. 

Jurisdiction.    See  Courts.    Executors  and  Administrators,  10. 
Municipal  Corporations,  5.    Review,  33. 

Jury. 

Examination  of  Jurors. 

1.  In  examining  a  juror  to  ascertain  whether  a  ground  for 
challenge  for  cause  exists,  what  questions  may  be  asked,  or 
what  scope  the  examination  may  take,  rests  in  the  discre- 
tion of  the  trial  court,  and  its  rulings  will  not  be  disturbed 
unless  there  has  been  an  abuse  of  discretion  prejudicial  to 
the  party  complaining.    Tan  Skike  v.  Potter 29 

2.  A  party  has  a  right  to  examine  a  juror  for  the  purpose  of 
ascertaining  whether  a  ground  for  challenge  exists.   Id. 
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Jury-— cofidiMM. 

3.  In  the  examination  of  jurors  refnaal  of  the  court  to  require 
them  to  slate  whether  they  were  members  of  a  church  or 
secret  society  held  not  an  abuse  of  discretion.    Id 2S 

4.  Examination  of  juror  held  to  justify  the  court  in  overruling 

a  challenge  based  on  the  ground  of  bias  and  prejudice.   Id..    29 

5.  Voir  dire  examination  of  jurors  held  not  a  part  of  the  trial 

of  the  cause.    Durfee  v.  State 214 

Sulnnission  of  Question. 

6.  A  district  court  sitting  in  equity  may  submit  to  a  jury  any 
question  of  fact  in  the  case.    Alter  v.  Bank  of  Stockham 223 

Ruling  on  Challenge. 

7.  Error  cannot  be  predicated  upon  the  overruling  of  a  chal- 
lenge to  a  juror  for  cause,  where  the  record  fails  to  dis- 
close that  the  complaining  party  exhausted  his  peremptory 
challenges.    Bartley  v.  State 311 

Additional  Jurors. 

8.  Where  a  crime  is  committed  and  an  information  filed  during 
a  term  of  court  for  which  no  panel  of  jurors  has  been  pro- 
vided, the  court  may  order  jurors  to  be  summoned  under 
secfion  664  of  the  Code.    Carrall  r.  State 431 

9.  Section  664  of  the  Code  in  regard  to  summoning  jurors  is 
brond  enough  to  cover  all  reasons  for  which,  at  any  term 
of  court,  there  is  no  panel  present  for  trial  of  causes.   Id. 

10.  The  provisions  of  section  064  of  the  Code  in  regard  to  sum- 
moning jurors  is  applicable  to  criminal  causes.    Id. 

Laches.    See  Bill  of  Exceptions,  3.    Emiivent  Domain,  9.    Plead- 
ing, 14,  15. 

Landlord  and  Tenant. 

The  attornment  of  a  tenant  to  a  strangrer  is  void  and  does  not 
aifect  the  possessory  rights  of  the  landlord.  Perkins  r.  Potts,  444 

Larceny.    See  Embezzlement.     Statutes,  7. 

Evidence  held  sufficient  to  sustain  a  conviction.    Carrall  v.  State^  433 

Levy.    See  Executions,  22-24. 

License.    See  Intoxicating  Liquors,  2. 

Liens.    See  Animals.    Divorce.    Mechanics*  Liens.    Taxation. 
Vendor  and  Vendee,  4. 

Limitation  of  Actions.    See  Adverse  Possession.    £^inent  Do- 
main, 9.    Mechanics*  Liens,  4,  5.    Statutes,  5. 

1.  Where  injury  to  crops  and  lands  is  caused  by  the  negligpent 
construction  of  a  railway  embankment,  the  cause  of  action 
for  damages  accrues  at  the  date  of  the  injury  and  not  at 
the  date  of  the  negligent  construction  of  the  embankment. 
Chicago,  B.  d  Q.  R.  Co.  v.  Emmert 237 

2.  It  is  ground  for  demurrer  that  an  action  is  barred,  only 
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Limitation  of  Actions — concluded. 

where  it  affirmatively  so  appears  on  the  face  of  the  petition. 
Best  t\  Zutavern .•.  605 

3.  An  infant  is  not  obliged  to  postpone  until  he  reaches  his 
majority  proceedings  to  vacate  erroneous  orders  against 
him.    Martin  r.  Long 69-1 

lAa  Pendens.    See  Improvements. 

Lord  Campbell's  Act.    See  Dea.tu  by  Wrongful  Act. 

Iiost  Instruments. 

Where  a  note  payable  to  order,  but  neither  indorsed  nor  trans- 
ferred, is  lost  before  maturity,  the  execution  of  an  indem- 
nity bond  is  not  essential  to  plaintiff's  recovery  in  a  suit  on 
the  note.    Palmer  v.  Carpenter 394 

Malpractice.    See  Physicl^uys  and  Surgeons. 

1.  Mandamus  will  not  lie  to  review  the  revocation  of  a  liquor 
license  by  a  city  council,  where  it  has  not  exceeded  its  ju- 
risdiction.   Miles  i\  State 305 

2.  One  whose  claim  against  a  county  has  been  duly  allowed  by 
the  county  board  may  compel  the  issuance  of  a  warrant  for 

its  payment.    State  v.  Board  of  County  Corners 767 

8.  The  discretion  and  action  of  a  county  board  in  levying 
taxes  to  the  constitutional  limit  should  not  be  controlled 
by  the  court.    State  v,  Sheldon 3G:j 

Married  Women.    Sec  Criminal  Law,  8,  9.    Husband  and  Wife. 

Master  Commissioners.    See  Executions,  16-20. 

ICazims. 

Caveat  emptor  applies  to  an  administrator's  sale.  Motley  v. 
Motley  375 

Mechanics'  Liens.    See  Bonds,  4-6. 

1.  Where  two  contractors  furnish  labor  and  material  under 
separate  contracts,  and  one  of  them  files  a  claim  for  a  lien 
and  brings  a  foreclosure  suit,  the  other  contractor  is  a  nec- 
essary party.    Wakefield  V.  Ywn  Dom 23 

2.  Where  two  contractors  furnish  labor  and  material  under 
separate  contracts,  and  one  of  them  tiles  a  claim  for  a  lien 
and  brings  a  foreclosure  suit  without  making  the  other  con- 
tractor a  party,  a  decree  rendered  in  the  case  is  a  nullity 
as  to  the  latter  who  may  maintain  a  suit  to  foreclose  his 
own  lien.   Id, 

3.  Where  two  contractors  furnish  labor  and  material  under 
separate  contracts,  and  one  of  them  tiles  a  claim  for  a  lien 
and  brings  a  foreclosure  suit  without  making  the  other 
contractor  a  party,  the  latter's  knowledge,  at  the  time  of 
filing  his  claim,  of  the  pendency  of  the  suit  does  not  estop 
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Mechanics'  Iilens  -concluded, 

him  from  malntaioing  an  action  to  foreclose  his  own  lien. 
Id. 
4.  Uhder  an  agreement  requiring  a  contractor  to  deliver  ma- 
chinery free  on  board  of  cars  at  a  certain  place  for  a  stipu- 
lated sum,  it  is  furnished  when  delivered  on  the  cars  pursu- 
ant to  contract,  and  a  claim  for  a  lien  must  be  filed  within 
four  months  from  that  time.    Congdon  r.  Kendall 2S2 

6.  By  gratuitously  supplying  new  articles  instead  of  defective 
ones  previously  furnished,  a  contractor  cannot  extend  the 
time  for  perfecting  a  lien.    Id. 

6.  The  lien  of  one  furnishing  material  for  the  erection  of  a 
house  on  land  in  possession  of  a  vendee  under  an  executory 
contrni-t  of  purchase  is  subordirate  to  the  lien  of  a  vendor 
who  retains  title  to  secure  purcliase  money,  except  where 
vendor  promotes  the  improvement  or  causes  it  to  be  made. 
Went  V.  ReevcA 472 

Misconduct  of  Attorney.     See  Review,  27. 

Mistake.    See  Crkuitokh*  Hill. 

Money. 

Money  is  the  standard  or  measure  of  value.    Bartley  v.  State, .  363 

Money  in  Court.    See  Payuent,  2. 

Money  Paid. 

One  purchasing  property  at  ext-cution  sale  and  paying  the 
purchase  price  at  request  of  defendant,  to  whom  the  prop- 
erty was  subsequently  delivered,  may  recover  from  the  lat- 
ter the  amount  thus  paid,  though  the  execution  sale  was 
void.    Wright  r,  Morse 3 

Mortgages.    See   Exec ltions,  9-14,   16-20.     Husband  ai?d  Wife, 
1,  2,  9.    Keceivers,  2. 

1.  After  commencement  of  a  foreclosure-suit,  not  prosecuted 
to  judgment,  mortgagee's  deposit  of  debt  and  costs  with 
the  clerk  in  vacation  without  an  order  of  court  does  not 
extinguish  the  mortgage,  where  the  clerk  embezzles  the 
money  and  absconds.    Commercial  Inrentment  Co,  v.  Peck,,..  20i 

2.  Evidence  held  to  show  delivery  of  a  mortgage  executed  by 
a  wife  to  secure  her  husband's  debt,  and  a  valid  considera- 
tion therefor.    Linton  r.  Cooper 401 

3.  Payment  of  mortgage  to  mortgagee's  agent  held  not  shovni 

by  evidence.     Thom\txon  r.  Kyner 625 

4.  Evidence  held  insufficient  to  establish  authority  in  a  third 
person,  to  whom  money  was  paid,  to  act  for  the  holder  of 
the  note  and  mortgage.    Chandler  v.  Pyott 786 

Municipal  Bonds.    See  Municipal  Cobporatioxs,  1»  2.    Taxation, 

7,8. 
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Municipal  Corporations.    See  Dedication.    Eminent  Domain,  2-5." 

Bonds, 

1.  Where  villag'e  bonds  have  been  voted  for  the  benefit  of  one 
agreeing'  to  erect  a  mill  in  the  village,  strict  performance 
of  the  contract  may  be  required  before  the  bonds  are  de- 
livered.   (Jeori/e  r.  Cleveland 716 

2.  Issuance  of  municipal  bonds  voted  for  the  benefit  of  one 
who  agreed  to  erect  a  mill  in  the  city  may'  be  restrained  by 
injunction  where  he  united  with  other  persons  in  the  enter- 
prise.  Id, 

CouncUmen. 

3.  In  cities  of  the  second  class  having  less  than  5,000  inhab- 
itants, councilmen  must  be  electors.    Haywood  v,  Marshall, .  220 

Damages, 

4.  Judgment  against  a  city  for  negligently  causing  the  death 
of  one  who  fell  from  a  sidewalk  alhrmed.  City  of  Friend  v. 
Burleigh   674 

Intoxicating  Liquors, 
6.  The  council  of  a  city  of  the  second  class  having  less  than 
5,000  inhabitants,  when  authorized  by  ordinance,  may  enter- 
tain a  complaint  against  a  saloon-keeper  and,  for  proper 
cause,  revoke  his  license,  though  he  has  not  been  convicted 
of  a  violation  of  the  law  relating  to  the  sale  of  liquors. 

Miles  V.  State 305 

Lighting  Streets, 

6.  Subdivision  15,  section  68,  article  2,  chapter  13a,  Compiled 
Statutes,  is  not  a  restriction  upon  subdivision  16,  but  a  con- 
current provision  relating  to  another  subject — the  former 
to  laying  mains  on  the  streets;  the  latt«r  to  lighting  the 
streets.    Sharp  v.  City  of  South  Omaha 700 

7.  It  is  within  the  power  of  cities  of  the  first  class  having  less 
than  25,000  inhabitants  to  grant  the  right  to  a  gas  company 
to  lay  and  maintain  its  pipes  and  mains  under  the  streets 
and  other  highways  of  the  city  for  the  purpose  of  supply- 
ing inhabitants  with  gas,  and  to  regulate  the  charge  there- 
for; and  the  authority  to  grant  such  a  franchise  is  not 
restricted  to  persons  or  companies  authorized  to  erect 
works  within  the  city  for  the  manufacture  of  gas,  nor  need 
such  franchise  be  limited  to  the  period  of  five  years.   Id. 

Taxation.    Annexation  of  Territory, 

8.  Void  special  assessments  to  pay  for  improving  streets  can- 
not be  enforced  solely  on  the  gTOund  of  benefits  by  the  im- 
provement to  the  owners  of  abutting  land.  Harmon  v.  City 
of* Omaha  164 

0.  A  city  cannot  levy  a  tax  on  property  the  situs  of  which  is 
not  within  the  corporate  limits.    Chicago,  B,  d  Q.  R,  Co,  v. 

City  of  Nebraska  City : 454 

10.  An  ordinance  of  the  city  of  Nebraska  City  held  ineffectual 
to  annex  adjacent  territory  or  to  extend  the  territorial 
limits  of  the  municipality.    Id 453 
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Names.    See  Indicthkut  aki>  Infobication,  14, 15. 

The  names  "Mrs.  Fred  Steinburgr"  and  "Mrs.  Fred  Steenbur^ 
are  idem  sonans.    CarraU  v.  State 431 

Naturalization.    See  Aliens. 

Negligence.  See  Death  by  Wbonqful  Act.  Insurance,  2.  Rah.- 
ROAD  Companies,  1. 

1.  A  person  is  only  answerable  for  the  natural,  probable,  rea- 
sonable,  and  proximate  consequences  of  his  acts.  DoKns  v. 
Kitchen  423 

2.  The  owner  of  realty  has  no  right  to  construct  a  building 
which,  by  reason  of  defects  or  weakness,  is  liable  to  fall  and 
injure  adjoining  owners  or  the  public.    Id. 

3.  The  owner  of  a  building,  a  wall  of  which  fell  and  killed  a 
fireman  who  was  climbing  a  ladder  supported  by  the  wall, 
held,  under  the  evidence,  not  liable  on  the  theory  that  the 
building  was  negligently  constructed  and  dangerous.   /<2. 

4.  Where  evidence  on  an  issue  as  to  negligence  is  uncontra- 
dicted and  reasonable  men  must  draw  the  same  inference 
therefrom,  the  question  is  one  of  law  for  the  court.    Elliott 

V.  Carter  White-Ijcad  Co 458 

5.  The  doctrine  of  comparatiTe  negligence  is  not  in  force. 
City  of  Friend  v,  Burleigh ; 674 

6.  A  traveler  on  a  highway  who  crosses  a  railroad  track  must 
exercise  snch  care  as  would  be  exercised  by  a  prudent  man 
under  the  circumstances.    Chicago,  B.  d  Q.  R.  Co.  v.  Pollard. .  730 

7.  Ifisiies  as  to  negligence  and  contributory  negligence,  where 
diiTerent  minds  may  reasonably  draw  different  conclusions 
from  the  evidence,  are  for  the  jury.    id. 

Negotiable  Inatruments.  See  Banks  and  Banking.  Husbako 
and  Wife,  7-9.  Interest.  Lost  Instruments.  Partner- 
ship.    Principal  and  Agent,  4.     Usury. 

1.  In  an  action  by  the  purchaser  of  a  note  sold  to  him  by  the 
receiver  of  an  insolvent  bank  under  an  order  of  court  direct- 
ing such  sale,  the  fact  that  the  entire  capital  stock  of  such 
bank  was  held  by  its  cashier  at  the  time  of  the  making  of 
such  note,  or  thereafter,  constitutes  no  defense.  Shabata  ft 
Johnston  13 

2.  Where,  upon  a  sufficient  consideration  moving  to  himself,  a 
party  has  given  his  promissory  note  to  the  cashier  of  a  bank 
to  take  up  the  indebtedness  of  another  person  due  to  said 
bank,  such  maker  will  be  held  liable  to  one  who  subae- 
quently  purchases  said  note,  even  after  maturity'.   Id. 

8.  The  question  whether  title  passes  to  a  negotiable  instm* 
ment  delivered  to  a  bank  under  a  restrictive  but  ambiguoua 
indorsement,  without  an  express  contract,  but  in  pursuance 
of  an  established  usage,  is  one  of  fact  rather  than  law,  and 
depends  on  the  intent  of  the  parties.  United  States  Nat. 
Bank  r.  Geer 67 
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4.  In  an  action  on  a  note  where  defendants  pleaded  that  they 
were  released  npon  surrendering  the  property  for  which  the 
note  was  given,  evidence  held  snflScient  to  sustain  a  finding 
for  plaintiff.    Sickel  v.  BisTiop 141 

5.  Warrants  drawn  by  the  auditor  of  public  accounts  upon  the 
state  treasury  are  not  negotiable  instruments.  Hartley  v. 
State 311 

6.  In  a  petition  on  a  note  an  allegation  that  the  owner  in- 
dorsed and  delivered  the  note  to  plaintiff  held  equivalent  to 
an  express  averment  that  the  owner  thereby  transferred  the 
title  to  indorsee.    Myers  v.  Farmers  State  Bank 824 

Hew  Trial.    See  Review,  49-53. 

1.  A  court  of  equity  may  grant  a  new  trial,  in  a  proper  case, 
where  a  party  has  been  deprived  of  a  bill  of  exceptions 
through  inability  of  the  stenographic  reporter  to  furnish  a 
transcript  of  the  testimony.    Mathews  v.  Mulford 252 

2.  To  entitle  a  party  to  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  it  must  appear  that,  by  reasonable  dili- 
gence, he  could  not  have  discovered  and  produced  such  evi- 
dence at  the  trial.    Mills  r.  State 264 

3.  A  motion  for  a  new  trial  should  be  overruled  as  to  all  par- 
ties joining  therein  where,  as  to  any  one  of  them,  it  is  not 
available.    Cortelyou  v,  McCarthy 479 

4.  Objections  to  instructions  must  be  specifically  and  sepa- 
rately assigned  in  a  motion  for  a  new  trial.  Mack  v.  Par- 
kieser 528 

5.  Evidence  on  which  a  new  trial  was  granted  held  insufficient. 
Oibhons  V,  Kyner 626 

6.  It  is  proper  to  dismiss  an  appeal  from  an  order  denying  re- 
lief in  a  suit  for  a  new  trial  of  another  case  wherein  the 
decree  was  reversed  on  appeal.   Horbach  v.  Troup 811 

Kezt  Friend.    See  Parties,  2,  3.* 

Votary  Public.    See  Affidavits. 

Votes.    See  Negotiable  Instruments. 

Votice.    See  Animals,  3.    Corporations,  4.    Executors  and  Ad- 
ministrators, 5.    Taxation,  6.    Vendor  and  Vendee,  7. 

Oaths.    See  Affidavits.    Executions,  17-20. 

A  clerk  of  court  cannot  make  an  affidavit  before  his 'own 
deputy.    Horkey  v.  Kendall 627 

Objections.    See  Indictment  and  Information,  1.    Trial,  1. 

Offer  of  Proof.    See  Trial,  7. 

Office  and  Officers.       See  Ai.iens.     County  Treasurer.     Pay- 
ment, 2. 
1.  To  entitle  one  to  be  inducted  into  office  previous  approval 
anS^filing  of  his  official  bond  are  necessary,  but  the  rule  does 

61 
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Dot  apply  to  an  action  p gainst  an  officer  for  breach  of  the 
conditions  of  his  official  bond.    Holt  County  v,  Scott 177 

2.  Statutory  provisions  for  approval  of  official  bonds  are  for 
the  benefit  of  the  public,  and  not  directly  for  the  benefit  of 
the  officers  and  their  sureties.    Id. 

3.  One  who  holds  an  office  and  performs  the  duties  and  re- 
ceives the  fees  and  emoluments  thereof  by  virtue  of  an  elec- 
tion or  an  appointment,  or  under  color  of  right,  is  a  de  facto 
officer.   Jd. 

4.  Approval  of  an  official  bond  does  not  of  itself  constitute  or 
establish  delivery  and  acceptance  of  the  bond.    Id 178 

5.  One  who  served  his  entire  term  cannot  be  heard  to  urge  as 
a  defense  to  the  charge  of  embezzlement  of  public  moneys 
that  when  the  embezzlement  took  place  he  was  not  an  of- 
ficer d€  jure.    Bartley  r.  fitate 311 

6.  Section  24,  article  5,  of  the  constitution  prohibits  all  execu- 
tive, officers,  except  the  state  treasurer,  from  recei\ing  fees 
for  services,  and  requires  such  fees  to  be  paid  in  advance 
into  the  state  treasury.    Moore  r.  fitate 831 

7.  The  auditor  of  public  accounts  is  not  charged  with  the  col- 
lection, receipt,  safe-keeping,  transfer,  or  disbursement  of 
any  part  of  the  public  moneys.   Id. 

Official  Bonds.    See  Bonds,  1. 

Opening  and  Closing.    See  Triai.,  9. 

Opinion  of  Court.    See  Review,  59. 

Parent  and  Child. 

Under  articles  of  adoption  providing  that  if  the  infant  should 
remain  with  her  foster  parents  until  her  majority  she 
should  receive  $500,  and  bestowing  on  her  "equal  rights  and 
privileges  of  children  bom  in  lawful  wedlock,"  held  that  on 
the  death  of  the  foster  parents  intestate,  before  the  child 
reached  her  majority,  she  was  entitled  to  inherit  as  if  their 
own.    Martin  v.  Long 694 

Parol  Evidence.    See  Evidence,  29. 

Parties.  See  Actions,  2,  4.  Bonds,  2,  3.  Chattel  Mortgages,  3. 
Executors  and  Advinistrators,  1.  Indictment  and  In- 
formation, 2.  Mechanics'  liens,  1,  2.  New  Trlal,  3. 
Subrogation,  3.    Vendor  and  Vendee,  3. 

1.  A  defect  of  parties  plaintiff  appearing  on  the  face  of  the 
petition  must  be  objected  to  by  demurrer  on  that  ground, 

or  it  will  be  waived.    Castile  v.  Ford 507 

2.  One  who  is  insane,  but  who  has  not  been  so  adjudged,  and 
who  has  no  guardian,  may  sue  by  next  friend.  Wager  v. 
Wagoner  511 
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3.  An  infant*s  suit  instituted  by  a  next  friend  may  be  dis- 
continued by  the  court  where  it  is  against  plaintiff's  inter- 
est to  proceed  further,  or  another  person  may  be  substi- 
tuted as  next  friend.    Id 513 

Partnership. 

A  note  executed  by  a  member  of  a  firm  in  the  firm  name  held 
to  be  the  obligation  of  the  partnership.   Peck  v.  Tingley 171 

Payment.     See  Corporations,  9.     County  Treasurer.     Subroga- 
tion, 3.    Vendor  and  Vendee,  1. 

1.  Where  a  debtor  remits  money  to  his  creditor  without  a 
request  or  instruction  on  what  particular  debt  to  apply  the 
same,  the  creditor  may  apply  the  money  upon  any  debt. 
Lenzen  v,  MiUer 137 

2.  After  commencement  of  a  foreclosure-suit  not  prosecuted 
to  judgment,  mortgagee's  deposit  of  debt  and  costs  ^vith 
the  clerk  in  vacation  without  an  order  of  court  does  not 
extinguish  the  mortgage,  where  the  clerk  embezzles  the 
money  and  absconds.    Commercial  Investment  Co,  t\  Peck 204 

3.  The  giving  of  credit  as  a  deposit  for  the  amount  of  a  check, 
by  the  bank  upon  which  it  is  drawn,  is,  in  contemplation  of 
law,  a  payment  of  the  check  in  money.    Bartley  r.  State. . . .  311 

4.  Payment  of  mortgage  to  mortgagee's  agent  heJd  not  shown 

by  evidence.    Thompson  r.  Kyner 625 

5.  Evidence  held  insufficient  to  sustain  a  plea  of  payment. 
State  r.  Board  of  County  Com'rs 768 

6.  Evidence  held  insufficient  to  establish  authority  in  a  third 
person,  to  whom  money  was  paid,  to  act  for  the  holder  of 

a  note  and  mortgage.    Chandler  v.  Pyott 786 

Penalty.    See  Interest,  2. 

Personal  Injnriea.    See  Railroad  Companies,  1. 

Petition  in  Error.    See  Keview. 

Physicians  and  Surgeons. 

1.  The  law  does  not  require  of  a  surgeon  absolute  accuracy 
either  in  his  practice  or  in  his  judgment.  Van  Skike  v.  Potter,    28 

2.  The  law  does  not  hold  a  surgeon  to  the  standard  of  infal- 
libility, nor  require  of  him  the  utmost  degree  of  care  or 
skill.   Id. 

8.  The  law  requires  that  a  surgeon,  in  the  practice  of  his  vo- 
cation, shall  exercise  that  degree  of  knowledge  and  skill 
ordinarily  possessed  by  members  of  his  profession.   Id, 

4.  In  an  action  against  surgeons  for  malpractice,  evidence  held 
to  sustain  findings  that  defendants  did  not  contract  with 
plaintiff  to  effect  a  permanent  cure;  did  not  contract  to 
visit  and  treat  him  until  he  was  cured;   that  defendants 
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were  not  guilty  of  negligence  in  the  treatment  given  the 
plaintiff  nor  in  adopting  and  pursuing  the  method  of  treat- 
ment followed  by  them.   Id. 

6.  Evidence  that  surgeons  informed  their  patient  that  they 
would  not  return  unless  requested  to  do  so,  that  they  re- 
ceived no  such  request,  and  did  not  return,  held  relevant 
under  the  pleadings  in  an  action  for  malpractice.  Id. 

6.  In  a  suit  for  damages  against  a  surgeon  for  alleged  negli- 
gence in  operating  upon  and  treating  plain ti if *s  fractured 
kneecap,  text-books  on  surgery,  though  standard  authority, 
cannot  be  read  to  the  jury  as  independent  evidence.   Id...,    29 

Pleading.  See  Attachment,  4,  6.  Attobnet  akd  Client,  2. 
Bonds,  1,  3.  Cobporations,  8.  Eminent  Domain,  3.  Limi- 
tation OP  Actions,  2.  Negotiable  Instruments,  6.  Par- 
ties, 1.    Review,  45. 

1.  A  petition  seeking  to  charge  a  trust  on  property  in  the 
hands  of  the  receiver  of  an  insolvent  bank  may  allege  that 
the  bank  obtained  the  property  as  bailee,  and  at  the  same 
time  charge  that  it  was  obtained  by  fraudulent  conceal- 
ment of  insolvency,  and  relief  may  be  granted  on  the  latter 
ground,  though  the  former  be  not  proved.  Higgins  v.  Hajf- 
den  61 

2.  One  pleading  facts  sufficient  to  constitute  a  cause  of  action 
may  have  proper  relief,  whether  the  case  is  denominated  an 
action  at  law  or  a  suit  in  equity.    Alter  i;.  Bank  of  Stockham.  22^ 

8.  A  pleader  should  state  the  facts  constituting  his  cause  of 

action  or  defense.    Holt  County  Bank  v.  Holt  County 827 

Atnendtnents, 

4.  It  is  within  the  discretion  of.  the  trial  court  to  allow  an 
amendment  of  a  petition  in  the  course  of  a  trial  where  such 
amendment  does  not  change  the  original  cause  of  action 
stated  by  the  plaintiff.    Undeland  v.  Btanfleld 120 

5.  In  an  action  on  a  policy  of  insurance,  plaintifTs  written 
demand  for  allowance  of  an  attorney's  fee,  at  the  time  of 
rendition  of  judgment,  may  be  treated  as  an  amendment  of 
the  prayer  of  the  petition.    Hartford  Fire  Ins.  Co.  v.  Corey. .  209 

Anstcer. 

6.  Statements  in  an  answer  held  to  import  an  admission  of  de- 
livery of  material  for  which  suit  was  brought,  Rohman  v. 
Gaiser  474 

Copy  of  Instrument. 

7.  In  a  suit  upon  a  written  obligation  a  copy  thereof  should  be 
attached  to  the  petition,  but  this  requirement  is  satisfied 
where  the  pleader  copies  into  his  pleading  the  entire  instru- 
ment upon  which  his  cause  of  action  is  based.  Holt  County 
Bank  r.  Holt  County 827 

8.  A  petition  does  not  fail  to  state  a  cause  of  action  simply 
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because  the  written  obligation  upon  which  It  is  based  Is 
copied  into  the  pleading  instead  of  being  attached  thereto 

as  an  exhibit.   Id 828 

Demurrer. 
9.  The  filing  of  a  demurrer  to  a  petition  is  a  waiver  of  defend- 
ant's right  to  insist  that  allegations  of  the  petition  should 
be  more  definite  and  certain.    Van  Etten  v.  Medland 569 

Petition.    Sufficieficp. 

10.  Petition  held  to  state  a  cause  of  action  on  a  supersedeas 
bond.    CorteJyou  v.  McCarthy 479 

11.  In  suing  on  a  supersedeas  bond  it  was  held  unnecessary  to 
allege  that  an  execution  had  been  issued  and  returned 
''nulla  bona."  Id. 

12.  In  an  action  for  the  wrongful  seizure  and  detention  of  ex- 
empt property,  an  allegation  of  a  withholding  from  the 

" day  of  December,  1892,"  to  the  " day  of  January, 

1893,"  held  sufficient  as  against  a  general  objection  on  the 

•  trial.    Castile  v.  Ford 507 

13.  Petition  held  to  state  a  cause  of  action  for  death  by  wrong- 
fid  act.    City  of  Friend  v.  Burleigh 674 

Reply. 

14.  A  defendant  who,  by  leave  of  court,  has  been  permitted  to 
answer  after  the  time  fixed  therefor  by  statute,  is  in  no  po- 
sition to  object  to  the  case  being  placed  on  trial  on  the 
ground  that  the  plaintiff  has  not  replied,  no  order  in  refer- 
ence to  a  reply  having  been  made  by  the  court.  Hartford 
Fire  Ins.  Co.  v.  Corey • 209 

15.  The  granting  of  permission  to  file  a  reply  out  of  time,  or 
during  the  trial,  rests  largely  in  the  legal  discretion  of  the 
trial  court.    Id, 

Special  Plea. 

16.  Special  damages  to  be  recovered  must  be  specially  pleaded. 
Chicago,  B.  d  Q.  R.  Co.  v.  Emmert 237 

17.  A  superfluous  special  plea  does  not  render  irrelevant  to  a 
general  denial  matter  which  would  have  been  relevant  in 
absence  of  the  special  plea.   Horkey  v.  Kendall 528 

Variance  Bettceen  Pleading  and  Proof, 

18.  Immaterial  variance  between  pleading  and  proof  is  not 
ground  for  reversal  of  a  judgment.  Lubker  v.  Grand  Detour 
Plow  Co Ill 

19.  Plaintiff  cannot  recover  where  there  is  a  material  variance 
between  his  allegations  and  proof.  Elliott  v.  Carter  White- 
Lead  Co • . . .  458 

Practice.    See  Criminal  Law,  10. 

Preferred  Claims.    See  Banks  and  Banking,  7. 

Preliminary  Examination.    See  Indictment  and  Information,  4. 
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Frfsamptioiifl.    See  Ettdence,  30,  31. 

Principal  and  Agent.  See  Bankb  Ain>  Banking,  7.  Corpora- 
T10N8,  4.  Factors  and  Brokers.  Husband  and  Wife,  3. 
Insurance,  9. 

1.  Whether  the  relation  of  principal  and  agent  exists  between 
two  parties  is  g-enerally  a  question  of  fact,  and,  while  it  is 
not  necessary  to  prove  an  expriess  contract  between  the 
parties  to  establish  such  relation,  either  that  must  be  done, 
or  the  conduct  of  the  parties  must  be  such  that  the  relation 
may  be  inferred  therefrqpi.   Bankers  Life  Ins.  Co.  r.  Rohbins,    44 

2.  After  commencement  of  a  foreclosure-suit  not  prosecut<ed 
to  judgment,  a  clerk  who  receives  the  debt  in  vacation  with- 
out an  order  of  court  acts  in  his  individual  capacity  as 
agent  of  mortgagee.    Commercial  Inrestment  Co.  f.  Peck 204 

8.  Construction  of  a  contract  providing  for  compensation  of 

an  insurance  agent.    Bankers  Life  Ins.  Co.  r.  Stephens 660  * 

4.  One  paying  money  to  another  to  be  applied  on  a  note  not  in 
possession  of  the  latter  assumes  the  burden  of  shovring  his 
authority  to  receive  payment.    Chandler  v.  Pyott 786 

Principal  and  Surety.  See  Bonds.  Husband  and  Wife,  9.  In- 
toxic  a  ting  Liquors,  3. 

1.  Sureties  on  bond  of  a  county  treasurer  held  not  released  by 
the  action  of  a  county  board  in  requiring  additional  sure- 
ties.   Holt  County  v.  Scott 176 

2.  Where  the  bond  of  an  officer  was  executed  and  delivered 
within  the  time  fixed  by  statute,  though  not  approved,  or 
not  approved  until  a  later  date,  and  he  obtained  possession 
of  the  office  and  received  the  fees  and  emoluments  thereof, 
his  sureties  cannot  escape  liability  because  the  bond  was 
not  approved,  or  not  approved  within  the  statutory  time. 

Id 177 

3.  Failure  to  approve  an  official  bond  within  the  time  pre- 
scribed by  law  held  not  a  defense  for  the  sureties  in  an 
action  for  a  breach  of  the  conditions  of  the  bond.    Id. 

4.  Where  a  county  treasurer  who  was  re-elected  took  the  oath 
of  office,  filed  within  the  time  prescribed  by  law  a  bond 
which  was  not  approved  until  expiration  of  the  time  fixed 
by  statute  for  such  approval,  and  continued  in  office,  he 
was  an  officer  de  facto,  and  his  sureties  were  estopped  from 
denying  that  he  was  in  possession  of  the  office.    Id. 

5.  The  sureties  on  plaintiff's  replevin  bond  are  not  liable  for 
the  satisfaction  of  a  judgment  entered  in  favor  of  defend- 
ant for  the  value  of  the  property  replevied,  and  not  in  the 
alternative  form  for  a  return  of  the  property  or  its  value  if 

a  return  cannot  be  had.   Field  v.  LunitMrd 397 

6.  In  a  contract  between  the  state  and  a  person  contracting  | 
with  it  for  the  erection  of  a  public  building,  his  sureties  . 
may  be  held  liable  under  a  provision  imposing  on  the  con-                      ] 
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tractor  the  duty  of  paying  for  materials  used  in  the  build- 
ing.   Rohman  v,  Oaiser 474 

7.  Failure  of  an  indorsee  of  a  note  secured  by  chattel  mort- 
gage to  seize  the  chattels  held  not  to  discharge  the  sureties 
on  the  note  though  they  requested  him  to  do  so.  Myers  v. 
Farmers  State  Bank 824 

Proceedings  In  Error.    See  Review. 

Process.    See  Executions.    Insurance,  6. 

Prosecuting  Attorney.    See  County  Attorney. 

Public  Funds.    See  Embezzlement. 

Questions  for  Court.    See  Contracts,  3.    Nbglioence,  4. 

Questions   for  Jury.    See  Eminent   Domain,  4.     Exemption,   3. 
Negligence,  7. 

Questions  of  Fact.    See  Husband  and  Wife,  6. 

Quieting  Title.    See  Improvements. 

In  a  suit  to  quiet  title,  a  sheriff's  deed  to  realty  sold  on  exe- 
cution should  not  be  canceled  because  the  purchaser  was 
one  of  the  appraisers,  fraud  not  being  charged  nor  oflfer  to 
reimburse  made.    Best  v.  Zutavern 605 

Quitclaim.    See  Estoppel,  2-5. 

Bailroad  Companies.    See  Damages,  2.   Eminent  Domain,  6-9.    In- 
surance, 2. 

1.  In  an  action  against  a  railroad  company  for  injuring  an 
infant  at  a  highway-crossing  it  is  error  to  instruct  the  jury 
that  the  question  whether  highway-signals  were  given  is 
immaterial  in  case  they  find  the  infant,  by  reason  of  tender 
age,  could  not  understand  the  meaning  of  such  signals. 
Palmer  v,  Misfiouri  P,  R,  Co 611 

2.  Persons  to  whom  negligence  may  be  imputed  are  bound  to 
take  notice  that  a  railroad-crossing  is  a  place  of  danger. 
Chicago,  B.  d.  Q,  R.  Co.  v.  Pollard 730 

3.  In  an  action  against  a  railroad  company  for  injuries  in- 
flicted at  a  highway-crossing  evidence  held  not  to  establish, 
as  a  matter  of  legal  imputation,  contributory  negligence  on 
part  of  plaintiff.    Id. 

4.  Discussion  of  instructions  relating  to  evidence  and  negli- 
gence, in  a  suit  against  a  railroad  company  for  injuries 
inflicted  at  a  highway-crossing.    Id. 

Beal  Estate.    See*  Estoppel,  2-5.     Improvements. 

Possession  of  land  is  notice  to  the  world  of  possessor's  owner- 
ship or  interest.    Best  r.  Zutavern 604 

Beal  Estate  Agents.    See  Factors  and  Brokers. 
Seasonable  Doubt.    See  Instructions,  18-20. 

Instructions  held  not  erroneous.    Carrall  v.  htate 432 
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lUflglpt,    See  Etidbhcs,  15. 

BeceiTers.    See  Cobpobations,  6, 7. 

1.  An  application  for  the  appointment  of  a  receiver  is  ad- 
dressed to  the  sound  discretion  of  the  court.    Provident  Life 

d  Tnut  Co.  V.  Kenitton 86 

2.  Where  it  appears  that  a  greater  injury  would  ensue  from 
the  appointment  of  a  receiver  than  from  permitting  the 
possession  of  the  property  to  remain  undisturbed,  a  receiver 
will  not  be  appointed.   Id. 

8.  Mere  existence  of  ill  will  between  joint  owners  of  property 
is  not  sufficient  cause  for  appointing  a  receiver.  Lamasier 
V.  Elliott 484 

4.  Evidence  held  insufficient  to  justify  the  appointment  of  a 
receiver.   Id, 

lUceiTer's  Sale.    See  Neootiablb  Instbuicehts,  !• 

Beceiving  Stolen  Gh>ods.    See  Statutes,  7. 

Becitals.    See  Estoppel,  2-5. 

Becords.    See  Review,  33, 60. 

!•  A  court  of  record  has  the  inherent  power  to  correct  its  own 
records,  even  after  appeal,  so  that  such  amended  record 
may  show  correctly  the  history  of  the  proceedings  before 

the  appeal  was  taken.    Andresen  v.  Lederer 12S 

Andresen  v.  Carson 136 

8.  A  trial  court,  after  an  appeal  has  been  perfected,  has  no 
power  to  so  correct  its  records  that,  in  fact,  a  modification 
of  the  judgment  appealed  from  shall  be  effected.   Id, 

Bemittitur. 

Excessive  verdict  cured  by  the  filing  of  a  remittitur.  Lenzen 
V.  MiUer 137 

Bents  and  Profits.    See  Improvements. 

Beplevin.    See  Chattel  Mortgages,  1. 

1.  Rulings  on  evidence  held  not  prejudicially  erroneous.    Otie 

V.  Claussen 100 

2.  The  sureties  on  a  replevin  bond  are  not  liable  for  the  sat- 
isfaction of  a  judgment  entered  in  favor  of  defendant  for 
the  value  of  the  propertj*,  and  not  in  the  alternative  for  a 
return  or  its  value  if  a  return  cannot  be  had.  Field  v.  Lutn- 
bard  397 

3.  An  officer  from  whom  goods  held  under  attachments  have 
been  replevied,  may  prove  the  attachments  imder  a  general 
denial;  and  though  he  adds  to  the  general  denial  a  special 
plea  of  one  attachment,  he  may  prove  other  attachments. 
Horkey  r.  KcndnU  523 

Bescisaion.     See  Banks  and  Banking,  5.    Sales,  Z, 
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Bes  Judicata. 

1.  A  county  board  in  passing  on  claims  against  the  county 
acts  judicially,  and  its  judgment  is  final  unless  reversed  on 
appeal.    Tritea  v.  Hitchcock  County 79 

2.  A  county  board,  in  examining  the  reports  and  adjusting 
the  accounts  of  a  county  officer,  acts  ministerially,  and  an 
adjustment  so  made  is  no  bar  to  an  action  subsequently 
brought  to  recover  moneys  unlawfully  withheld  by  the 
officer.   Id, 

3.  In  an  action  on  the  official  bond  of  a  county  treasurer, 
answer  held  to  plead  an  adjudication  against  the  county  by 
the  allowance  of  a  claim  by  the  county  board  in  its  judicial 
capacity.   Id, 

Beview.    See  Instructions.    REMiTnrtJB. 

1.  Error  cannot  be  predicated  upon  the  overmling  of  a  de* 
murrer  to  a  count  subsequently  eliminated  by  nolle  prosequi, 
Bartley  v.  State 310 

2.  Error  cannot  be  predicated  upon  the  overruling  of  a  chal- 
lenge to  a  juror  for  cause,  where  the  record  fails  to  disclose 
that  the  complaining  party  exhausted  his  peremptory  chal- 
lenges. Id 311 

Amendment  of  Record, 

3.  A  court  of  record  has  the  inherent  power  to  correct  its  own 
records,  even  after  an  appeal,  so  that  such  amended  record 
may  show  correctly  the  history  of  the  proceedings  before 

the  appeal  was  taken.    Andresen  v.  Lederer 128 

Andresen  v.  Carson 136 

4.  A  trial  court,  after  an  appeal  has  been  perfected,  has  no 
power  to  so  correct  its  records  that,  in  fact,  a  modification 
of  the  judgment  appealed  from  shall  be  effected.   Id, 

Appeal  and  Error. 
6.  The  method  of  revievdng  judgments  of  the  district  court  in 
proceedings  by  railroad  companies  in  exercising  the  right 
of  eminent  domain  is  by  petition  in  error  and  not  by  appeal. 
Nebraska  Loan  d  Trust  Co,  r.  Lincoln  d  B,  H.  R,  Co 246 

6.  In  an  equity  case  an  appeal  under  section  675  of  the  Code 
relating  to  appeals  in  equity  does  not  present  for  review 
the  correctness  of  a  ruling  of  the  trial  court  in  excluding 
evidence,  but  such  a  ruling  may  be  presented  under  section 
584  et  seq.  of  the  Code  providing  for  review  by  proceedings 

in  error.    Ainstoorth  v,  Taylor 484 

Assignments  of  Error, 

7.  Alleged  errors  must  be  separately  assigned.  Brinekle  v, 
Stitts  10 

8.  A  joint  assignment  of  errors,  in  a  petition  in  error  made  by 
two  or  more  persons,  which  is  not  gfood  as  to  all  who  join 
therein  must  be  overruled  as  to  all.    Shabata  v,  Johnston, ...     12 

9.  Under  an  assignment  that  the  verdict  is  not  supported  by 
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suflRcient  evidence,  the  appellate  court  cannot  deduct  from 
the  jury's  award  in  favor  of  plaintiff  the  amount  of  a  set- 
off not  interposed  as  a  defense.    Sickel  v.  Bishop 141 

10.  Exception  to  and  assignment  of  error  ag-ainst  the  admis- 
siou  in  evidence  of  a  group  of  documents  offered  tog^ethcr 
are  not  waived  by  confining  the  discussion  in  the  briefs  to  a 
single  document,  the  objection  urged  being  good  against 
all.    Sloan  v.  Fist 691 

11.  An  assignment  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial  is  too  indefinite  where  several  grounds 

are  stated  in  the  motion.    Brinckle  v.  Stitts 10 

Otis  V,  Claussefi 100 

12.  Errors  in  giving  or  in  refusing  to  give  instructions  should 
be  separately  assigned  in  the  motion  for  a  new  trial  and  in 

the  petition  in  error.    Peck  c.  Tingley 171 

Karnes  r.  Dorey 725 

Langharst  v.  Coon 765 

13.  An  assignment  of  error  relating  to  a  group  of  instructions, 
where  the  ruling  as  to  any  one  of  the  group  against  which 
the  assignment  is  directed  is  without  error,  may  be  over- 
ruled.   Hoefer  v.  Langhorst 365 

Karnes  v.  Dorey 725 

14.  Instructions  not  assailed  in  the  motion  for  a  new  trial  will 
be  disregarded  in  the  appellate  court.  Far  well  v.  Chicago^ 
R.I.dP.R.Co 706 

15.  An  assignment  of  error  against  an  entire  charge  is  unavail- 
ing where  one  of  the  instructions  is  faultless.  Ijanghor^t  r. 
Coon 765 

Bill  of  Krceptions, 

16.  Assignments  of  error  requiring  an  examination  of  a  bill  of 
exceptions  will  be  disregarded  where  the  bill  is  not  authen- 
ticated according  to  statute.    Harris  v.  Barton 568 

17.  A  question  of  fact  determined  by  a  county  board  cannot  be 
reviewed  on  error  in  absence  of  a  statute  providing  a 
method  for  preserving  the  evidence.    Keetis  r.  Buffalo  County,      1 

18.  Alleged  error  in  excluding  from  the  jury  a  book  of  original 
entries  cannot  be  considered  in  the  supreme  court  where 
the  book  is  not  in  the  bill  of  exceptions.    Brinrkle  r.  Stilts,.     11 

19.  Affidavits  used  in  the  court  below  on  the  hearing  of  a  mo- 
tion for  continuance  are  not  available  on  review,  unless  em- 
bodied in  a  bill  of  exceptions.  Hartford  Pipe  Ins.  Co.  r. 
Corey  309 

20.  An  order  overruling  a  motion  for  appointment  of  counsel  to 
defend  a  prisoner  cannot  be  reviewed  in  the  supreme  court 
where  the  evidence  on  the  hearing  was  not  preserved  by  a 
bill  of  exceptions.    Durfee  v.  State 214 

21.  A  bill  of  exceptions  not  authenticated  by  the  clerk  of  th« 
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district  court  will  be  disregarded.    Shaffer  v.  Tincent 449 

Harris  v.  Barton  568 

22.  The  judgment  below  may  be  affirmed  where  all  the  ques- 
tions presented  are  based  on  an  unauthenticated  bill  of 
exceptions.    OUen  t?.  Jacobson 6C1 

Coats, 

23.  Taxation  of  certain  costs  may  be  reviewed  without  a  motion 
to  re  tax  where  the  court  determined  that  a  party  was  liable 
therefor  and  rendered  judgment  accordingly.  Hartford  Fire 
Ins,  Co,  V,  Corey 209 

24.  Where  the  question  as  to  liability  for  costs  was  directly 
considered  by  the  trial  court,  the  party  against  whom  they 
were  taxed  may  have  the  ruling  reviewed  without  having 
filed  a  motion  to  retax.    Lamaster  v,  Elliott 424 

Estoppel, 

25.  A  defendant  signing  and  verifying  as  plaintifTs  attorney  a 
petition  averring  that  he  owed  plaintiff  a  certain  sum  and 
praying  for  judgment  against  himself  cannot,  on  appeal 
from  a  decree  as  prayed,  be  relieved  in  the  supreme  court. 
Troup  V,  Horhach 796 

Evidence. 

26.  A  verdict  or  finding  reached  on  consideration  of  conflicting 
evidence  will  not  be  disturbed   on   review   unless   clearly 

wrong.    Wright  v.  Morse 3 

Shabata  v.  Johnston  12 

Chicago,  B,  d  Q,  R,  Co.  v,  Steear 96 

Holmes  v,  Dovey 254 

Langhorst  v.  Coon 765 

27.  Decision  as  to  misconduct  of  attorney  held  conclusive  where 
the  evidence  was  conflicting.    Hartley  v.  State 345 

28.  The  finding  of  a  district  court  upon  conflicting  evidence 
that  an  appraisement  was  not  fraudulent  will  ordinarily  be 
sustained.    Amoskeag  Savings  Hank  v.  Robhins 776 

29.  Decree  affirmed  as  being  the  only  one  which  properly  could 

be  rendered  under  the  evidence.    Sheldon  v,  Russell 26 

30.  Judgment  affirmed  as  being  supported  by  sufficient  evi- 
dence.   House  V.  Wren 369 

31.  To  lay  a  foundation  for  review  an  offer  of  proof  must  refer 
to  relevant  matter  responsive  to  the  question  rejected. 
Perkins  v.  Tilton 440 

32.  Evidence  held  insufficient  to  support  a  decision  vacating  a 
former  decree  in  another  action  between  the  same  parties. 
Funk  V,  Kansas  Mfg.  Co 450 

33.  Where  the  judgment  in  a  former  suit  is  the  only  part  of  the 
record  offered  in  evidence,  it  will  be  presumed  that  the 
court  rendering  the  judgment  had  jurisdiction  of  the  par- 
ties thereto.    Holt  County  Bank  v.  Holt  County 828 
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34.  A  conviction  will  ordinarilj  be  reversed  where  the  attomej 
general  declines  to  file  a  brief  on  the  ground  that  the  evi- 
dence is  insufficient  to  sustain  the  judgment.  Lorenz  v, 
Btate  463 

35.  The  judgment  may  be  affirmed  where  the  only  objection  re- 
lates to  the  sufficiency  of  the  evidence  and  is  not  well  taken. 
Burkholder  v.  McKinley-Jjanninff  Loan  d  Trust  Co 488 

36.  Upon  a  record  presenting  no  question  of  law  a  judgement 
sustained  by  the  evidence  may  be  affirmed.  Creiffhton  Vni- 
versify  v,  Erfling 506 

37.  Evidence  held  sufficient  to  sustain  a  judgment  for  plaintiff 
in  an  action  by  him  as  executor  to  recover  money  which 
had  been  entrusted  to  defendant  by  testatrix.  Ainstoorth  v. 
Taylor 485 

38.  Evidence  held  insufficient  to  sustain  a  plea  of  payment. 
State  V.  Board  of  County  ConCrn 768 

Barmless  Error. 

39.  Immaterial  variance  between  pleading  and  proof  is  not 
ground  for  reversal.    Lubker  v.  Grand  Detour  Plow  Co ill 

40.  The  conviction  of  a  criminal  should  not  be  reversed  for  the 
giving  of  an  erroneous  instruction  not  prejudicial  to  him. 
Whitney  v.  Btate  28.S 

41.  Admission  of  immaterial  testimony  is  not  ground  for  re- 
versal where  it  did  not  prejudice  the  rights  of  the  party 
complaining.    CarnM  v,  Btate 432 

42.  In  a  case  tried  to  a  court  without  a  jury  a  judgement  sus- 
tained by  sufficient  competent  evidence  should  not  be  re- 
versed for  the  erroneous  admission  of  incompetent  or  im- 
material evidence.    Wager  v.  Wagoner 511 

Infants. 

43.  An  infant  is  not  obliged  to  postpone  until  he  reaches  his 
majority  proceedings  to  vacate  erroneous  orders  against 
him.    Martin  v.  Long 694 

Issues,    Questions  Not  Raised  Below, 
44.  Plaintiffs  in  error  held  not  entitled  to  relief  under  a  defense 
not  pleaded  by  them  below.    Hart  v.  Mead  Investment  Co....  133 

45.  In  a  suit  to  recover  compensation  for  finding  a  purchaser 
for  land,  an  objection  that  evidence  of  ability  to  purchase 
was  a  variance  from  the  pleading  cannot  be  urged  for  the 
first  time  in  the  supreme  court.    Hoefer  v.  Langhorst 364 

46.  The  validity  of  an  order  of  a  county  board  allovnng  a  claim 
cannot  be  raised  for  the  first  time  in  the  supreme  court  on 
error  or  appeal.    State  v.  Board  of  County  Corners 767 

47.  Where  a  trial  court  without  jurisdiction  of  the  subject-mat- 
ter proceeds  to  judgment  by  consent  of  the  parties,  an 
appeal  confers  no  jurisdiction  upon  the  appellate  court. 
Anderson  v.  Story 259 
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Order  of  RevermL 

48.  Where  there  are  controverted  facts  which  should  be  de- 
termined by  the  trial  court  or  by  a  jury,  the  cause,  upon 
reversal  of  the  judgment,  should  be  remanded  for  further 
proceeding's.  .Widemair  v.  Woolsey 472 

New  Trial, 

49.  Proceedings  in  the  trial  of  an  equity  case  cannot  be  re- 
viewed on  error  in  absence  of  a  motion  for  a  new  trial. 
Storey  v.  Burns  535 

50.  Errors  in  the  trial  or  in  the  rendition  of  judgment  cannot 
be  considered  on  petition  in  error,  in  absence  of  a  ruling 
below  on  the  motion  for  a  new  trial.  Geneva  Nat.  Bank  id, 
Donovan  613 

51.  In  reviewing  on  error  a  decree  in  equity  not  assailed  by  mo- 
tion for  a  new  trial  the  record  will  be  examined  no  further 
than  to  ascertain  whether  the  pleadings  state  a  cause  of 
action  or  defense  and  support  the  decree.    Storey  v.  Burns. .  535 

52.  An  exception  in  the  trial  court  to  an  order  overruling  a  mo- 
tion for  a  new  trial  is  necessary  to  obtain  a  review  in  the 
appellate  court  of  questions  properly  included  in  the  mo- 
tion.   Yan  Etten  v.  Medland 570 

63.  It  is  proper  to  dismiss  an  appeal  from  an  order  denying 
relief  in  a  suit  for  a  new  trial  of  another  case  wherein  the 
decree  was  reversed  on  appeal.    Horbach  v.  Troup 811 

Supersedeas. 

54.  Petition  held  to  state  a  cause  of  action  on  a  supersedeas 
bond.    Cortelyou  v.  McCarthy 479 

55.  In  suing  on  a  supersedeas  bond  it  was  held  unnecessary  to 
allege  that  an  execution  had  been  issued  and  returned 
**nulla  bona."   Id. 

Transcript. 
66.  Ruling  of  the  district  court  reversed  in  view  of  the  fact,  on 
the  one  hand,  that,  if  the  amendment  reciting  that  the 
judgment  was  "upon  agreement  of  parties"  was  tanta- 
mount to  a  sustantive  order  after  appeal,  it  was  void  and 
should  not  have  been  considered  by  the  district  court,  and 
if,  on  the  other  hand,  it  was  a  mere  recitation  of  events 
which  had  occurred  during  the  progress  of  the  trial  in  the 
county  court,  the  district  court  should  not  have  held  the 
appeal  necessarily  to  have  been  vitiated  by  the  amendment, 
as  it  did  by  dismissing  the  appeal  because  of  the  recitation 

of  such  amendment.    AndrcJten  v.  Ledcrer 128 

Andresen  r.  Carson 136 

57.  An  order  overruling  a  special  appearance  may  be  sustained 
where  the  affidavit  upon  which  such  appearance  was  based 

is  not  in  the  record.    Life  Ins.  Clearinij  Co.  v.  Altschuler 482 

58.  Where  the  journal  entry  of  the  ruling  on  motion  for  a  new 
trial  is  excepted  from  the  clerk's  certificate  authenticating 
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the  transcript,  such  entry  must  be  treated  as  not  appearing 

therein.    Oeneva  \at  Bank  v.  Donovan 613 

69.  In  a  suit  tried  without  a  jury  the  written  opinion  of  the 
court  filed  with  other  papers,  in  addition  to  the  finding  and 
judgment,  is  not  an  essential  part  of  a  record  for  review. 

Phenix  Ins,  Co.  t\  Fuller 812 

Milwaukee  Mechanics  Fire  Ins,  Co,  v.  Fuller 8ir> 

60.  The  judgment  of  the  trial  court  must  stand  or  fall  upon 
the  statutory  record  of  the  case — the  pleadings,  the  finding, 
and  judgment,  and  the  bill  of  exceptions.   Id, 

Trial. 

61.  Error  in  the  pi*oceedings  of  a  trial  will  not  be  presumed, 
but  must  affirmatively  appear  from  an  inspection  of  the 
record.     Whitney  r.  fitate 287 

62.  Error  cannot  be  predicated  on  proof  of  a  fact  subsequently 
admitted  by  the  parties  during  the  trial.    Id. 

63.  In  a  case  tried  without  a  jury,  where  the  court  makes  a 
general  finding  and  renders  judgment,  the  appellate  court 
will  presume  that  the  trial  court  considered  all  the  compe- 
tent evidence  before  it  and  decided  all  material  issues, 
though  the  contrary  may  appear  from  the  language  of  a 
written  opinion  filed  below  in  the  case.    Phenix  Ins,  Co.  v. 

Fuller   S12 

Milwaukee  Mechanics  Fire  Ins.  Co.  v.  Puller 815 

Waiver  of  Error. 

64.  Error  in  giving  an  oral  instruction  not  specially  excepted 
to  at  the  time  on  that  ground  is  not  available  on  review. 
Elliott  r.  Carter  White-Lead  Co 458 

65.  By  introdiicing  evidence  defendant  waives  error  in  the  over- 
ruling of  his  motion  to  direct  a  verdict  in  his  favor  at  the 
close  of  plaintiff's  testimony.    Mack  v.  Parkieser 528 

Witnesses. 

66.  Killings  of  the  trial  court  in  allowing  leading  questions  are 
not  reviewable  in  absence  of  an  abuse  of  discretion.    Perry 

V.  Oerman-American  Bank 89 

67.  The  rule  that  the  credibility  of  a  witness  is  a  matter  for  the 
determination  of  triers  of  fact  does  not  reqture  the  supreme 
court  to  accept  the  statement  of  a  witness,  where  it  is  dem- 
onstrated to  be  false.    Linton  v.  Cooper 404 

BcvlTor.    See  Actions,  3. 

Sales.  See  Attachment,  8.  Chattel  Mortgages,  2.  Fhaudf- 
LENT  Conveyances.  Statute  of  Frauds.  Vendor  and 
Vendee. 

1.  Evidence  held  to  show  a  sale  of  a  certificate  of  deposit,  and 
not  a  bedlment  for  collection.  United  States  Nat.  Bank  v. 
Oeer  68 

2.  The  right  to  rescind  a  sale  for  fraud  is  lost  if  not  exercised 
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before  the  buyer  transfers  the  property  to  an  innocent  pur- 
chaser for  value,  and  the  rule  applies  to  an  attempt  to  re- 
cover a  chose  in  action  sold  to  an  insolvent  bank  in  igno- 
rance of  its  insolvency,  as  agpainst  the  claims  of  a  transferee 
from  the  bank,  v^^ho  has  parted  with  value  on  the  faith  of 
the  bank*s  title.   Id, 

3.  Evidence  held  not  to  support  a  finding  that  cattle  sold  were 
falsely  weighed.    Alter  v.  Bank  of  Stockham 223 

4.  Under  an  agreement  requiring  a  seller  to  deliver  ma- 
chinery free  on  board  of  cars  at  a  certain  place  for  a  stipu- 
lated sum,  it  was  held  that  the  title  to  the  machinery  passed 
to  the  purchaser  at  the  time  it  was  delivered  to  the  carrier 
pursuant  to  contract.    Congdon  v,  Kendall 282 

5.  A  purchaser  of  live  stock  is  charged  with  notice  of  an 
agister's  lien.    Weher  v.  Whetstone 372 

6.  Statements  in  an  answer  held  to  import  an  admission  of 
delivery  of  material  for  which  suit  was  brought.    Rohtnan 

V.  Oaiser 474 

7.  The  purchaser's  execution  and  delivery  of  a  mortgage 
shortly  after  receipt  of  the  chattels  amount  to  such  an 
assertion  of  ownership  as  will  constitute  an  acceptance  of 
the  goods.    WyUr  v.  Rothschild 566 

Search-Warrant.    See  Intoxicating  Liquors,  6. 

Set-Ofl  and  Counter-Claim. 

1.  A  claim  on  the  part  of  defendant,  which  he  will  be  entitled 
to  set  off  against  the  claim  of  plaintiif,  must  be  one  upon 
which  such  defendant  could,  at  the  date  of  the  commence- 
ment of  the  suit,  have  maintained  an  action  on  his  part 
against  the  i^laintifl.    Shahata  v,  Johnston 12 

2.  Under  an  assignment  that  the  verdict  is  not  supported  by 
sufficient  evidence,  an  appellate  court  cannot  deduct  from 
the  jury's  award  in  favor  of  plaintiff  the  amount  of  a  set-off 
not  interposed  as  a  defense.    Sickel  v.  Bishop 141 

Sheriffs  and  Constables.    See  Executions. 

Where  an  execution  or  attachment  creditor  sues  a  sheriff  for 
the  debt  because  of  the  latter's  faihire  to  seize  sufficient 
property  under  the  writ,  the  burden  is  on  plaintiff  to  plead 
and  prove  that  during  the  life  of  the  writ  the  debtor  had 
property  subject  to  levy,  which  the  sheriff  negligently 
failed  to  seize.    Contcay  v.  }fagill 370 

Sheriffs'  Deeds.    See  Executions,  21. 

Skill.    See  Physicians  and  Surgeons,  3. 

Special  Master.    See  Executions,  16-20. 

State.    See  Contracts,  2. 

State  and  State  Officers.    See  Office  and  Officers,  6. 

State's  Evidence.    See  Criminal  I^aw,  6v 
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Stfttuto  of  Trauds. 

1.  To  take  an  oral  contract  for  the  Bale  of  personalty  worth 
over  $50  out  of  the  statute,  where  no  part  of  the  purchase 
money  has  been  paid,  delivery  and  acceptance  of  some  por- 
tion of  the  property  are  necessary.    Wyler  v,  Rothschild 566 

2.  Under  a  verbal  contract  of  sale  delivery  of  goods  to  a  car- 
rier, receipt  and  acceptance  by  the  purchaser  at  the  place 
of  destination,  and  payment  of  the  freight  charges,  take  the 
contract  out  of  the  statute.    Jd, 

Statute  of  Iiimitatioiui.    See  Ldcitation  of  Actions. 

Btatates.    See  Municipal  Cobporations,  6.    Tabls,  ante,   p.  It. 

Taxation,  6-9. 

1.  The  law  for  depositing  state  and  county  funds  in  banks 

(Session  Laws  1891,  p.  347,  ch.  50)  did  not  repeal  section 

124  of  the  Criminal  Code  relating  to  the  embezzlement  of 

public  money.    Whitney  v.  State 288 

8.  Depository  law  (Session  Laws  1891,  p.  347,  ch.  50)  held  valid. 
Holt  County  Bank  v.  Holt  County 828 

8.  Special  provisions  in  a  law  relating  to  particular  subject- 
matter  will  prevail  over  general  provisions  in  other  statutes, 
80  far  as  there  is  a  conflict.    State  v.  Cornell 556 

4.  An  act  complete  in  itself  is  not  unconstitutional,  although 
it  may  be  in  conflict  vrith,  or  repugnant  to,  a  prior  statute 
not  referred  to  nor  in  express  terms  repealed.  Bryant  v, 
Dahota  County 755 

6.  Section  4,  chapter  7,  Session  Lavra  of  1889,  limiting  to  thirty 
days  the  time  within  which  an  action  may  be  brought 
against  a  county  for  damages  resulting  from  a  defective 
highway,  does  not  violate  the  constitutioni^  provision  that 
"no  bill  shall  contain  more  than  one  subject,  and  the  same 
shall  be  clearly  expressed  in  its  title."    Id. 

6.  The  amendment  of  section  118  of  the  Code  (Session  Laws 
1887,  p.  646)  relating  to  verification  of  pleadings  and  stat- 
ing that  nothing  in  that  section  shall  be  construed  to  pro- 
hibit any  attorney  who  is  a  notary  public  from  swearing  a 
client  to  any  pleading  or  affidavit  in  any  proceeding  in  the 
courts,  cannot  be  held  to  apply  to  affidavits  other  than 
those  verifying  pleadings,  vdthout  giving  the  amending  act 
a  construction  which  would  render  it  violative  of  section 
11,  article  3,  of  the  constitution  relating  to  subjects  and 
titles  of  bills.    Horkey  v.  Kendall 522 

7.  The  act  of  1875  amending  certain  sections  of  the  Criminal 
Code,  including  section  116  relating  to  stolen  goods  (Session 
Laws  1875,  p.  1),  is  void  because  it  contains  no  provision  for 
the  repeal  of  the  sections  amended,  as  required  by  section 

19,  article  2,  of  the  constitution  of  1866.    Reynolds  v.  State..  761 

8.  An  act  merely  amendatory  of  a  section  of  a  prior  statute 
must  set  out  the  new  section  and,  in  addition,  contain  a 
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Statutes — concluded, 

provision  for  the  repeal  of  the  old  section  sought  to  be 
amended.  Id. 
9.  Section  32,  chapter  43,  Compiled  Statutes,  was,  by  the  con- 
stitution of  1875,  modified  so  as  to  require  insurance  com- 
panies to  pay  in 'advance  into  the  state  treasury  fees  for 
services  performed  for  them  by  the  auditor  of  state,  and 
to  prohibit  the  latter  from  receiving  such  fees.  Moore  v, 
State  831 

Stenogrraphers.    See  New  Trial,  1. 

Stipulation. 

Stipulation  held  not  an  admission  that  a  purchaser  at  a  tax 
sale  was  assigfnor  of  one  claiming  to  be  owner  of  the  tax 
sale  certificate.    Johnson  v.  Enyliah 530 

Stock.    See  Corporations,  6, 7. 

Stockholders.    See  Corporations,  3. 

Street  Bailways.    See  Eminent  Domain,  2-5. 

Streets.    See  Dedication.    Municipal  Corporations,  6,  7. 

Subrogation. 

1.  Doctrine  of  subrogation  held  applicable  to  case  stated  in  the 
opinion.    Aultman  v.  Bishop 54.> 

2.  The  right  of  subrogation  not  resting  on  contract,  but  being 
a  mere  equitable  right,  whether  the  doctrine  should  be  ap- 
plied depends  upon  the  circumstances  of  each  case.    Id, 

3.  The  party  to  whom  the  debt  of  another  has  been  paid,  the 
payment  of  which  furnishes  the  basis  of  the  claim  for  sub- 
rogation, is  a  proper  and  necessary  party  to  the  action  for 
subrogation.    Id, 

Subscriptions.    See  Corporations,  1,  2,  6, 7. 

Substitution.    See  Parties,  3. 

Summons.    See  Insurance,  6. 

Supersedeas.    See  Eeyiew,  54,  55. 

Suretyship.    See  Bonds.    Husband  and  Wife,  9.    Principal  and 
Surety. 

Surgeons.    See  Physicians  and  Surgeons. 

Taxation.    See  County  Board. 

Void  Taxes,    Injunction. 

1.  One  not  guilty  of  laches  may  invoke  the  aid  of  a  court  of 
equity  to  restrain  the  collection  of  a  void  tax.    Harmon  v. 

City  of  Omaha  164 

ChAcago,  B.  A  Q.  R,  Co,  v.  City  of  Nebraska  City 454 

2.  Void  special  assessments  to  pay  for  improving  streets  can- 
not be  enforced  solely  on  the  ground  of  benefits  by  the  ira- 

62 
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Taxation — ctrnduded, 

proTement  to  owners  of  abutting  lands.    Hamum  «.  CUy  of 
Omaha i64 

ConititutUmal  Umit. 

3.  The  discretion  and  action  of  a  county  board  in  leyying 
taxes  to  the  constitutional  limit  should  not  be  controlled 

by  the  court.    Biate  v,  Sheldon 365 

Bitu9  of  Property, 

4.  A  city  cannot  leyy  a  tax  on  property  the  situs  of  which  is 
not  within  the  corporate  limits.  Chicago,  B,  d  Q.  R.  Co,  v. 
City  of  Nebraska  City 454 

Taw  Liens. 

5.  To  maintain  an  action  to  enforce  a  tax  lien  the  purchaser 
at  the  tax  sale  is  not  required  to  give  the  notice  to  redeem 
mentioned  in  section  3,  article  9,  of  the  constitution.  Van 
Etten  !?.  Medland 569 

Puhlie  Purposes, 

6.  A  tax  imposed  for  an  object  in  its  nature  essentially  or 
strictly  private  is  invalid.    State  v,  Cornell 556 

7.  Chapter  24,  Session  Laws  1897,  authorizing  the  issuance  of 
bonds  by  counties  participating  in  interstate  expositions 
does  not  contravene  the  constitution  on  the  ground  that  the 
statute  is  to  advance  individual  interests  merely  and  not 
to  promote  public  welfare.   Id, 

8.  Where  county  bonds  are  issued  pursuant  to  chapter  24, 
Session  Laws  1897,  authorizing  counties  to  participate  in 
interstate  expositions,  an  appropriation  of  the  proceeds  of 
the  bonds  for  the  erection  and  maintenance  of  suitable 
buildings  at  the  Trans-Mississippi  and  International  Expo- 
sition and  for  a  county  exhibit  thereat  is  for  a  public  pur- 
pose and  not  in  violation  of  the  constitution.   Id. 

9.  A  tax  law  should  not  be  declared  invalid  on  the  ground  that 
the  tax  is  not  for  the  benefit  of  the  public,  unless  it  was 
imposed  for  the  furtherance  of  an  object  or  enterprise  in 
which  the  public  has  no  interest.   Id, 

Telegraph  Companies. 

The  office  of  a  telegraph  company  is  that  of  a  carrier  of  intel- 
ligence, with  rights  and  duties  analogous  to  those  of  car- 
riers of  goods  and  passengers.  Perry  v,  Oerman-American 
Bank  89 

Text-Books.    See  Evidence,  12, 13. 

Time.    See  Bill  op  Exceptions,  5.    Executions,  14.    Limitation 
OF  Actions. 

Transcript.    See  Keyiew,  56-60. 

Trans-Mississippi  and  International  Exposition.    See  Taxation, 
7,  8. 

Treasurer.    See  Countt  Tbeabubeb. 
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Trespass.    See  Injuistction,  2. 

Under  execution  the  seizure  and  retention  of  property  known 
by  the  officer  to  be  exempt,  and  after  its  exempt  character 
has  been  legally  established,  constitute  an  abuse  of  process 
for  which  the  officer  and  the  plaintiff  participating  are  lia^ 
ble.    OastUe  v.  Ford 507 

Trial.    See  iNSTRUcrrioiTS.    Jubt,  7.    New  Tbiai..    Bbtiew,  42,  GI- 
GS. 

1.  Where,  in  a  deposition,  an  answer  contained  both  compe- 
tent and  incompetent  testimony,  an  objection  to  the  entire 
answer  was  Tield  properly  sustained.    Brinckle  v.  SUtts 11 

2.  Voir  dire  examination  of  jurors  held  not  a  part  of  the  trial 

of  the  cause.    Durfee  v.  State 214 

3.  The  order  of  introducing  testimony  rests  largely  in  the  dis- 
cretion of  the  trial  court.    Whitney  v,  State 287 

4.  An  offer  of  proof  must  refer  to  relevant  matter  responsive 

to  the  question  rejected.    Perkins  v,  Tilton 440 

5.  Where  the  evidence  is  uncontradicted,  and  reasonable  men 
must  draw  the  same  conclusion  therefrom,  the  court  may 
direct  a  verdict.   Elliott  v.  Carter  White-Lead  Oo 458 

6.  By  introducing  evidence  defendant  waives  error  in  the 
overruling  of  his  motion  to  direct  a  verdict  in  his  favor  at 
the  close  of  plaintiff *s  testimony.    Mack  v.  Parkieser 528 

7.  Under  an  offer  to  introduce  in  evidence  a  tax  sale  certifi- 
cate the  admission  thereof  does  not  carry  vdth  it  as  evi- 
dence an  assignment  indorsed  on  the  certificate.    Johnson 

V.  English 630 

8.  It  is  error  to  withdraw  from  the  jury  any  valid  defense 
which  the  evidence  tends  to  establish.    State  Ins,  Oo,  «.  Bunt^  603 

9.  The  party  upon  whom  rests  the  burden  of  proof  is  entitled 
to  open  and  dose  the  evidence  and  the  argument.  Brum- 
iMCk  V,  American  Bank  of  Beatrice 714 

Trover  and  Conversion.    See  Chattel  Mobtoaoes,  3. 

Evidence  held  to  sustain  a  finding  for  plaintiff  in  an  action  for 
conversion  of  collateral  security.  Perry  v.  Oerman-American 
BatOo   89 

Trusts.    See  Banks  and  Banking,  3, 7. 

1.  Where  land  conveyed  to  a  husband  was  purchased  with  his 
wife*s  money,  he  holds  the  title  in  trust  for  her.    Cleghorn 

V,  Ohemalte 687 

2.  Where  the  powers  of  a  trustee  are  limited  by  a  trust  deed, 
he  has  no  power  to  act  beyond  the  limitation.  Chandler  v, 
Pyott  787 

TTsury. 

1.  The  defense  of  usury  is  available  in  an  action  by  a  national 
bank  for  the  recovery  of  unpaid  interest  where  the  rate  con- 
tracted for  by  it  is  in  excess  of  that  prescribed  by  the  act  of 
congress.    Toniblin  v,  Higgins 92 
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2.  An  aecommodation  note  delivered  by  the  holder  in  payment 
of  a  usurious  note  held  not  a  renewal  making  the  defense  of 
usury  available  in  a  suit  on  the  accommodation  note.  Palmer 
V.  Carpenter 394 

Value.    See  iRBxniAivos,  10. 

Variance.    See  Indictmsnt  Ain>  Information,  3-5.    Pleading.  18. 
19.    Betixw,  45. 

Vendor  and  Vendee. 

1.  A  party  who,  under  the  terms  of  an  executory  written  con- 
tract, is  conditionally  entitled  to  receive  a  good  title  to  real 
property,  upon  its  being  made  certain  that  the  other  party 
cannot  make  such  title,  may  recover  such  payments  as  he 
has  meantime  made  pursuant  to  the  terms  of  the  contract; 
and  it  is  not  competent  for  defendant  in  such  a  suit  to  show 
his  own  solvency,  or  that  he  has  been  empowered  by  virtue 
of  negotiations  with  the  holders  of  the  outstanding  title  to 
make  a  good  and  sufficient  warranty  deed,  no  such  ability 
or  readiness  having  been  averred  in  his  answer.  Maxwell  v. 
Oregory 5 

2.  Ko  cause  of  action  arises  in  favor  of  a  grantee  of  land,  who 
has  been  evicted  under  title  paramount,  against  his  vendor 
who  made  no  covenants  or  representations  as  to  title  and 
was  guilty  of  no  fraud.    Baker  v.  Savidge 146 

3.  Where  two  persons  owning  separately  adjoining  tracts  of 
land  entered  into  a  joint  contract  to  exchange  it  for  prop- 
erty of  vendee,  the  terms  of  the  contract  were  held  equally 
binding  on  each  of  vendors.    Perkins  v.  TUton 440 

4.  A  vendor  retaining  title  does  not  by  mere  silence  and  inac- 
tion waive  his  right  to  a  purchase-money  lien,  in  favor  of 
one  who  furnishes  material  to  improve  the  realty.  West  v. 
Reeves  ; 472 

5.  Interpretation  of  a  contract  to  convey  realty  held  a  question 
for  the  court  and  not  for  the  jury.    Ricketts  v,  Rogers 477 

6.  Recitals  in  a  deed  held  not  to  express  the  contract  of  the 
parties.    Williamson  v.  Oeorge 50^ 

7.  Possession  of  land  is  notice  to  the  world  of  possessor's 
ownership  or  interest.    Best  v,  Zutavem 604 

8;  Owners  of  property  have  a  right,  in  disposing  of  it,  to  place 
such  valuation  thereon  as  they  see  fit.    Troup  v.  Horbach, ...  795 

Venue. 

A  life  insurance  company  created  under  the  laws  of  the  state 
is  situated,  within  the  meaning  of  section  55  of  the  Code,  in 
any  county  of  the  state  in  which  it  maintains  an  agent  or 
servant  engaged  in  transacting  the  business  for  which  it 
exists,  and  may  be  sued  therein.  Bankers  lAfe  In$*  Co.  v, 
Roblins  44 
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Verdict.    See  Embezzlement,  14.    Trial,  5. 

Verification.    See  Affidavits.    Indictment  and  Information,  1. 

Villages.    See  Municipal  Corporations. 

Waiver.    See  Bonds,  6.    Ck)RPORATiON8,  2.    Insurance,  13.    Plead- 
ing, 9.    Review,  10,  64,  65.    Trial,  6. 

Warrants.    See  Counties,  6.    Negotiable  Instruments,  5. 
Waters. 

1.  Rulings  on  evidence  as  to  the  measure  of  damages  for  over- 
flowing plaintiff's  land  held  erroneons.  Chicago,  B.  d  Q,  R, 
Co,  V,  Emmert 237 

2.  Whether  or  not  water  is  surface  water  should  be  determined 
from  the  facts  of  the  case  in  which  the  question  is  pre- 
sented.  Id. 

3.  Flood  water  of  the  Nemaha  river  held  not  surface  water, 
but  a  part  of  the  stream.   Id, 

4.  An  allegation  that  the  plaintiff's  farm  has  been  danmged 
by  the  construc-tion  of  a  railway  embankment  near  thereto, 
because  the  farm  has  thus  come  to  be  known  in  the  neigh- 
borhood as  one  liable  to  overflow,  does  not  state  a  cause  of 
action.   Id. 

Witnesses. 

1.  It  is  within  the  discretion  of  the  trial  court  in  a  proper 
case  to  allow  leading  questions.  Perry  v,  Qennan-American 
^»»* 89 

2.  Conclusion  of  witness  on  vital  issue  held  inadmissible  in 
evidence  and  prejudicially  erroneous.    Peck  v.  Tingley 172 

3.  The  main  purpose  of  requii-ing  names  of  witnesses  to  be 
indorsed  on  an  information  is  to  inform  accused  of  the 
identity  of  the  state's  witnesses.    Carroll  r.  State 432 

4.  The  rule  that  the  credibility  of  a  witness  is  a  matter  for 
the  determination  of  triers  of  fact  does  not  require  the 
supreme  court,  on  appeal,  to  accept  the  statement  of  a  wit- 
ness, where  it  is  demonstrated  to  be  false.    Linton  v.  Cooper,  404 

5.  An  erroneous  instruction  that  a  litigant  offering  in  evidence 
the  testimony  of  a  witness  is  bound  by  such  testimony,  held 
not  justified  by  the  alleged  fact  there  was  no  testimony  dif- 
fering from  that  of  the  witness.    Coon  v,  McClure 622 

Words  and  Phrases. 

1.  "Any  person."    Mills  v.  State 263 

2.  "Appeal."    Nebraska  Loan  d  Trust  Co,  t?.  Lincoln  d  B.  H,  R, 

Co •,  248 

3.  "Remedy  at  law."    Bankers  Life  Ins,  Co.  v,  Robbins 45 

4.  "Subject  to  exemption  as  a  homestead."  Widemair  v.  Wool- 
sey   468 

Work  and  Labor.    See  Exemption,  2, 3. 

Written  Instniments.    See  Evidsncx^  24.    Plsading,  3,  7,  8. 
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